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LEADING  CASES 


ARGUED  AND  DETERMINED 


IN  THE 

COURT  OF  CIVIL  APPEALS 


OF  THE 


STATE  OF  TENNESSEE 


State  ex  rel  v.  Von  Huffaker. 

.(Writ  of  ceritorari  denied  by  Supreme  Court.) 

1.  Bills  of  Exceptions.    Function  of. 

The  purpose  of  a  biU  of  exception  is  to  preserve  and  evi- 
dence for  review  a  history  of  everything  done  during  a  trial 
not  shown  by  the  technical  record. 

2.  Same.     Whose  duty  to  prepare. 

It  is  the  duty  of  the  appeUant  to  prepare  in  the  first  instance 
what  he  conceives  to  be  a  proper  bill  of  exceptions  and  to 
present  it  to  the  opposite  side  and  then  to  the  court.  It 
is  not  the  duty  of  the  court  himself  to  prepare  in  advance 
a  bill  of  exceptions,  nor  to  draft  any  part  of  it  except  where 
there  is  conflict  or  where  he  knows  that  the  one  presented 
is  Incorrect. 

3.  Same.    Disputes  with  reference  to  contents.   How  settled,  and 

view  to  be  taken  by  appellate  court. 

The  trial  court  acts  judicially  in  settling  disputes  as  to  the 
contents  of  a  bill  of  exceptions;  and  when  there  arises  the 
question  as  to  whether  the  court  or  counsel  was  right  as  to 
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these  matters  the  appellate  court  will  accept  the  sworn 
statement  of  the  trial  Judge  in  the  absence  of  demonstrative 
evidence  arising  upon  the  record  to  the  contrary. 

4.  Same.    Mandamus,    Conclusiveness  of  answer. 

Appellate  courts  as  a  general  rule  accept  as  conclusive  the 
sworn  answer  of  the  trial  judge  that  a  bill  of  exceptions 
presented  to  him  was  or  was  not  a  correct  one.  But  tlie 
court  must  not  be  understood  as  holding  that  this  rule  of 
conclusiveness  will  be  inexorably  applied,  the  court  refrain- 
ing from  ruling  at  this  time  as  to  what  should  be  done 
where  it  is  shown  beyond  a  reasonable  doubt  that  the  cir- 
cuit judge  was  in  error. 

5.  Same.     Mandamus.     Practice  with  respect  to  compelling  the 

signing  of. 

The  appellate  court  will  never  compel  a  lower  court  to  sign 
a  particular  bill  of  exceptions  which  he  avers  to  be  in- 
accurate, nor  will  it  compel  him  to  state  his  refusal  to  sign 
a  particular  bill.  But  the  court  may,  under  certain  circum- 
stances, compel  the  judge  to  proceed  to  the  consideration  of 
the  matter  of  a  bill  of  exceptions  with  a  view  ultimately  of 
the  making  up  of  a  proper  bill,  leaving  to  him  of  course  the 
determination  of  the  contents. 

6.  Same.     Stenographer's  notes.     To  whom  do  they  belong. 

The  notes  of  a  stenographer  employed  by  a  party  during  the 
trial  for  his  own  convenience  and  paid  for  by  him  are  so 
far  his  private  property  as  that  the  judge  cannot  compel 
him  to  deliver  transcriptions  thereof  to  the  opposite  party 
for  the  purpose  of  making  up  a  bill  of  exceptions.  Whether 
the  court  could  compel  the  production  thereof  for  his  own 
convenience  is  a  question  reserved. 

7.  MAin)AMus.     When  peremptory  writ  should  l>e  granted. 

When  the  answer  of  the  defendant  is  meager  or  evasive  or  ad- 
mits the  case  set  forth  in  the  petition  the  court  should  on 
motion  order  a  peremptory  writ  to  be  issued.  But  an  ex- 
ception to  this  rule  even  in  case  of  meagemess  or  evasive- 
ness is  that  when  the  answer  discloses  one  or  two  facts 
standing  in  the  way  of  the  right  of  the  party,  the  peremptory 
writ  should  not  issue. 
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8.  Same.    Moving  for  peremptory  writ  upon  answer, 

A  motion  for  peremptory  writ  after  answer  filed  is  an  admis- 
sion of  all  well-pleaded  facts. 

9.  Same.    Judicial  estoppel.    Change  of  position. 

Where  a  petitioner  in  mandamus  sought  the  aid  of  the  ap- 
pellate court  to  compel  the  circuit  Judge  to  sign  a  particular 
bill  of  exceptions  and  the  trial  Judge  met  the  petition  upon 
this  point,  the  petitioner  was  not  allowed  to  insist  in  the 
appellate  court  that  the  Judge  be  compelled  by  writ  to  sign 
the  bill  of  exceptions  presented  by  the  appellee  and  ad- 
mitted by  the  appellee  court  to  be  correct.  This  would  not 
be  fair  to  the  circuit  Judge. 


From  Knox  County. 


Petition  for  mandamus  to  compel  Honorable  Von  A. 
Huffaker,  Circuit  Judge,  to  sign  a  bill  of  exceptions. 

R.  P.  Hudson  and  John  W.  Hudson  for  Petitioner. 

L.  D.  Smith  and  Roscoe  Word  for  Defendant. 

Mr.  Justice  Hiogins  delivered  the  opinion  of  the 
Court. 

This  record  presents  an  unfortunate  controversy  be- 
tween an  able  and  conscientious  judge  and  an  able 
and  condcientious  lawyer  as  to  the  form  and  contents 
of  a  bill  of  exceptions.  It  is  a  petition  filed  in  the  name 
of  the  State  on  the  relation  of  one  Chesney  against  Judge 
Huffaker  for  the  purpose  of  having  this  Court  order  the 
judge  to  sign  a  bill  of  exceptions  in  a  case  tried  by  him 
in  the  Ejiox  Circuit  Court,  wherein  Chesney  was  plain- 
tiff and  Dr.  Jones,  a  physician  of  Knoxville,  was  a  de- 
fendant.    The  principal  recitals  of  fact  of  the  application 
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are  as  follows:  That  the  case  named  was  heard  before 
the  Court  and  a  jury,  with  the  result  that  at  the  con- 
clusion of  the  evidence  the  Court  gave  peremptory  in- 
structions against  the  plaintiff;  that  thereafter,  in  Feb- 
ruary, 1915,  plaintiflF  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  that  he  thereupon  appealed  to 
this  Court  and  asked  and  was  granted  time  in  which  to 
prepare  a  bill  of  exceptions ;  that  his  counsel  went  to  work 
and  within  the  time  prepared  what  he  deemed  to  be  a 
correct  bill  and  delivered  it  to  opposite  counsel  for  the 
purpose  of  assent  or  suggestions  of  error;  that  the  latter 
was  not  prompt  in  this  respect,  in  consequence  of  which 
the  bill  was  taken  to  Judge  Huffaker,  with  the  request 
to  sign  or  examine  the  same;  that  the  latter  refused  to 
do  so,  either  upon  the  ground  that  it  had  not  been  ap- 
proved by  the  other  side  or  that  it  was  made  up  from 
memory,  and  that  he  was  unable  himself  to  pass  upon 
its  accuracy;  that  relator's  attorney  informed  the  Court 
that  a  professional  stenographer  had  taken  notes  of  the 
testimony  for  the  other  side,  but  refused  to  transcril)e 
them  for  plaintiff  unless  the  latter  would  pay  for  the 
same;  that  owing  to  the  poverty  of  plaintiff  this  could  not 
be  done;  that  he  made  repeated  efforts  to  have  Judge 
Huffaker  examine  the  bill  of  exceptions  or  to  point  out 
its  incorrectness  or  to  have  the  other  side  submit  tran- 
scriptions of  the  evidence,  all  of  which  was  refused ;  that 
many  delays  and  extensions  of  time  took  place  and  were 
granted  until  the  27th  of  May,  1915,  at  which  time,  fail- 
ing to  obtain  the  signature  of  the  judge  to  any  bill  of 
exceptions  or  have  him  compare  the  respective  statements 
of  the  parties  with  respect  to  the  history  of  the  trial,  the 
judge  refusing  to  sign  plaintiff's  bill  or  to  make  one  him- 
self, or  to  enter  upon  an  effort  to  adjust  differences,  peti- 
tioner, felt  constrained  to  apply  to  this  Court  for  writ 
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of  mandamus.  The  prayer  was  that  Judge  Huffaker 
make  such  corrections  upon  the  bill  of  exceptions  as  were 
proper  and  sign  the  same  or  to  sign  a  true  bill  of  excep- 
tions. After  the  answer  of  Judge  Huffaker,  to  be  sub- 
sequently noticed  at  length,  was  filed,  relator  presented 
an  amended  petition,  in  which  he  averred  the  presenta- 
tion by  counsel  of  the  opposite  side  of  the  bill  of  excep- 
tions which  relator's  attorney  deemed  to  be  wholly  in- 
accurate in  several  particulars  pointed  out  in  his  second 
petition.  Petitioner  reiterated  his  averment  that  the 
Court  refused  to  sign  a  correct  bill  of  exceptions  or  to 
make  out  any  bill  or  to  order  the  delivering  up  of  the 
stenographer's  notes  for  the  use  of  the  petitioner  or*  to 
enter  upon  the  work  of  adjusting  differences. 

The  two  answers  of  the  defendant  Huffaker  were  brief 
but  pointed.  Most  of  the  historical  recitals  of  the  first 
petition  were  admitted,  but  the  first  material  and  impeach- 
ing allegation  of  fact  was  denied.  The  averment  that  re- 
spondent declined  to  accept  petitioner's  document  as  a 
bill  of  exceptions  without  making  the  slightest  examina- 
tion was  emphatically  denied.  It  was  alleged,  on  the  con- 
trary, that  the  bill  was  examined  in  such  a  way  as  con- 
vinced respondent  that  it  was  not  a  proper  nor  accurate 
one  and  that  its  inaccuracies  were  so  many  and  so  great 
that  it  could  not  be  amended  so  as  to  conform  to  the  truth. 
Respondent  also  alleged  that  after  ascertaining  the  in- 
sufficiency of  the  bill  he  urged  relator's  attorney  to  make 
an  effort  to  agree  with  opposite  counsel  or  to  ascertain 
their  differences  and  suggested  that  they  bring  the  disputed 
matters  before  him  with  their  respective  contentions  and 
that  he  would  proceed  to  settle  all  the  points  from  mem- 
ory. Respondent  asserted  and  reiterated  his  many  efforts 
to  get  the  attorneys  together,  and  details  a  conversation 
in  which  he  informed  Mr.  Hudson  that  he  had  no  power 
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to  order  opposing  counsel  to  deliver  to  him  a  copy  of 
the  ewdence,  but  that  if  the  latter  thought  it  should  be 
done  by  respondent  as  a  duty  he  would  himself  pay  for 
the  alleged  copy.  Respondent  averred  a  willingness  and 
readiness  at  all  times  to  sign  a  proper  bill  of  exceptions 
or  to  enter  upon  the  consideration  of  all  differences  be- 
tween the  parties,  and  states  that  he  extended  the  period 
of  filing  from  time  to  time  imtil  he  had  reached  the  limit 
of  thirty  days  from  the  adjourning  day,  but  without  suc- 
cess. Respondent  in  giving  his  version  of  the  last  day's 
effort  averred  that  relator's  attorney  at  that  time  emphati- 
cally demanded  that  respondent  sign  the  bill  of  exceptions 
which  relator  had  tendered  or  to  refuse  to  sign  the  same, 
and  that  relator's  attorney  refused  to  enter  upon  the  con- 
sideration of  differences,  notwithstanding  the  willingness 
and  readiness  of  opposing  counsel  to  submit  to  the  Court 
the  stenographic  notes  which  had  been  taken;  that  re- 
lator's attorney  refused  to  enter  upon  a  comparison  of  his 
own  bill  of  exceptions  with  that  prepared  by  opposite 
counsel  with  the  view  of  reconciliation,  and  declined  to 
take  any  other  step  or  make  any  other  demand  than  that 
respondent  sign  his  bill  or  require  the  other  side  to  turn 
over  to  him  for  private  or  personal  use  the  stenographic 
notes  which  had  been  paid  for  by  his  opponent.  Respond- 
ent declined  to  do  either,  for  the  reasons  above  given; 
and  thereupon  this  petition  was  filed. 

We  shall  dispose  of  this  controversy  with  some  brevity. 
The  common  sense  view  should  be  taken,  and  this  will 
be  found  to  coincide  with  the  juridical  conception.  It  is 
to  be  regretted  that  these  clashes  come,  but  they  will  be 
repeated  as  long  as  men  are  fallible  and  zealous.  Rules 
have  been  or  must  be  devised  to  adjust  these  differences 
in  a  practicable  way,  always  approximating  justice  but 
never  requiring  the  impossible  or  unreasonable.     Circuit 
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judges  have  no  more  disagreeable  duty  than  that  of  set- 
tling disputes  with  respect  to  bills  of  exception,  and  so 
long  as  they  are  acting  in  good  faith,  and  to  the  utmost, 
they  should  not  be  coerced. 

Bills  of  exception  are  used  for  the  purpose  of  getting 
into  the  record  with  proper  verification  the  several  steps 
in  a  trial  which  are  not  embraced  in  the  rolls  or  minutes 
of  the  Court.  This  supplementing  of  the  record  is  the 
work  of  the  judge.  He  is  the  source  from  which  the  his- 
tory of  the  case  must  be  obtained,  and  hence  his  declara- 
tion of  the  presence  or  absence  of  a  fact  must  generally 
be  accepted  as  true.  We  are  not  prepared  to  say  that  his 
assertions  cannot  be  disputed.  But  at  the  same  time  there 
must  be  no  shadow  of  a  doubt  as  to  his  fallacy  before  any 
statement  of  his  can  be  treated  as  incorrect:  In  re  Cam- 
eron, 126  Tenn.,  660.  This  is  peculiarly  fitting,  when 
it  is  remembered  that  he  sits  unbiased  between  two  caloric 
foes  who  are  adducing  their  respective  strong  points  to 
be  looked  at  with  differing  lenses.  It  is  infinitely  better 
to  accept  the  Court's  version  than  that  of  any  antagonist 
unless  there  be  a  demonstration  of  error  upon  the  part 
of  the  Court  We  insert  these  qualifications  of  the  propo- 
sition of  infallibility  of  the  Court  with  respect  to  matters, 
for  the  reason  that  we  do  not  wish  to  go  on  record  as  hold- 
ing  that  the  litigant  is  absolutely  bound  by  every  statement 
of  fact  madte  by  a  judge  in  a  bill  of  exceptions.  We  do 
assert  that  when  there  is  a  dispute  and  when  there  is  no 
abuse  of  discretion  and  when  the  truth  is  a  matter  which  is 
incapable  of  demonstration,  the  sworn  statement  of  the  trial 
judge  mu0t  be  accepted  as  controlling:  State  v.  Cooper , 
107  Tenn.,  202. 

After  all  the  pleadings  in  this  mandamus  proceeding 
were  filed  in  Court,  learned  counsel  for  petitioner  moved 
that  we  at  once  award  a  peremptory  writ  against  respond- 
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ent  upon  the  pleadings;  and  we  are  thus  called  upon  to 
determine  whether  this  request  should  be  granted.  It  will 
be  noted  that  we  ai:e  not  here  asked  to  compel  respondent 
to  sign  any  particular  bill  of  exceptions,  nor  to  make  one, 
nor  to  proceed  with  the  matter  of  correcting  those  that 
have  been  submitted.  But  it  is  earnestly  urged  in  a  sup- 
porting brief  that  we  compel  the  judge  to  do  the  one  or 
the  other.  Petitioner  insists  that  the  answers  filed  by  the 
defendant  are  evasive  or  unsatisfactory,  and  invokes  the 
rule  applied  in  such  cases  that  a  defendant  to  a  mandamus 
proceeding  may  be  required  without  more  to  comply  with 
the  demand  of  the  alternative  writ,  upon  the  theory  that 
the  respondent  has  not  shown  contrary  cause.  Our  first 
observation  is  that  the  answer  of  Judge  Huffaker  is  not 
so  meagre  or  evasive  as  to  evince  a  dereliction  upon  his 
part  or  to  confess  that  petitioner  has  any  right  which 
the  Court  has  ignored.  It  is  true  that  some  minor  aver- 
ments are  not  responded  to,  and  it  may  be  that  the  answer 
is  not  commensurate  with  the  length  of  the  petition.  At 
the  same  time,  the  essential  allegations  of  the  petition  are 
met  and  admitted,  explained  or  denied. 

Alongside  of  the  rule  of  evasiveness  is  another  rule  to 
the  effect  that  when  a  mandamus  proceeding  is  set  for 
hearing  upon  the  return  of  the  respondent  all  well 
pleaded  matters  of  fact  of  the  answer  are  taken  to  be  true. 
We  have  reached  the  conclusion  that  this  form  of  practice, 
applicable  here,  will  be  sufficient  to  repel  petitioner.  It 
must  be  remembered  that  issues  are  not  to  be  determined 
upon  the  averments  of  petitioners  or  declarations  alone; 
and  it  must  not  be  overlooked  that  there  are  cases  in  which 
one  or  two  matters  of  fact  or  of  law  may  be  absolutely 
controlling.  Another  thing  to  be  borne  in  mind  is  that 
the  writ  of  mandamus  is  not  to  be  issued  except  where  the 
right  thereto  is  clear  and  where  an  official  has  been  in 
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the  wrong.  If  it  be  made  to  appear  that  a  judge  has  in 
good  faith  exercised  his  discretion  or  has  weighed  differ- 
ences in  a  judicial  manner,  he  can  never  be  coerced  by 
the  writ  of  a  higher  tribunal. 

By  recurring  to  our  statement  of  the  pleadings,  it  will 
be  found  that  Judge  Huffaker  stated  that  upon  the  last 
day  of  their  months  of  effort  to  arrive  at  a  settlement 
of  differences  the  attorney  for  relator  demanded  that  he 
sign  the  bill  which  had  been  prepared  by  him  or  refuse  to 
sign  it,  and  that  respondent  declined  to  sign  for  the  rea- 
son that  the  bill  presented  was  not  accurate.  This  is  con- 
clusive. Petitioner  had  no  right  to  insist  that  the  Court 
sign  a  particular  bill,  nor  can  this  Court  compel  a  judge 
to  sign  a  particular  bill  which  he  avers  is  inaccurate 
where  there  is  no  conclusive  evidence  of  its  errors:  Van- 
vabry  v.  Staton,  88  Tenn,,  341 ;  State  v.  Maiden^  110 
Tenn.,  487.  It  must,  be  borne  in  mind  that,  accepting 
Judge  Huffaker's  version,  petitioner's  command  was  that 
he  sign  a  certain  bill  known  to  the  judge  to  be  incorrect, 
not  that  he  sign  or  suggest  corrections  or  enter  upon  an 
effort  to  adjust  differences.  Hence,  the  powerlessness  of 
this  Court  to  interfere  with  this  important  judicial  func- 
tion. As  to  what  should  be  inserted  in  a  bill  of  excep- 
tions the  Court  must  determine  judicially.  And  it  is 
axiomatic  that  this  cannot  be  controlled  by  mandamus.  It 
is  true  that  a  judge  cannot  refuse  without  more  to  sign 
a  particular  bill.  He  should  suggest  amendment.  But 
that  was  not  the  situation  with  which  Judge  Huffaker 
was  confronted,  and  we  are  here  to  pass  upon  the  legality 
of  his  action  upon  the  final  day.  Judge  Huffaker  also 
states  that  at  or  just  preceding  the  time  when  he  was 
called  upon  to  sipm  Mr.  Hudson's  bill  he  was  given  or 
there  was  suggested  to  him  by  Mr.  Hudson  the  alternative 
of  requiring  opposing  counsel  to  deliver  to  him,  Mr.  Hud- 
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son,  for  his  personal  use,  a  copy  of  the  evidence.  1'his 
the  Circuit  Judge  declined  to  do,  and  properly  so.  It 
was  beyond  his  authority;  the  demand  was  illegal  or  im- 
proper, and  hence  it  must  be  treated  as  no  demand.  We 
are  therefore  presented  with  the  case  of  a  demand  upon 
the  Court  to  sign  a  certain  bill  which  he  swears  was  in- 
correct and  so  incorrect  as  that  it  could  not  be  made 
accurate.  We  repeat  that  the  result  of  n^otiations  was 
a  demand  to  sign  a  particular  bill,  and  that  the  control- 
ling question  presented  to  us  by  the  record  in  this  Court 
is  as  to  our  power  to  compel  this  to  be  done.  We,  of 
course,  must  answer  it  in  the  negative. 

Moreover,  assuming,  as  we  must,  that  Judge  Huffaker's 
answer  is  true,  we  find  that  he  repeatedly  made  efforts 
to  adjust  the  differences,  going  to  the  extent  of  offering 
to  compare  the  two  bills  presented  and  also  expressing 
a  willingness  to  examine  petitioner's  bill  in  the  light  of 
the  stenographic  notes  which  opposing  counsel  were  willing 
for  the  Court  to  see.  But  to  none  of  these  requests  would 
petitioner's  counsel  accede,  his  demand  being  that  the 
stenographic  notes  be  turned  over  to  him  for  his  use  in 
making  out  a  bill  of  exceptions. 

There  is  no  law  which  sanctions  this  practice.  The 
notes  certainly  are  so  private  as  that  opposing  parties 
cannot  make  use  of  them  without  compensation.  This 
is  no  discrimination  against  the  poor;  it  is  simply  the 
application  of  the  law  of  legal  equality  as  it  were.  Nor 
must  wo  intimate  that  a  judge  can  refuse  to  sign  a  nar- 
rative bill  of  exceptions  or  a  bill  not  made  up  from  steno- 
rapher's  notes.  But  he  is  never  required  to  certify  to  a 
bill  which  he  knows  to  be  full  of  inaccuracies  and  omis- 
sions. 

It  is  not  the  duty  of  the  Court  to  make  out  a  bill  of 
exceptions.      This   is  not  required  by  our  statutes,   nor 
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by  our  practice:    Elliott's  General  Practice,  1063-1087. 
The  preparation  is  ministerial. 

A  matter  of  some  concern  with  us  was  whether  we 
should  mandamus  Judge  Huffaker  to  sign  the  bill  which 
was  prepared  by  opposing  counsel,  the  judge  admitting 
in  his  answer  that  it  was  substantially  correct  and  ex- 
pressing a  willingness  to  sign  it.  But  we  have  reached 
the  conclusion  that  petitioner  is  not  in  position  to  insist 
that  we  do  even  this.  It  would  be  tantamount  to  an 
adjudication  that  the  judge  had  been  derelict  in  his  duty 
and  subject  to  compulsory  orders  of  this  Court,  when, 
as  a  matter  of  fact,  he  is  held  by  us  to  have  been  entirely 
blameless  in  his  refusal  to  comply  with  the  specific  de- 
mands of  petitioner.  His  conduct  at  that  time  only  is 
imder  review.  Having  reached  the  conclusion  that  petiti- 
tioner  had  no  right  to  direct  the  course  of  the  judge  in 
the  particulars  pointed  out,  we  feel  it  our  duty  to  dis- 
miss this  petition  without  any  command  addressed  to 
him.  Besides,  the  petitioner  seems  estopped  to  insist 
now  that  the  judge  be  compelled  to  sign  a  document  so 
lacking  in  verity,  according  to  petitioner's  contention.  The 
petition  is  dismissed  and  the  writ  of  a  peremptory  nature 
disallowed.  Petitioner  will  pay  the  costs  of  this  pro- 
ceeding. 
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T.  H.  Rbynolds  v.  W.  M.  Lowthkop. 

Whit  of  Reflbvin  Not  Running  in  Name  of  the  State. 

A  writ  of  replevin  not  running  in  the  name  of  the  State  is 
absolutely  yoid  and  incapable  of  amendment 


From  Lawrence  County. 


Appeal  in  error  from  the  Circuit  Court  of  Lawrence 
County.    W.  B.  Turner,  Judge. 

J.  D.  BuRCH  for  Plaintiff  in  Error. 

L.  B.  White  for  Defendant  in  Error. 

Speoiax  Justice  Sansom  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  replevin  brought  by  the  defendant 
in  error,  Lowthrop,  against  the  plaintiff  in  error,  Reynolds, 
before  a  justice  of  the  peace  for  Lawrence  County  to  secure 
the  possession  of  a  cow  and  two  calves,  each  party  asserting 
title  and  ownership  of  the  animals. 

The  replevin  writ  was  in  these  words : 

'^To  Any  Lawful  Officer  of  Said  County: 

''I  command  you  to  summons  T.  H.  Reynolds  to  appear 
before  H.  L.  Richardson,  or  any  other  justice  of  the  peace 
of  said  county,  to  answer  the  complaint  of  W.  M.  Low- 
throp for  the  unlawful  taking  into  his  possession  and  de- 
taining from  him  one  black  Jersey  cow,  four  years  old, 
one  fifteen-months-old  calf,  one  three-months-old  calf  now 
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sucking  said'  cow,  that  property  of  W.  M.  Lowthrop,  and 
I  also  command  you  to  take  said  property  out  of  the  pos- 
session of  said  Reynolds  and  deliver  same  to  said  W.  M. 
Lowthrop,  he  having  given  bond  and  security  as  required 
by  law. 

"This  the  28th  day  of  July,  1915. 

"H.  L.  RiCHAKDSOx,  Justice  of  the  Peace/' 

The  officer's  return  upon  this  writ  shows  that  it  was 
executed  by  replevying  the  animals  described  in  the  writ, 
and  placing  them  in  possession  of  the  plaintiff,  and  is 
signed  by  John  Skillern,  Deputy  Sheriff. 

While  the  foregoing  is  a  copy  of  the  writ  of  replevin,  it 
may  be  stated,  as  some  stress  is  laid  upon  that  point  in 
argument  of  counsel,  that  the  affidavit  based  upon  which 
the  replevin  writ  was  issued  is  in  these  words: 

"W.  M.  LowTHBOP  v.  T.  H.  Reynolds,  Replevin. 

'^Affidavit. 
''State  of  Tennessee,  Lawrence  Cownty. 

"Personally  appeared  before  me,  II.  L.  Richardson,  act- 
ing justice  of  the  peace  for  said  county,  W.  M.  Lothrop 
and  made  oath  in  due  form  of  law,  that  according  to  his 
information  and  belief  he  is  entitled  to  the  possession,  as 
owner  of  the  same  certain  property,  one  black  Jersey  cmv 
four  years  old,  now  giving  milk,  and  one  calf  of  said  cow 
now  sucking,  three  months  old,  and  one  fifteen  month^s 
yearling  calf,  and  the  said  T.  H.  Reynolds  detains  said 
property  wrongfully  and  without  authority.  That  the 
same  is  not  subject  to  seizure  and  detention  by  the  de- 
f^idant.     Wherefore  he  demands  writ  of  replevin. 

"W.  M.  LOWTHHOP. 

"Sworn  to  and  subscribed  before  me,  this  the  28th  day 
of  July,  1915.  H.  L.  Richaedson,  J.  P.*' 
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On  the  hearing  before  the  justice  of  the  peace  the  re- 
plevin suit  was  dismissed  and  an  appeal  was  prosecuted 
from  this  judgment  to  the  Circuit  Court,  where  the  case 
was  re-heard  before  the  judge  and  jury,  and  there  judg- 
ment was  pronounced  in  favor  of  the  plaintiff  for  the  pos- 
session of  the  oow  unless  the  defendant  would  pay  to  the 
plaintiff  his  bill  of  $41.94,  and  there  is  controversy  as  to 
whether  or  not  this  payment  was  legally  tendered,  and  if 
so,  when  and  how,  but  we  think  we  need  not  take  up  this 
matter  in  the  view  that  the  Court  takes  of  the  case. 

There  was  motion  for  new  trial  by  the  defendant,  which 
was  overruled,  and  an  appeal  prosecuted  to  this  Court. 
The  motion  in  the  lower  Court  for  a  new  trial  embraced 
a  num'ber  of  grounds,  including  the  ground  of  no  evidence 
to  support  the  verdict,  which  is  relied  upon  in  this  Court, 
among  other  errors  assigned.  There  was  likewise  in  the 
lower  Court  motion  in  arrest  of  judgment  (the  motion  for 
a  new  trial  having  been  overruled),  upon  the  ground  that 
the  replevin  warrant  was  void  and  a  nullity,  and  constituted 
no  basis  for  any  judgment  at  all.  The  asserted  invalidity 
of  this  warrant  rested  in  the  fact  that  it  does  not  run  in 
the  name  of  the  State.  We  have  copied  in  a  former  part 
of  this  opinion  the  warrant  in  full,  and  have  likewise 
copied  the  affidavit  based  upon  which  the  warrant  was 
issued. 

The  insistence  of  the  defendant  in  error  is,  that  the 
affidavit  reciting  the  fact  at  its  head,  or  having  the  head- 
ing *'State  of  Tennessee,  Lawrence  County^',  supplies  the 
defect  in  the  replevin  warrant  itself  in  its  omission  to 
show  the  running  therof  in  die  name  of  the  State.  It  may 
be  stated  here  instead  of  further  on,  that  the  affidavit  is 
not  "a  process",  while  the  writ  of  replevin  is  a  "writ"  of 
"process". 
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The  Ck>iistitutio]i  of  Tennessee,  Article  6,  Section  12, 
is  in  these  words: 

"All  writs  and  other  process  shall  run  in  the  name  of 
the  State  of  Tennessee  and  bear  test  and  be  signed  by  the 
respective  clerks.  Indictments  shall  conclude  'against  the 
peace  and  dignity  of  the  State/  " 

Shannon's  Ooclification  of  Laws  of  Tennessee,  Section 
5150,  based  upon  the  acts  of  the  Legislature  of  1851-2, 
Chapter  32,  Section  8,  says  that  the  form  of  a  replevin 
writ  before  a  justice  of  the  peace  shall  be  as  follows : 

''State  of  Tennessee^ 
" a>unty. 

'To  the  Sheriff  or  any  Constable  of  Said  Cownty: 

"I  command  you  to  summon to  appear  before 

me,  or  some  other  justice  of  said  county,  to  answer  the 

complaint  of ,  for  unlawfully  taking  out  of  his 

possession  and  detaining  from  him  (describe  the  property), 

the  property  of  the  said .    And  I  also  command 

you  to  take  said  property  out  of  the  possession  of  the  said 

and  deliver  the  same  to  the  said ,  he 

having  given  bond  and  security  as  required  by  law. 
"This day  of ,  18—.  E.  F.,  J.  P." 

It  is  perfectly  manifest  that  the  form  used  in  the  case 
at  bar  does  not  comply  with  either  the  constitutional  re- 
quirement or  the  statutory  provision.  The  Circuit  Judge 
overruled  the  "motion  in  arrest  of  judgment  based  upon 
this  ground,  and  the  question  before  this  Court  is  whether 
or  not  his  holding  in  that  regard  was  right  or  wrong. 

The  case  of  McLendon  v.  State,  reported  in  Sth  Pickle, 
was  where  an  arrest  had  been  made  by  the  sheriff  pi  Shelby 
County  under  a  process  directed  to  him  and  issued  from 


16  COURT  OF  CIVIL  APPEALS, 

"  '  ■*  -^»^^  »  I       I  I   I  -  ^^^^—  ^         ,  ,  -       ■  _  ■■■■■       — 

Reynolds  v.  Lowthrop. 

the  Criminal  Court  of  that  county  at  its  September  term, 
1890.  This  process  was  issued  to  him  for  the  arrest  of 
the  alleged  offender,  but  it  did  not  run  in  the  name  of  the 
State  of  Tennessee  and  the  sheriff,  having  executed  the 
process  arrested  the  party  named  in  the  process,  and  was 
sued  for  damages  for  false  imprisonment,  the  ground 
thereof  being  that  the  process  itself  was  void,  not  having 
run  in  the  name  of  the  State  as  was  required  by  the  Con- 
stitution and  the  laws  of  the  State.  The  Court  held  that 
the  sheriff  and  his  bondsman  were  liable  for  illegally 
arresting  the  party  under  the  void  process.  The  Court 
says  that  the  order  in  question  was  a  writ  or  process,  and 
that  it  could  not  be  valid  unless  it  ran  in  the  name  of  the 
State  of  Tennessee,  and  as  it  had  not  so  run,  it  was  void 
upon  its  face.  The  Court  refers  to  the  case  of  the  Mayor 
and  Aldermen  v.  Pea/rl^  11  Humphreys,  251,  a  case  in 
which  a  distress  warrant  for  the  collection  of  taxes  was 
issued  and  wajs  held  to  be  void  because  running  in  the  name 
of  the  ''corporation  of  Kashville"  instead  of  in  the  name 
of  the  State  of  Tennessee  .as  required  by  the  Constitution 

It  is  held  that  justice  writ  of  attachment  that  does  not 
run  in  the  name  of  the  State  is  void,  and  that  the  writ  of 
attachment  issued  by  a  justice  of  the  peace,  which  is  void 
upon  its  face  for  the  failure  to  run  in  the  name  of  the 
State,  cannot  be  amended  in  the  Circuit  Court  after  appeal 
so  as  to  remedy  this  defect,  it  being  absolutely  void. 
Hooper  v.  Turner,  17  Pickle,  686. 

Where  a  warrant  states  no  cause  of  action,  or  is  defective 
otherwise  to  the  extent  of  any  violation  of,  or  failure  to, 
comply  with  statutory  and  constitutional  essential®,  it  is 
void,  and  being  void  it  is  not  the  subject  matter  of  amend- 
ment A  voidable  process  may  be  amended,  but  a  void 
process  cannot,  and  it  is  further  held  that  mere  imperfec- 
tions and  incorrectness  of  statement,  where  notwithstand- 
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ing  such  as  they  may  be,  the  process  gives  the  notice  re- 
quired by  law,  are  cured  by  the  verdict,  but  that  a  verdict 
is  not  cured  where  iw  process  is  issued,  or  if  issued  the 
process  states  no  cause  of  action,  in  either  of  those  cases 
there  is  in  law  no  warrant  and  verdict  based  upon  the  void 
warrant  is  in  law  no  verdict.  The  whole  proceeding  is 
void  and  the  law  so  treats  the  proceeding  from  beginning 
to  end.    Railroad  v.  Davis,  19  Gates  (127  Tenn.),  172. 

The  motion  in  arrest  of  judgment  in  this  case  should 
have  been  sustained  by  the  Court  because  the  writ  of  re- 
plevin is  absolutely  void.  It  does  not  run  in  the  name  of 
the  State  of  Tennessee  as  required  by  the  Constitution  and 
statutory  provisions.  And  being  void  absolutely,  for  want 
of  conformity  and  compliance  with  essential  requirements 
of  the  Constitution  and  statutory  law,  the  writ  constitutes 
no  basis  for  any  judgment  or  action  at  the  hands  of  the 
Court,  and  was  not  even  the  subject  matter  of  amendment, 
being  absolutely  void  upon  its  face. 

The  assignment  of  error  to  the  Court's  action  in  failing 
and  refusing  to  sustain  the  motion  in  arrest  of  judgment 
is  sustained.  The  judgment  is  arrested  and  suit  dismissed 
for  the  reason  stated,  at  the  cost  of  the  defendant  in  error. 
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W.  F.  Parkee  v.  Chattanooga  Power  Company. 
(Affirmed  by  the  Supreme  Court,  1916.) 

1.  Eminent  Domain.    Limitation  of  action  of  landowner. 

The  right  which  the  owner  of  land  taken  under  eminent  do- 
main has  to  recover  its  value  and  incidental  damages  is 
barred  within  one  year  after  the  actual  taking,  whether 
the  landowner  proceeds  by  petition  or  by  ordinary  action. 

2.  Same.     Exception  as  to  recurrent  damages. 

The  court  expressed  the  opinion  that  this  rule  would  not  apply 
to  damages  suffered  at  intervals  and  from  extraordinary 
floods  occasioned  by  the  erection  of  a  dam  where  the  over- 
flowed land  was  not  taken  and  where  the  condemnor  as- 
serted no  right  to  the  overflowed  land  at  all. 

3.  Practice.    Estoppel  to  assert  different  action  than  that  tried 

in  the  lower  court. 

A  party  who  proceeded  in  the  lower  court  upon  the  theory 
that  his  land  had  been  condemned  could  not  change  his  posi- 
tion in  the  appellate  court  so  as  to  insist  that  he  was  suing 
in  trespass. 


From  Hamilton  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.     Nathan  Bachman^  Judge. 

« 
Tatum^  Lynch  &  Thatch  and  Murray  &  Draper  for 

Plaintiff  in  error. 

Spears  &  Spears  and  Williams  &  Lancaster  for 
Defendant  in  Error. 
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Mb.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court, 

The  exact  nature  of  this  suit  will  be  determined  by  us 
later.  We  shall  now  speak  of  it  as  an  action  by  Parker 
to  recover  the  value  of  or  damage  to  some  fifty-two  acres 
of  land  owned  by  him  and  lying  on  either  side  of  Look- 
out Creek  in  Hamilton  County.  The  complaint  in  his 
declaration  was  that  the  defendant  in  error  had  taken  pos- 
session of  this  land  or  had  asserted  the  right  to  overflow 
it  by  reason  of  the  construction  of  a  dam  in  the  Ten- 
nessee River  above  Chattanooga. 

The  company  by  original  and  amended  pitas  defended 
upon  the  ground  that  it  erected  its  dam  pursuant  to  stat- 
utes vesting  it  with  eminent  domain  ix>wer,  and  that  the 
taking  preceded  the  suit  more  than  twelve  months,  and  that 
plaintiff's  action  was  barred.  The  cause  went  to  trial  upon 
the  issues  thus  raised.  The  Circuit  Judge  was  of  opinion 
that  plaintiff's  right  of  action  was  under  the  eminent  do- 
main statute,  and  that  it  was  barred  by  the  limitation  of 
twelve  months.  He  consequently  sustained  the  motion  of 
the  company  for  a  directed  verdict  an<l  dismissed  the  suit. 
From  this  action  and  judgment  Parker  has  api>ealed  and 
assigned  numerous  errors. 

We  have  given  this  controversy  more  than  usual  con- 
sideration. We  have  reached  the  conclusion,  after  mature 
deliberation,  that  plaintiff  was  proceeding  under  the  emi- 
nent domain  theory,  and  that  the  cause  \vas  tried  as  such 
in  the  lower  Court,  and  that  is  too  late  to  give  it  any  other 
character.  In  consequence  we  must  treat  it  as  an  action 
by  a  landowner  to  recover  of  a  condemnor  the  value  of 
lands  taken  and  incidental  damages.  The  primary  ques- 
tion raised)  is  as  to  whether  an  owner  who  sues  a  condemnor 
who  takes  possession  without  petition   is  barred   by  the 
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twelve  months  section  of  our  eminent  domain  chapter, 
Shannon's  Code,  1866,  or  whether  he  may  bring  his  action 
of  trespass  or  for  use  and  occupation,  in  which  case  the 
limitations  are  three  and  six  years. 

We  had  no  uniform  system  upon  the  subject  prior  to 
the  Code  of  1858.  One  of  the  sections  of  the  chapter  of 
that  Code  devoted  to  the  subject,  which  section  subse- 
quently became  No.  1866  of  Shannon's  Code,  is  in  sub- 
stance that  if  the  condemning  party  has  actually  taken 
possession  of  the  laud,  occupying  it  for  the  purposes  of 
internal  improvement,  the  owner  of  such  land  may  petition 
for  a  jury  of  inquest,  in  which  case  the  same  proceedings 
may  be  had  as  hereinbefore  provided ;  or  he  may  sue  for 
damagee  in  the  ordinary  way,  in  which  case  the  jury  shall 
lay  oif  the  land  by  metes  and  bounds  and  assess  the  dam- 
ages as  upon  the  trial  of  an  appeal  from  the  return  of  a 
jury  of  inquest.  The  succeeding  section  of  the  Code  is  as 
follows :  "The  owners  of  land  shall  in  sucli  cases  commence 
proceedings  within  twelve  months  after  the  land  has  l>een 
actually  taken  possession  of  and  the  work  of  the  internal 
improvement  begun." 

It  is  ingeniously  argued  by  able  counsel  for  api)ellant 
that  by  virtue  of  the  prior  section  the  owner  may  sue  in  an 
ordinary  way,  and  that  this  implies  all  the  remedies  and 
limitations  attaching  to  ordinary  actions.  The  contention 
of  the  defendant  in  error  is  that  the  section  later  quoted 
puts  a  limitation  of  twelve  months  upon  any  action  brought 
to  recover  the  value  of  land  taken  under  the  eminent  do- 
main power.  While  there  is  room  for  doubt  and  contro- 
versy, we  have  reached  the  conclusion  that  the  position 
taken  by  the  defendant  in  error  is  the  correct  inter])i*eta- 
tion.  There  may  have  at  some  time  been  variation  of  view ; 
but  after  much  consideration  we  are  persuaded  that  the 
legislative   intention   was  to  bar   all   actions  by   owners 
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against  those  who  have  appropriated  land  by  virtue  of 
charter  or  legislative  authority. 

We  took  the  pain«  to  consult  the  statutes  from  which 
this  section  was  derived  and  compiled,  and  found  that 
they  clearly  required  the  instituting  of  actions  within 
twleve  months.  These  limitations  were  found  in  turnpike 
charters.  See  section  9,  chapter  72,  Acts  1849-50, 
wherein  it  was  provided  that  no  saiit  for  damages  on  ac- 
count of  the  construction  of  a  road  over  the  lands  of  a 
person  shall  be  brought  after  twelve  months  from  the  filing 
of  the  location  and  surveying  of  the  route;  and  see  chapter 
132,  Act.3  of  1855,  section  10  and  section  11,  wherein  the 
above  provision  wa^v  modified  so  as  to  allow  the  bringing 
of  suit  at  any  time  within  twelve  months  after  the  road 
had  been  built  over  the  lands  c)f  another.  There  is  no  room 
for  mistake  as  to  the  meaning  of  those  older  Acts ;  and 
when  they  are  borne  in  mind  in  the  reading  of  Shannon's 
Code,  1867,  we  are  persuaded  that  the  twelve  months 
limitation  must  be  accepted.  This  was  assumed  without 
controversy  to  have  been  the  law  in  Railway  v.  Jennings, 
130  Tenn.,  450. 

The  serious  question  then  is  when  there  was  a  taking  in 
the  sense  of  the  statute  such  as  justified  or  required  the 
bringing  of  suit.  Parker  sought  the  value  of  his  land  and 
incidental  damages  resulting  from  the  overflowing  of  his 
piH^mises  occasioned  by  the  construction  of  a  dam  in  the 
Tennessee  River  at  Hale's  Bar,  several  miles  above  Chat- 
tanooga. That  the  appropriator  had  eminent  domain 
power  is  beyond  dispute.  It  was  conclusively  shown  that 
the  dam  was  completed  on  the  31st  day  of  October,  1913, 
and  that  the  water  began  to  accumulate,  back  and  to  rise 
iminediately.  Parker  was  the  owner  of  lands  on  Lookout 
Creek,  a  tributary  of  the  Tennessee.  Immediately  after 
the  completion  of  the  dam  the  water  level  of  the  creek 
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adjacent  to  his  premises  was  raised*  some  five  feet  above 
ordinary  low  water  mark.  It  was  also  shown  that  some  of 
this  water  flowed  'back  upon  and  interfered  with  ot  de- 
stroyed -a  constructed  ford  in  the  creek  used  by  Parker  in 
passing  from  one  i>ortion  of  his  farm  to  the  other.  It  is 
manifest  that  at  this  time,  that  is,  early  in  the  month  of 
Xovember,  he  suffered  some  damage,  and  there  was  an 
appropriation  of  some  of  his  property.  Lookout  Creek 
being  non-navigable,  he  was  the  owner  of  its  bed  and  its 
banks,  and  had  the  right  to  maintenance  of  its  ordinary 
water  level.  Hence  the  invasion  of  this  right  and  appro- 
priation of  his  land  early  in  Niovember  by  the  raising  of 
the  water  level  and  augmentation  of  the  quantity,  and 
permanent  destruction  or  rendering  useless  of  his  ford. 

We  are  constrained  to  the  view  that  he  then  had  a  right 
of  action  under  the  eminent  domain  laws,  and  that  it  had 
accrued  one  year  before  the  20th  of  November,  1913,  the 
day  upon  which  the  present  suit  was  instituted. 

In  the  trial  of  this  case  he  sought  to  show  the  quantity 
of  land  which  had  been  overflowed  or  affected  permanently 
bv  the  backwater,  and  also  the  area  which  would  be  recur- 
rently  but  yet  constantly  overflowed  at  a  ten-foot  rise  in 
the  stream,  and  the  area  that  would  be  covered  by  a  fifteen- 
foot  rise.  He  submitted  maps  showing  these  different 
parcels,  and  sought  throughout  to  recover  the  value  of  the 
land  upon  the  theory  that  it  had  been  taken  by  the  de- 
fendant; and  so  far  as  we  can  ascertain  there  was  no 
attempt  to  prove  damages  to  the  remainder  of  his  tract, 
nor  the  damages  sustained'  by  recurrent  floods,  and  no  at^ 
tempt  to  distinguish  between  temporary  and  permanent 
d^amages. 

We  feel  constrained'  to  coincide  with  the  learned  trial 
judge  that  the  action  as  thus  waged  was  barred  by  the 
statute  of  limitations.    We  apprehend  that  a  different  dis- 
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poeition  would  h^ave  been  taken  of  this  case  had  it  been  a 
straight  suit  to  recover  damaged  occasioned  by  the  inter- 
mittent floods;  and  yet  we  are  not  to  be  understood  as 
deciding  this  question  absolutely  in  favor  of  the  plaintiff. 
We  are  nevertheless  of  the  opinion  that  with  respect  to 
some  injuries  which  Parker  has>  and  will  sustain  there 
may  be  brought  a  common  law  action  in  which  there  can 
be  some  recovery,  with  the  limitation  that  he  cannot  de- 
mand compensation  for  any  lands  taken  and  damages  neces- 
sarily inflicted  and  calculable  more  than  twelve  months 
before  the  institution  of  this  suit.  In  other  words,  we  are 
of  opinion  that  Parker  is  precluded  from  bringing  any  suit 
to  recover  at  any  time  the  value  of  any  lands  which  wgre 
manifestly  <appropriated  by  the  company  by  the  backing 
of  water  thereon  and  the  unmistakable  infliction  of  dam- 
ages such  as  could  have  been  or  could  be  now  estimated  as 
liaving  been  sustained  within  a  very  few  days  after  the 
completion  of  the  dam.  We  apprehend  that  with  respect 
to  the  lands'  thus  covered  or  the  lands  thus  damaged  from 
the  start  there  was  a  taking  for  which  suit  would  have  to 
be  brought  within  twelve  months. 

But  with  respect  to  damages  that  this  man  may  or  may 
not  suffer  by  reason  of  high  floods  we  are  inclined  to  the 
view-  that  he  should  have  his  ordinary  action,  and  this  upon 
the  theory  that  the  power  company  has  not  undertaken  to 
assert  appropriation  of  the  lands  which  may  at  intervals 
be  thus  affected,  and  that  in  the  nature  of  things  it  is  not 
an  appropriator  or  taker  in  such  sense  as  to  put  the  land- 
owner to  his  action  for  damages  under  the  eminent  domain 
laws.  It  must  be  remembered  that  actions  under  these 
statutes  are  exclusive;  Railroad  v.  Transportation  Co,,  128 
Tenn.,  277;  and  if  so,  then  the  owner  should  be  held 
limited  to  such  damages  as  in  the  nature  of  things  can  be 
computed  once  for  all.     Again,  our  eminent  domain  stat- 
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utes  oontemplate  a  laying  off  of  the  lands  'by  metes  and 
bounds  and  the  vesting  of  title  in  the  condemnor  and  the 
exclusion  of  the  owner  therefrom :  Power  Co.  v.  Lay,  133 
Tenn.,  511.  If  it  be  impossible  thus  to  define  the  quantum 
of  land  taken,  or  if  the  condemnor  asserts  no  right  of  pos- 
session, but  leaves  the  owner  to  the  use  of  the  property 
wholly  with  the  exception  of  an  interference  occasionally 
brought  about  by  the  public  improvement,  we  think  the 
owner  should  have  his  right  of  action  for  damages  for  such 
inconveniences  as  he  thus  sustains,  and  that  a  denial  of  this 
right  would  be  in  plain  violation  of  the  Constitution.  For 
there  may  be  an  infraction  of  the  constitutional  provision 
against  taking  property  without  compensation  where  there 
is  no  appropriation  in  the  sense  of  our  condemning  stat- 
utes. And  in  such  case  we  are  of  the  opinion  that  the  one 
year  statute  has  no  application. 

In  the  instant  case  the  power  company  does  not  want 
nor  claim  Parker's  land,  nor  is  it  asserting  the  right  to 
overflow  it  by  extraordinary  flood.  Moreover,  it  might 
be  that  Parker  would  go  for  years  without  inconvenience 
occasioned  by  the  dam  exclusively.  This  might  be  brought 
about  by  change  in  rainfall  and  elevation  of  his  own  lands 
or  by  change  in  uses:  Hence,  a  demonstration  of  the  true 
propositions  that  the  line  between  himself  and  the  power 
company  can  never  be  defined,  and  hence  the  impossibil- 
ity of  appropriation  in  the  sense  of  the  condemning  stat- 
tues;  and  also  demonstration  of  the  impossibility  of  any 
Court  or  jury  at  any  one  time  determining  how  much 
damages  Parker  had  sustained  by  the  internal  improve- 
ment. The  following  cases  have  direct  bearing:  Los 
Angeles  v.  Pomeroy,  134  Cal.,  597 ;  Railroad  v.  March- 
ant,  no  Pa.  St.,  541;  Ridley  v.  Railroad,  32  L.  K.  A., 
708. 
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But  we  leave  for  fuller  consideration  this  subject  in 
case  a  different  kind  of  action  is  instituted.  It  is  going 
to  be  difficult  to  distinguish  between  elements  of  dam- 
ages which  could  have  been  recovered  within  twelve 
months  and  those  which  may  be  considered  as  occasiojied 
intermittently  and  not  strictly  because  of  the  exercise  of 
the  power  of  eminent  domain.  But  we  feel  the  injustice 
of  any  rule  or  interpretation  which  will  deny  a  land- 
owner compensation  for  inconveniences  or  impairments  of 
use  which  he  suffers  at  intervals,  even  by  companies  hav- 
ing the  right  to  ccmdemn  and  appropriate.  Xo  man  should 
be  denied  his  right  to  sue  at  stated  periods  for  damages 
Avhich  he  could  not  in  the  nature  of  things  foresee. 

But  we  feel  constrained  to  hold  that  an  action  brought 
under  the  eminent  domain  statute  for  any  damages  mani- 
festly sustained  by  the  internal  improvement  is  barred 
after  twelve  months  from  the  taking;  and  with  respect 
to  overflowing  of  lands  the  taking  must  certainly  date  from 
the  time  the  water  is  backed  permanently  upon  the  own- 
er's premises.  With  the  limitations  and  suggestions  above 
given  we  direct  an  affirmance  of  the  judgment  of  the 
Court  holding  that  plaintiff  in  error  could  not  sue.  Parker 
is  taxed  with  the  costs. 
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H.  B.  Chamberlain  and  W.  K.  McAlisteb,  Receivers^ 
V.  L.  S.  Vaughn,  Administrator. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1916. 

1.  Railroads.    Statutory  precautions.    Train  with  two  engines. 

Road  not  liable  for  collision  when. 

A  railway  company  is  not  necessarily  liable  under  the  statutory 
precautions  for  a  collision  occurring  with  a  train  which  is 
operated  at  the  time  with  two  engines,  one  in  the  front 
and  one  in  the  rear.  And  yet  if  by  reason  of  having  two 
engines  the  company  disables  itself  from  complying  with 
the  injunctions  of  the  statutes  it  may  be  liable.  But  if 
it  be  shown  that  the  company  at  the  time  of  the  collision 
was  in  the  observance  of  and  complied  with  the  statutory 
precautions  and  that  the  fact  of  having  an  engine  on  the 
rear  had  nothing  to  do  with  the  collision,  there  can  be  no 
recovery. 

2.  Same.     Statutory  precautions.    Obstruction  upon  the  track. 

Question  for  the  jury. 

When  the  evidence  shows  circumstances  from  which  a  jury 
might  infer  that  the  injured  one  ought  to  have  been  seen 
by  the  enginer  or  fireman  before  the  time  of  collision,  the 
questions  of  non-observance  of  the  statute  should  be  sub- 
mitted to  the  jury. 

3.  Death   bt  Wrongful  Act.     Mental  and  physical  suffering. 

Lack  of  evidence  as  to.    Erroneous  instruction. 

Where  the  evidence  conclusively  shows  that  the  deceased  was 
almost  instantly  killed,  the  court  was  in  error  in  telling 
the  jury  that  they  might  consider  mental  and  physical  suf- 
fering as  elements  of  recovery  of  damages. 


From  Putnam  County. 

Appealed  in  error  from  the  Circuit  Court  of  Putnam 
County.     C.  E.  Snodorass,  Judge. 
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Aloood  &  FiNLEY  for  Plaintiff  in  Error. 

O.  K.  HoLLADAY  and  E.  F.  Clouse  for  Defendant  in 
Error. 

Me,  Justice  Hai-l  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  error  by  the  plaintiffs  in  error, 
who  are  receivers  of  the  Tennessee  Central  Eailroad  Com- 
pany, from  a  judgment  rendered  against  them  in  the  Court 
below  upon  the  verdict  of  the  jury  in  favor  of  the  de- 
fendant in  error  for  the  alleged  negligent  killing  of  his 
intestate,  Carl  Vaughn. 

The  verdict  of  the  jury  was  originally  $7,600.00,  but 
upon  the  hearing  of  the  plaintiffs  in  error's  motion  for 
a  new  trial,  a  remittitur  was  ordered  by  the  trial  judge 
for  the  amount  of  $5,500.00,  which  was  accepted  by  the 
plaintiff  below  under  protest,  after  which  judgment  was 
entered  against  the  plaintiffs  in  error  for  the  sum  of 
$2,000.00.  The  administrator  has  also  appealed  from  so 
much  of  the  judgment  of  the  Court  as  ordered  the  remit- 
titur above  mentioned,  and  has  assigned  error,  challenging 
the  action  of  the  Court  in  ordering  said  remittitur. 

The  plaintiff's  declaration  contains  three  counts.  The 
first  count,  after  averring  the  capacity  of  plaintiffs  in 
error,  and  stating  that  they  were  operating  and  control- 
ling the  Tennessee  Central  Eailroad,  and  had  in  their 
employ  divers  servants  and  agents  engaged  in  operating 
trains  over  and  along  said  road,  further  avers  that  plain- 
tiffs in  error,  on  November  27,  1913,  wrongfully  and  neg- 
ligently ran  one  of  their  engines  and  cars  upon,  over  and 
against  the  intestate  of  defendant  in  error  while  upon  the 
tracks  of  plaintiffs  in  error  near  the  town  of  Monterey, 
in  Putnam  County,  Tennessee,  whereby  his  intestate  was 
killed. 
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The  second  count  contains  substantially  the  same  aver- 
ments as  the  first  with  the  additional  averment  that  though 
defendant  in  error's  intestate  appeared  on  the  track  of 
said  railroad  in  front  of  one  of  their  moving  trains,  and 
in  plain,  view  of  any  person  who  might  have  been  upon 
the  engine  on  the  lookout  ahead,  and  could  have  been  seen 
by  such  lookout,  if  he  had  been  in  the  performance  of  his 
duty,  in  time  to  have  prevented  a  collision  with  his  said 
intestate;  but  that  plaintiffs  in  error  wrongfully  and  neg- 
ligently ran  said  engine  and  cars  upon,  over  and  against 
his  intestate  without  sounding  the  alarm  whistle,  putting 
down  the  brakes,  and  using  all  possible  means  to  stop  said 
engine  and  cars  and  prevent  the  accident,  as  required  by 
statute. 

The  third  and  last  count  avers  that  plaintiffs  in  error 
made  up  at  Monterey,  which  was  a  freight  division  of 
said  railroad,  a  freight  train,  which  they  negligently  so 
arranged  that  it  had  an  engine  in  front  and  a  number 
of  box  cars  next  to  said  front  engine,  and  behind  these 
cars  another  engine,  both  of  which  engines  were  used  in 
nmning  and  operating  said  train,  and  were  attached  to 
and  a  part  of  said  train,  the  front  engine  pulling  and  the 
rear  engine  pushing  said  train,  which  arrangement  of  said 
train  was  gross  negligence  on  the  part  of  the  plaintiffs  in 
error,  on  account  of  which  the  engineer  operating  the  front 
engine  was  unable  to  stop  said  train  without  the  assistance 
of  the  engineer  on  the  rear  engine ;  and  by  reason  of  the 
negligent  construction  of  said  train  and  the  negligent  way 
in  which  said  train  was  being  operated,  the  plaintiffs  in 
error  could  not  and  did  not  use  the  necessary  precautions 
to  prevent  the  killing  of  plaintiff's  intestate,  who  appeared 
upon  the  track  in  front  of  said  train,  and  did  recklessly 
and  negligently  run  over  plaintiff's  intestate,  killing  him. 
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The  Railroad  Company  filed  a  plea  of  the  general  issue 
to  said  declaration. 

It  is  insisted  by  the  receivers  in  their  first  assignment 
of  error  that  there  is  no  evidence  to  support  the  judgment. 
And  by  their  ninth  assignment  of  error  it  is  insisted  that 
the  trial  Court  should  have  sustained  their  motion  for  a 
directed  verdict  made  at  the  conclusion  of  all  the  evidence 
in  the  case. 

This  last  contention  is  based:  (1.)  Upon  the  insistence 
that  the  undisputed  evidence  shows  that  the  plaintiffs  in 
error,  or  their  agents  and  employes  engaged  in  the  opera- 
tion of  said  train,  complied  with  the  statutory  precautions 
prescribed  by  our  statute  for  the  prevention  of  accidents 
on  railroads  as  soon  as  defendant  in  error's  intestate  was 
and  could,  by  the  exercise  of  due  care,  have  been  discovered 
as  an  obstruction  upon  the  track;  and  (2)  that  there  is 
no  evidence  tending  to  show  that  defendant  in  error's  in- 
testate was  alive  at  the  time  he  was  struck  by  the  locomo- 
tive of  plaintiffs  in  error. 

We  are  of  the  opinion  that  neither  of  said  assignments 
are  well  taken.  We  think  there  is  material  evidence  in 
the  record  tending  to  show  that  the  servants  of  plaintiffs 
in  error  did  not  comply  with  the  statutory  precautions  as 
soon  as  defendant  in  error's  intestate  became  visible  as 
an  obstruction  upon  the  track,  and  also  that  he  was  alive 
at  the  time  he  was  collided  with  by  the  train. 

Evidence  was  offered  by  the  plaintiff  below  showing 
that  his  intestate,  with  several  companions,  went  to  the 
home  of  a  Mrs.  Owen  (a  woman  of  bad  reputation  for 
chastity),  situated  near  the  main  track  of  the  Tennessee 
Central  Railroad  about  two  and  one-half  miles  east  of 
Monterey,  on  the  night  of  November  27,  1913,  to  attend 
what  is  called  in  the  record  a  "box  party."  The  evi- 
dence shows  that  the  deceased  and  his  companions  pro- 
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ceeded  on  foot  along  the  track  of  the  railroad  controlled 
by  plaintiffs  in  error  all  the  way  from  Monterey  to  the 
Owen  home.  The  evidence  tends  to  show  that  there  were 
a  number  of  guests  at  this  "box  party,"  both  male  and 
female,  and  that  several  of  the  male  guests,  including  de- 
fendant in  error's  intestate,  were  under  the  influence  of 
liquor.  It  appears  that  between  the  hours  of  ten  and 
eleven  o'clock  on  the  night  in  question  defendant  in  er- 
ror's intestate  became  involved  in  a  difficulty  with  Mrs. 
Owen's  daughter,  when  the  young  lady's  brother  inter- 
vened and  threatened  to  shoot  him,  but  was  prevented  from 
doing  so  by  another  young  man  who  was  present,  and  said 
difficulty  seems  to  have  terminated  without  any  violence 
having  been  inflicted  by  any  of  the  participants,  except 
Miss  Owen  kicked  defendant  in  error's  intestate  on  the 
face.  Defendant  in  error's  intestate  left  the  Owen  home 
immediately  after  this  difficulty,  and  was  not  seen  any 
more  until  he  was  discovered  upon  the  railroad  track  about 
a  mile  west  of  the  Owen  home  the  next  morning  between 
three  and  three-thirty  o'clock,  immediately  before  the  ac- 
cident. 

lie  was  struck  by  the  engine  of  a  freight  train  which 
had  been  made  up  at  Monterey,  and  was  being  moved  east 
over  the  track  of  the  plaintiffs  in  error.  This  train  con- 
sisted of  some  twenty  or  twenty-two  cars  and  two  en- 
gines. One  of  these  engines  was  attached  to  the  front  of 
said  cars,  which  were  coupled  together,  and  was  engaged 
in  pulling  them,  while  the  other  engine  was  attached  to 
the  rear  of  said  cars  and  was  pushing  them.  The  engine 
attached  to  the  rear  of  said  cars  was  not  connected  with 
the  remainder  of  the  train  by  any  air  brake  connection, 
but  was  simply  coupled  to  the  rear  of  said  train  by  means 
of  the  ordinary  coupling  apparatus. 
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Defendant  in  error's  intestate  was  first  discovered  on 
the  track  by  the  engineer  on  the  front  engine,  who  testi- 
fied that  when  he  first  discovered  the  deceased  his  engine 
was  within  three  or  four  car  lengths  of  him,  and  he  says 
that  he  immediately  sounded  the  alarm  whistle,  applied 
ibis  air  brakes  in  emergency,  and  did  all  that  he  could  to 
stop  the  train  and  prevent  the  accident,  but  that  the  train 
could  not  be  stopped  in  time  to  prevent  a  collision  with 
the  deceased,  whom  the  proof  shows  was  run  over  and 
his  body  dragged  along  the  track  for  a  distance  of  more 
than  200  feet.  The  evidence  shows  that  the  average  length 
of  a  car  is  from  thirty-six  to  forty  feet,  which,  according 
to  the  testimony  of  the  engineer,  put  his  engine  within 
less  than  200  feet  of  the  deceased  at  the  time  he  was  dis- 
covered upon  the  track.  The  evidence  shows  that  the  track 
was  straight  for  a  distance  of  1,200  feet  west  of  the  point 
of  the  collision,  and  there  was  no  obstruction  to  interfere 
with  the  view  of  any  person  upon  the  engine  who  might 
be  on  the  lookout  ahead  along  the  track  for  obstructions. 
The  evidence  tends  to  show  that  the  front  engine  was 
equipped  with  a  good  electric  headlight,  which  was  burn- 
ing at  the  time  of  the  accident,  and  that  headlights  of 
this  character  throw  sufficient  light  along  the  track  to 
enable  a  person  upon  the  lookout  ahead  to  see  an  ob- 
struction upon  the  track  for  a  distance  of  one-fourth  of 
a  mile  in  front  of  the  engine.  The  evidence  is  in  con- 
flict as  to  the  character  of  night  this  was.  Some  of  the 
witnesses  testified  that  it  was  a  clear  night,  while  others 
testified  that  the  night  was  dark  and  cloudy,  and  that 
there  was  much  smoke  in  the  locality  of  the  accident. 

The  engineer  says  that  when  he  first  observed  the  de- 
ceased he  was  lying  upon  the  track  between  the  rails,  and 
did  not  move  before  being  struck.  He  further  testified 
that  his  attention  was  first  called  to  a  dark  looking  ob- 
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ject  upon  the  track,  and  that  he  immediately  shut  off  his 
steam,  and  after  running  a  car  length  or  two  he  discov- 
ered that  said  object  was  a  man,  whereupon  he  immedi- 
ately sounded  the  alarm  whistle,  applied  his  air  brake  in 
emergency,  and  endeavored  to  stop  his  train  and  prevent 
the  accident. 

The  evidence  shows  that  the  deceased  was  horribly  man- 
gled  by  the  collision,  and  one  of  his  legs  was  cut  off  just 
above  the  ankle,  and  that  his  foot  was  found  at  or  near 
the  place  where  his  body  was  picked  up,  which  was  on  a 
trestle  something  like  250  feet  east  of  the  point  of  the 
collision.  The  evidence  shows  that  from  the  wound  where 
the  leg  was  severed  blood  had  flowed,  or  "spurted,"  as 
some  of  the  witnesses  put  it,  in  a  considerable  quantity. 
There  was  blood  upon  the  ties  where  deceased's  body  lay, 
and  the  blood  had  run  down  between  the  ties  on  the  ground 
beneath  the  trestle. 

According  to  the  physician  who  examined  this  blood 
it  was  arterial  blood,  and  would  not  have  flown  from  said 
wound  if  the  deceased  had  been  dead  at  the  time  the 
wound  was  inflicted.  Arterial  blood  is  described  bv  the 
physician  as  red  blood,  while  venous  blood  is  dark.  The 
evidence  shows  that  arterial  blood  will  not  flow  from  the 
arteries  after  life  is  extinct — especially  in  any  consid- 
erable quantity ;  and  we  think,  in  view  of  the  fact  that  a 
large  quantity  of  arterial  blood  was  found  at  the  place 
where  the  deceased's  body  lay,  there  is  some  evidence  tend- 
ing to  show  that  he  was  alive  at  the  time  he  was  stricken 
by  said  engine.  Furthermore,  some  of  the  witnesses  tes- 
tified that  there  was  still  warmth  in  his  body  when  ex- 
amined  by  them  an  hour  or  two  after  the  accident. 

In  view  of  the  evidence,  we  are  of  the  opinion  that  the 
Court  was  warranted  in  submitting  the  case  to  the  jury 
both  upon  the  question  of  whether  the  plaintiffs  in  error. 
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or  their  servants,  saw  the  deceased  upon  the  track  as  soon 
as  he  could  have  been  seen,  and  used  all  means  available 
to  stop  the  train  and  prevent  the  accident  after  deceased 
was  discovered  upon  the  track,  and  whether  he  was  alive 
at  the  time  of  the  collision.  We  do  not  think  the  Court 
would  have  been  warranted  in  determining  as  a  matter 
of  law  either  of  these  questions  in  accordance  with  the 
contention  of  plaintiffs  in  error. 

By  the  second  assignment  of  error  of  the  defendants 
below,  which  is  erroneously  numbered  as  the  third,  it  is 
insisted  that  the  Court  erred  in  refusing  to  give  in  charge 
to  the  jury  a  certain  special  request  seasonably  offered 
by  them  as  follows: 

"Defendants  request  the  Court  to  charge  the  jury  that 
if  they  find  from  the  evidence  that  defendants  had  a  look- 
out on  the  front  engine  as  required  by  law  and  compiled 
with  all  the  statutory  requirements  for  the  prevention  of 
accidents  on  railroads,  and  that  said  accident  would  have 
happened  if  said  rear  engine  had  been  attached  to  the 
train  at  any  place  in  same  or  in  any  way,  then  the  jury 
should  return  a  verdict  for  defendants,  although  they 
might  believe  that  if  said  rear  engine  had  been  at  some 
other  place  in  the  train  or  differently  attached,  the  train 
could  have  been  stopped  in  a  shorter  distance." 

We  think  this  request  was  sound,  applicable  to  the  facts 
of  the  case;  was  not  covered  by  the  general  charge,  and 
should  have  been  given.  There  was  some  evidence  tending 
to  show  that  if  said  rear  engine  had  been  attached  to  said 
train  of  cars  immediately  in  the  rear  of  the  front  engine, 
or  had  been  connected  with  the  train  of  cars,  situated  as 
it  was,  by  air  brakes,  it  could  have  been  stopped  in  a 
shorter  distance  than  it  was  after  deceased  was  discov- 
ered upon  the  track.  According  to  the  testimony  of  one 
of  the  witnesses  it  could  have  been  stopped  some  fifty  or 
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sixty  feet  short  of  where  it  was  actually  stopped.  How- 
ever, the  evidence  tends  to  show  that  if  the  engine  and 
train  had  been  stopped  at  this  shorter  distance  it  woidd 
not  have  prevented  the  accident,  because  the  evidence 
shows  that  the  engine  and  train  ran  some  240  or  250  feet 
after  it  struck  the  deceased. 

It  results,  therefore,  that  there  was  evidence  tending 
to  show  that  if  the  engine  had  been  placed  in  the  front 
portion  of  the  train  instead  of  the  rear  portion,  and  had 
been  properly  connected  with  air  brakes,  the  accident 
would  have  happened  nevertheless;  and  the  fact  that  one 
of  the  engines  was  attached  to  the  rear  end  of  the  train 
rather  than  the  front,  and  was  not  connected  with  the 
train  by  air  brakes,  was  not  one  of  the  direct  and  proxi- 
mate causes  of  the  accident;  and  if  this  were  true,  there 
could  be  no  liability  upon  the  part  of  the  railroad  com- 
pany growing  out  of  the  location  and  equipment  of  said 
rear  engine.  We  think  this  request  was  vital,  in  view  of 
the  instruction  given  by  the  Court  in  his  general  charge 
to  the  jury,  which  is  complained  of  by  plaintiffs  in  error 
in  their  tenth  assignment.     Said  instruction  is  as  follows : 

"However,  it  is  insisted  that  the  engine  was  not  con- 
nected with  the  braking  facilities  of  the  front  engine  as 
it  might  have  been  but  disconnected  with  the  air  brakes, 
and  that  had  it  been  so  connected  with  the  brakes  with- 
out danger  to  the  lives  of  those  on  the  train,  might  have 
been  applied  to  the  rear  engine  and  thus  the  train  might 
have  been  brought  to  a  standstill  earlier  than  it  could  have 
been  with  the  rear  engine  pushing  and  disconnected  with 
the  brakes.  If  this  is  true,  gentlemen,  or  unless  it  shall 
otherwise  appear  by  a  preponderance  of  the  proof,  then 
a  liability  would  be  established  and  you  should  find  for 
the  plaintiff,  as  a  train  thus  operated  would  not  be  in 
compliance  with  the  statute.     But  if  connecting  the  rear 
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engine  with  the  braking  facilities  of  the  front  engine  would 
have  served  no  utility  in  the  stopping  of  the  train  or  if 
such  a  connection  would  have  endangered  the  lives  of 
those  upon  the  train  or  have  interfered  with  the  safe  and 
efficient  service  of  such  engine,  then  no  obligation  would 
exist  requiring  its  connection,  nor  could  liability  be  predi- 
cated because  of  its  disconnection." 

« 

By  this  instruction  the  jury  were  told  that  if  the  en- 
gine and  train  could  have  been  stopped  earlier  by  the  rear 
engine  being  connected  with  the  remainder  of  the  train 
by  proper  braking  facilities,  plaintiffs  in  error  would  be 
liable,  regardless  of  whether  this  earlier  stopping  of  the 
train  would  have  prevented  the  collision.  If  the  Court 
had  told  the  jury  that  if  by  properly  connecting  the  rear 
engine  with  the  remainder  of  the  train  it  could  have  been 
brought  to  a  stop  earlier  and  the  aceident  averted,  the 
instruction  would  have  been  entirelv  sound.  As  before 
stated,  the  evidence  tends  to  show  that  if  the  train  had 
been  stopped  at  a  distance  of  fifty  or  sixty  feet  west  of 
where  it  was  stopped,  which  the  evidence  tends  to  show 
could  have  been  done  if  the  rear  engine  had  been  properly 
connected,  or  had  been  properly  placed  in  the  train,  this 
would  not  have  prevented  the  accident.  Of  course,  if  the 
failure  to  properly  place  and  connect  the  rear  engine  in 
and  to  the  remainder  of  the  train  in  no  way  contributed 
to  the  accident,  plaintiffs  in  error  could  not  be  held  liable 
on  account  of  the  improper  location  and  connection  of  said 
rear  engine. 

It  is  insisted,  however,  by  counsel  for  defendant  in 
error  that  when  the  instruction  is  considered  as  a  whole, 
and  especially  as  the  latter  portion  of  the  instruction,  it 
is  free  from  error.  We  do  not  think  the  latter  portion 
of  the  instruction,  when  considered  in  connection  with 
the  first  portion,  cures  the  vice  in  said  instruction,  which 
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is  that  if  the  train  could  have  been  stopped  earlier  by  the 
rear  engine  being  connected  by  proper  braking  facilities, 
plaintiffs  in  error  would  be  liable.  It  is  true  the  latter 
part  of  the  instruction  told  the  jury  that  if  connecting  the 
rear  engine  with  the  remainder  of  the  train  by  proper 
braking  facilities  would  not  ha^^  aided  at  all  in  stopping 
the  train ;  or  if  such  a  connection  would  have  endangered 
the  lives  of  those  upon  the  train;  or  would  have  inter- 
ferred  with  the  safe  and  efficient  service  of  such  engine, 
then  no  obligation  would  exist  requiring  such  a  connec- 
tion of  said  engine,  and  no  liability  could  be  predicated 
on  account  of  its  disconnection.  This  is,  in  substance, 
the. meaning  of  the  latter  portion  of  said  instruction. 

By  the  thirteenth  and  last  assignment  of  error  it  is  in- 
sisted that  the  Court  erred  in  submitting  to  the  jury  the 
mental  and  physical  suffering  of  the  deceased  as  elements 
of  damage  in  his  instructions  to  the  jury  upon  the  ques- 
tion of  damages,  because  the  evidence  fails  to  disclose  that 
the  deceased  suffered  any  physical  or  mental  pain  on  ac- 
count of  his  injuries. 

We  think,  in  view  of  the  evidence,  that  these  elements 
of  damage  should  not  have  been  charged  upon  or  sub- 
mitted to  the  jury  by  the  Court.  There  is  absolutely  no 
evidence  in  the  record  tending  to  show  that  the  deceased 
suffered  either  physically  or  mentally  after  he  was  struck 
by  the  engine,  from  the  injuries  inflicted  upon  him.  There 
is  no  evidence  whatever  that  he  was  conscious  even  for 
a  moment  after  the  collision.  Upon  the  other  hand,  the 
nature  and  character  of  the  wounds  and  bruises  upon  his 
body  would  indicate  that  he  was  killed  instantly,  or  so 
near  instantly  that  he  was  unconscious  and  did  not  suffer 
either  physically  or  mentally. 

We  have  examined  the  remaining  assignments  of  error, 
except  the  one  bearing  upon  the  question  of  the  exces- 
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siveness  of  the  verdict,  which,  in  view  of  the  fact  that  the 
case  must  be  reversed  and  remanded  for  the  errors  indi- 
cated, it  is  imnecessary  for  us  to  pass  on,  and  we  find 
that  none  of  said  assignments  are  well  taken,  and  are, 
therefore,  overruled. 

For  the  errors  indicated  in  this  opinion,  however,  the 
judgment  of  the  Court  below  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

The  defendant  in  error,  as  administrator  of  the  de- 
ceased, will  be  taxed  with  the  costs  of  this  appeal. 

Judge  Higgins  dissents.  He  is  of  the  opinion  that 
the  errors  committed  by  the  trial  judge,  and  which  are  in- 
dicated in  this  opinion,  were  harmless.  He  is  of  the  opin- 
ion that  a  further  remittitur  of  $1,000.00  should  be  or- 
dered, and  if  accepted  by  the  defendant  in  error,  the  judg- 
ment as  remitted  should  be  affirmed. 
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A.  F.  Devoto  v.  State  ex  rel. 
Writ  denied  by  the  Supreme  Court,  1917. 

1.  Contempt.    Injunction.    Recital  hy  decree  of  issuance, 

A  recital  in  a  decree  that  a  permanent  injunction  had  been 
ordered  issued  and  served  upon  a  defendant  is  conclusive 
until  set  aside.  In  such  case  it  is  unnecessary  in  a  con- 
tempt proceeding  to  make  other  proof  of  such  steps. 

2.  Same.    Judicial  notice  of  entries  and  writs. 

The  court  in  which  a  contempt  proceeding  is  heard  will  take 
judicial  notice  of  all  minute  entries  in  the  case,  including 
that  one  ordering  the  issuance  of  an  injunction  and  the  entry 
reciting  acknowledgment  of  service.  The  minutes  of  a  court 
do  not  have  to  be  proven  in  a  case  pending  therein. 

3.  Nunc  Pro  Tunc  Orders.    Presumption  of  correctness. 

It  will  be  presumed  in  the  absence  of  evidence  shown  to. the 
contrary  that  there  were  sufficient  entries  or  documents  or 
evidence  justifying  the  entry  of  an  order  nunc  pro  tunc. 

4.  Ilijeqal  Sales  of  Liquor  by  Servants  or  Tenants. 

It  will  be  presumed  that  the  master  has  knowledge  of  the  act 
of  his  agent  in  illegally  selling  liquor,  and  it  will  be  pre- 
sumed that  any  so-called  lessee  of  premises,  control  of  which 
is  retained  by  the  owner,  is  acting  for  the  landlord  in  carry- 
ing on  the  business  of  illegally  selling  liquor. 


Feom  Shelby  County. 


An  appeal  from  a  judgment  of  contempt  pronounced 
by  Chancellor  Heiskell,  in  Part  Two. 
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Fbed  Waddell  for  Appellant. 

Heiskell  &  Riley  for  the  State. 

Me.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

From  a  judgment  of  conviction  of  contempt  in  violatr 
ing  an  injunction  issued  in  a  nuisance  case,  Devoto  has 
appealed  to  this  Court  and  assigned  numerous  errors.  It 
appears  from  the  transcript  that  the  original  nuisance 
bill  was  filed  upon  relation  of  the  Hon.  Chas.  Bryan, 
City  Attorney,  in  the  year  1914,  that  plaintiff  in  error 
and  his  brother  were  the  defendants  thereto,  that  they 
made  answer,  and  that  the  question  of  the  issuance  of  a 
temporary  injunction  was  passed  upon  by  the  Court,  with 
the  result  that  a  temporary  injunction  as  contemplated  by 
the  Nuisance  Act  was  issued  or  ordered,  as  evidenced  by 
an  entry  upon  the  minutes  of  the  Criminal  Court.  This 
minute  entry  dispensed  with  formal  service  of  the  in- 
junction upon  the  defendant. 

It  is  not  disclosed  bv  the  record  as  to  whether  there  was 

■,' 

an  actual  writ  of  injunction  issued  and  served  except  by  in- 
ference. Whether  it  was  incumbent  upon  the  State  to  show 
as  a  condition  precedent  to  conviction  is  the  most  impor- 
tant question  presented  upon  this  appeal.  The  more  logi- 
cal way  to  treat  of  this  matter  is  to  dispose  of  the  second 
assignment  of  error  first.  This  assignment  is  in  substance 
that  the  Court  was  in  error  in  allowing  the  attorney  for 
the  relator  to  read  into  the  record  and  to  have  entered 
upon  the  minutes  as  a  nunc  pro  tunc  entry  an  order  modi- 
fying the  alleged  temporary  injunction  with  respect  to 
the  use  of  the  premises  and  also  with  respect  to  chang- 
ing the  temporary  injunction  into  a  permanent  one. 

It  appears  that  at  the  time  of  the  trial  of  this  case  the 
records  of  the  Criminal  Court  were  in  Nashville,  to  be 
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used  as  evidence  in  the  impeachment  proceedings  against 
Judge  Edgington.  The  relator  was  therefore  unable  to 
adduce  original  papers  and  also  some  of  the  entries,  but 
the  learned  trial  judge  nevertheless  and  very  properly 
gave  the  relator  permission  to  have  copied  into  the  tran- 
script as  legitimate  parts  of  the  record  upon  appeal  all 
the  minute  entries  and  records  appertaining  to  this  case, 
including  the  nunc  pro  tunc  order.  We  are  of  opinion 
that  this  was  not  an  improper  direction  and  that  the  ap- 
pellant cannot  complain  of  the  certification  to  this  Court 
of  all  the  entiries  upon  the  minutes  notwithstanding  their 
absence  in  Nashville. 

But  the  chief  objection  is  that  the  alleged  nunc  pro  tunc 
order  copied  into  the  bill  of  exceptions  should  not  be  there. 
We  discover  that  while  this  nunc  pro  tunc  order  was  not 
on  the  minutes  at  the  time  of  the  trial  of  the  contempt 
proceeding,  it  was  to  be  elaborated  and  written  and  re- 
corded as  a  part  of  the  minute  entries.  We  are  therefore 
bound  to  treat  it  as  importing  verity  and  as  a  part  of  the 
record  properly  before  the  trial  judge  in  the  contempt 
proceeding.  There  is  no  objection  that  the  nunc  pro  tunc 
order  was  not  properly  proven  and  entitled  to  space  upon 
the  minutes.  We  are  therefore  bound  to  presume  that 
there  were  data  or  entries  upon  books  and  records  such 
as  warranted  the  Court  in  finding  as  a  fact  that  the  order 
presented  was  passed  at  the  time  it  purports  to  have  been 
ordered,  and  that  it  was  omitted  by  oversight. 

This  nunc  pro  tunc  order  bears  on  its  face  evidence  of 
a  consent  arrangement,  and  until  set  aside  it  must  be 
treated  as  true  in  every  respect.  It  recites  that  the  De- 
votos  were  enjoined  from  the  illegal  sale  of  liquor  and 
particularly  from  using  certain  premises  on  a  street  in 
Memphis,  and  that  the  owner  thereof  desired  to  repossess 
herself  thereof,  and  also  that  the  Devotes  desired  to  re- 
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frain  from  the  further  selling  of  liquor,  and  it  was  or- 
dered that  the  injunction  with  respect  to  the  premises  be 
modified  and  the  premises  restored,  and  that  as  a  further 
consideration  the  defendants  were  willing  that  the  tem- 
porary injunction  restraining  them  from  the  selling  of 
liquor  be  made  permanent,  and  it  was  so  ordered  by  the 
Court 

In  the  first  assignment  it  is  claimed  that  there  is  no 
evidence  to  sustain  the  conviction  for  the  reason  that  the 
record  does  not  show  that  any  injunction  was  ever  issued. 
There  are  three  answers  to  this  contention.  One  is  that 
appellant  is  estopped  by  the  recital  in  the  consent  decree. 
Secondly,  he  admitted  on  cross-examination  and  also  by 
answer  to  question  by  the  Court  that  he  was  under  in- 
junction at  the  time  he  was  attached  for  contempt.  Third- 
ly, the  minute  entries  of  the  Court  recite  the  ordering  and 
the  issuance  of  an  injunction.  It  is  not  incumbent  upon 
the  relator  in  a  contempt  proceeding  for  violating  an  in- 
junction granted  by  decree  to  show  that  the  defendant 
was  served  with  an  injunction,  nor  is  it  necessary  that 
the  relator  formally  present  to  the  Court  as  proof  the  rec- 
ords authorizing  the  injunction,  for  it  is  the  duty  of  the 
Court  to  know  these  things  judicially:  Harran  v.  Mould, 
24  L.  R.  A.,  404,  and  note.  See,  also,  Vol.  1,  Chamber- 
layne  Ev.,  Section  685.  It  is  urged  that  this  Court  de- 
cided the  contrary  two  years  ago  in  the  case  of  State  v. 
Duncan,  This  is  a  misapprehension.  We  simply  Jield 
that  there  must  be  a  record  showing  the  issuance  and  serv- 
ice of  an  injunction.  We  find  here  Court  entries  sup- 
plying all  these  requisites.  Again,  a  defendant  may  be 
interrogated  as  to  whether  he  was  enjoined,  and  this  is 
not  in  violation  of  the  best  evidence  rule :  Morey  v.  Hoyt, 
19  L.  R.  A.,  6011.  We  think  the  existence  of  the  injunc- 
tion was  competently  and  abundantly  shown.    For  defend- 
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ant  is  conclusively  presumed  to  be  cognizant  of  recitals 
in  a  decree. 

Assignment  four  is  a  complaint  that  the  Court  in  allow- 
ing relator  to  ask  appellant  whether  he  was  under  in- 
junction was  in  error,  as  this  was  the  letting  in  of  oral 
proof  of  the  contents  of  a  written  instrument.  We  have 
just  responded  to  this  contention  adversely  to  Devoto. 
Again,  we  think  that  Devoto  was  concluded  by  the  decree 
to  dispute  the  issuance  of  the  injunction. 

In  assignment  five  it  is  urged  that  there  is  no  evidence 
lo  show  that  Devoto  had  violated  the  injunction  by  selling 
liquor.  There  is  no  direct  evidence  but  many  circum- 
stances tending  to  show  this.  Supplementary  to  this  is 
the  fact  that  Devoto  possessed  an  internal  revenue  license 
and  was  in  charge  of  premises  upon  which  liquor  was  dis- 
pensed in  violation  of  law.  The  presumption  is  that  the 
occupant  is  aware  of  that  which  is  done  by  his  servants 
upon  his  premises.  The  trial  Court  reached  the  conclu- 
sion that  Devoto  was  guilty.  This  changed  the  presump- 
tion of  innocence,  and  we  are  unable  to  say  that  the 
evidence  preponderates  in  Devoto's  favor.  Hence,  the 
judgment  must  be  afiirmed.  He  offers  an  explanation 
of  the  possession  of  the  federal  license,  but  this  does  not 
overcome  the  presumption  of  an  illegal  purpose  in  the 
obtention  of  the  license,  especially  as  there  are  strong  cir- 
cumstances indicating  a  sale:  Bririkley  v.  State,  124  Ten- 
nessee, 371.  The  judgment  is  affirmed  and  the  cause  is 
remanded  to  the  lower  Court  for  execution  of  the  judg- 
ment. Appellant  and  his  bondsmen  are  taxed  with  the 
cost  of  this  proceeding  in  lx>th  Courts. 
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J.  L.  Yabbbough  et  al.  v.  Tom  Yabbeough. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

Unlawful  Detainer  to  RscoyEB  a  Tract  or  Land  Let  to  Dif- 
FEBSNT  Parties  in  Severalty. 

Where  the  owner  of  a  tract  of  land  let  different  portions  of  it 
to  different  parties  by  separate  contracts,  there  can  be  no 
recovery  of  the  whole  tract  in  one  suit  where  the  parties 
raises  the  question  of  misjoinder. 


From  Fayette  County. 


Appeal  in  error  from  the  Circuit  Court  of  Fayette 
County.     S.  J.  Everett^  Judge. 

Bate  Bond  for  Plaintiffs  in  Error. 

Charles  Stainback  for  Defendant  in  Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

This  is*  an  unlawful  detainer  suit  brought  by  plaintiff 
Yarbrough  against  several  defendants  and  terminated  in 
the  Circuit  Court  by  peremptory  instructions  in  favor  of 
defendants  at  the  close  of  the  evidence.  Plaintiff  below 
has  appealed  and  assigned  errors. 

It  was  conceded  at  the  bar  by  fair  and  able  counsel  for 
appellant  that  if  the  proof  showed  the  letting  of  the  prem- 
ises to  have  been  in  severalty  and  not  joint,  the  Circuit 
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Judge  acted  properly  in  declining  to  submit  the  case  to 
the  jury.  And  this  is  the  law.  In  such  case  separate  suits 
must  be  brought. 

After  carefully  examining  the  evidence  we  are  of  opin- 
ion that  only  one  legitimate  conclusion  can  be  drawn 
therefrom  and  that  is  that  the  seventy-one  acres  sought 
to  be  recovered  in  this  one  suit  were  let  by  different  con- 
tracts to  four  different  persons,  and  that  under  no  cir- 
cumstances could  there  be  a  recovery  of  the  whole  body 
of  the  land  against  any  one  defendant.  If  not,  it  is  plain 
that  under  no  rule  of  practice  can  this  suit  be  maintained, 
and  that  the  Circuit  Judge  reached  the  correct  result. 

It  is  true  that  plaintiff  below  at  one  of  two  places  makes 
the  statement  tending  to  show  that  he  had  let  the  whole 
tract  to  the  defendant  Tom  Yarbrough  and  that  the  latter 
had  sub-leased  to  his  co-defendants.  But  we  repeat  that 
only  one  deduction  can  be  made  from  the  evidence  taken 
as  a  whole,  and  that  is  that  the  owners  of  the  land  had  a 
contract  with  each  one  of  the  several  defendants.  In  con- 
sequence, the  judgment  will  have  to  be  affirmed  with  cost. 


STATE  OF  TENNESSEE.  45 


Railway  v.  Pox. 


C,  N.  O.  &  T.  P.  Ry  v.  Walter  E.  Fox. 

Affirmed  by  the  Supreme  Court,  1917. 

1.  Master  and  Servant.     Rush  order.    Language  of  vice  prin- 

cipal mu8t  amount  to.    Hurry  order. 

A  simple  suggestion  by  the  foreman  of  a  railroad  crew  that 
they  get  out  from  a  certain  place  cannot  be  construed  as  a 
rush  or  hurry  order  so  as  to  lessen  the  duty  of  the  servant 
to  exercise  reasonable  care  for  his  safety. 

2.  Same.     Employers*  liaMlity  act.     Assumption  of  risk.     Con- 

dition of  track  with  reference  to  weeds.    Knowledge  of  ty 
member  of  the  crew. 

Where  it  is  clearly  shown  that  the  member  of  a  track  crew 
suing  for  injuries  occasioned  by  his  feet  becoming  entangled 
in  grass  and  causing  him  to  fall  across  the  main  line  and 
be  run  over  was  well  aware  of  the  condition  of  the  track, 
there  can  be  no  recovery,  he  being  held  to  have  assumed  the 
risk  of  such  accidents,  and  the  Federal  Employers'  Liability 
Law  does  not  change  this  rule. 


From  Koane  County. 

Appeal  in  error  from  the  Circuit    Court    of    Roane 
County.     Sam  C.  Brown^  Judge. 

Horace  E.  Carr  for  Plaintiff  in  Error. 

Cassell  &  Harris  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  damages  brought  in  the  Circuit 
Court  of  Roane  County  by  the  defendant  in  error,  Walter 
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H.  Fox,  who  will  hereinafter  be  designated  as  the  plain- 
tiff, against  the  plaintiff  in  error,  Cincinnati,  Isew  Orleans 
&  Texas  Pacific  Railway  Company,  who  will  hereinafter 
be  designated  as  the  defendant,  to  recover  for  personal 
injuries  sustained  by  him  while  in  the  employ  of  the  de- 
fendant. 

A  trial  of  the  case  in  the  Court  below  before  the  Court 
and  a  jury  resulted  in  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $5,000.00,  from  which  the  defendant  has  ap- 
pealed to  this  Court  and  has  assigned  errors. 

The  plaintiff's  case  is  predicated  upon  the  Federal  Em- 
ployers' Liability  Act. 

The  declaration  averred,  in  substance,  that  the  defend- 
ant is  a  corporation  incorporated  under  the  laws  of  the 
State  of  Ohio,  and  owns  and  operates  a  line  of  railroad 
running  from  Cincinnati,  Ohio,  through  the  States  of  Ken- 
tucky and  Tennejgsee,  to  the  City  of  Chattanooga;  that  it 
is  a  common  carrier  engaged  in  carrying  conmierce  between 
the  States  for  hire ;  that  the  plaintiff  was  employed  by  the 
defendant  as  a  laborer  upon  its  said  line  of  railroad,  and 
while  engaged  with  other  employes  in  pushing  a  hand  car 
loaded  with  lumber  upon  and  along  the  main  track  of  the 
defendant,  under  the  orders  and  directions  of  its  foreman, 
for  the  purpose  of  constructing  and  repairing  the  bridges 
of  the  defendant,  he  was  ordered  by  said  foreman  to  rush 
said  car  to  the  point  of  unloading  said  lumber  in  order 
to  get  it  out  of  the  way  of  an  approaching  train,  and  while 
so  doing  the  said  car  jumped  the  track  and  ran  over  and 
upon  the  body  of  complainant,  breaking  his  left  leg,  and 
otherwise  injuring  him.  As  a  specific  ground  of  negli- 
gence the  declaration  further  alleged  that  the  defendant 
had  negligently  allowed  grass  and  weeds  to  grow  up  and 
along  the  side  of  its  tracks,  which  weeds  and  grass  tripped 
complainant,  and  prevented  him  from  getting  before  said 
push  car. 
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To  this  declaration  the  defendant  filed  a  plea  of  not 
guilty. 

Upon  the  trial  in  the  Court  below,  at  the  close  of  plain- 
tiiFs  evidence,  the  defendant  moved  the  Court  to  direct 
a  verdict  in  its  favor,  which  motion  was  renewed  at  the 
close  of  all  the  evidence.  This  motion  was  overruled  by 
the  Court,  and  the  case  was  submitted  to  the  jury  with 
the  resxdt  hereinbefore  stated. 

By  the  first  assignment  of  error  it  is  insisted  that  the 
Court  committed  error  in  refusing  to  sustain  the  defend- 
ant's motion  for  a  directed  verdict,  made  at  the  conclu- 
sion of  the  plaintiff's  evidence,  and  renewed  at  the  close 
of  all  the  evidence.  This  assignment  of  error  calls  for  a 
consideration  of  the  facts,  which  are  as  follows : 

The  defendant  owns  and  operates  an  interstate  railroad 
from  the  City  of  Cincinnati,  through  a  portion  of  the 
States  of  Ohio,  Kentucky  and  Tennessee,  to  Chattanooga. 
The  plaintiff  was  a  member  of  a  bridge  gang  working  on 
its  tracks  and  bridges  under  the  orders  and  directions  of 
the  defendant's  foreman,  one  Ferguson.  Just  a  few  mo- 
ments prior  to  the  accident,  which  occurred  on  the  12  th 
day  of  August,  1914,  the  plaintiff,  with  other  employes  of 
the  defendant,  had  loaded  a  push  car  with  lumber  at  the 
north  end  of  the  defendant's  yards  at  Evansville,  Ten- 
nessee, preparatory  to  transporting  said  lumber  to  a  point 
below  the  south  end  of  the  yards,  about  a  mile  and  a  half 
distance,  where  the  lumber  was  to  be  used  in  making  forms 
for  concrete  blocks  that  were  being  used  in  the  construc- 
tion of  the  defendant's  bridges  and  culverts.  This  lum- 
ber was  loaded  on  said  push  car,  which  was  situated  on 
one  of  the  side  tracks  of  the  defendant  in  said  yards. 
About  the  time  they  got  the  lumber  loaded  plaintiff  says 
that  some  member  of  the  crew  made  the  remark  that  a 
train  had  whistled  from  the  north,   and  that  they  had 
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better  get  out  of  there.  He  says  the  foreman,  who  was  on 
a  car  some  distance  in  front  of  the  crew  with  which  he 
was  working,  called  to  them,  saying,  "Come  on,  boys ;  let's 
get  out  of  here,"  and  motioned  his  hand  to  the  plaintiff 
and  his  co-workers  to  move  the  car,  which  they  had  just 
loaded,  forward ;  and  take  it  to  the  south  end  of  the  yards 
before  the  train  came.  Plaintiff  testified  that  they  began 
pushing  the  car  along  the  track  as  rapidly  as  they  could. 
He  says  he  was  standing  at  the  side  of  the  car  near  the 
front  end,  and  was  assisting  in  pushing  it  along  the  track. 
The  car  had  passed  the  frog  of  the  switch,  and  was  just 
entering  on  the  main  line,  and  was  going  at  the  rate  of 
four  or  five  miles  per  hour,  or  about  as  fast  as  a  man  could 
trot,  when  plaintiff  says  that  he  tripped  over  some  grass 
and  weeds  that  were  growing  beside  the  track  and  fell  in 
front  of  the  car,  and  one  of  the  wheels  of  the  car  passed 
over  his  left  log,  crushing  his  ankle,  and  otherwise  injur- 
ing him.  The  evidence  shows  that  when  the  car  passed 
over  the  plaintiff's  leg,  it  was  thrown  from  the  track.  He 
says  he  understood  the  foreman's  order  when  he  said, 
"Come  on,  l)oys,  let's  get  out  of  here,"  to  he  a  rush  order, 
and  meant  that  thev  were  to  hurrv  with  the  car  to  the 
point  of  unloading.  He  says  the  grass  and  weeds  grow- 
ing beside  the  track  at  the  point  where  he  was  injured 
was  about  a  foot  high. 

The  evidence  shows  that  he  was  entirely  familiar  with 
the  condition  of  the  track  at  the  point  of  the  accident,  be- 
cause he  admits  that  he  had  been  passing  along  that  par- 
ticular point  for  a  week  or  ten  days  prior  to  his  injury, 
and  knew  of  the  presence  of  the  grass  and  weeds  growing 
beside  the  track.  The  evidence  shows  that  it  was  usual 
for  the  Railway  Company  to  keep  the  grass  and  weeds 
cut  along  its  tracks,  but  that  greater  care  was  exercised 
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in  keeping  the  grass  and  weeds  cut  along  the  main  line 
than  along  the  side  tracks. 

The  plaintiff's  evidence  is  in  conflict  with  all  the  evi- 
dence in  the  case  as  to  how  the  accident  occurred.  The 
other  witnesses  who  testified  as  to  how  the  accident  oc- 
curred say  that  no  train  was  approaching^  and  that  no  an- 
nouncement was  made  by  any  member  of  the  crew,  or  by 
the  foreman,  that  a  train  was  approaching  from  the  north. 
The  foreman  denies  that  he  gave  any  signal  to  the  plain- 
tiff and  those  working  with  him  for  the  car  to  move  for- 
ward. AH  the  evidence,  except  the  testimony  of  the  plain- 
tiff, shows  that  the  push  car  was  being  moved  in  the  usual 
and  ordinary  way,  and  that  they  were  not  endeavoring 
to  get  out  of  the  way  of  any  train.  The  car  was  standing 
on  the  side  track  when  the  plaintiff  claims  that  the  order 
was  given  by  the  foreman.  All  of  the  ^^'itnesses  who  tes- 
tified, except  the  plaintiff,  say  that  the  car  was  moving 
in  the  usual  and  ordinary  way,  and  that  plaintiff  attempted 
to  board  the  car  while  it  was  moving,  and  fell  in  front 
of  it. 

The  evidence  shoAvs  that  it  was  usual  for  the  employes, 
engaged  in  pushing  the  car,  to  push  it  rapidly  until  the 
car  was  given  sufficient  momentum  to  carry  it  along  the 
track  without  pushing,  and  then  the  employes  would  jump 
on  the  car  and  ride  until  it  slowed  down  again,  and  then 
they  would  get  off  and  push  the  car  along  as  before.  The 
other  employes  testifying  in  the  case,  both  for  the  plain- 
tiff and  the  defendant,  say  that  this  was  being  done  at  the 
time  of  the  accident,  and  that  plaintiff,  while  endeavor- 
ing to  board  the  car,  was  thrown  in  front  of  it.  However, 
the  jury  found  in  favor  of  the  version  of  the  plaintiff  as 
to  how  the  accident  occurred,  and  the  circumstances  under 
which  it  occurred,  and  the  jury^s  findings  are  conclusive 
upon  all  controverted  questions  of  fact.    There  is  no  con- 
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trovcrsy,  however,  as  to  the  fact  that  the  car  was  stand- 
ing on  the  side  track  at  the  time  the  plaintiff  claims  the 
order  was  given  by  the  foreman,  and  there  is  no  evidence 
tending  to  show  that  the  approaching  train  intended  to 
come  in  on  this  side  track,  or  that  the  foreman,  or  any 
other  member  of  the  bridge  gang,  had  any  reason  to  be- 
lieve that  it  would  come  in  on  that  track.  Nor  is  there 
any  evidence  that  it  did  do  so. 

We  think  the  evidence  fails  to  show  that  the  order  given 
by  the  foreman  was  a  *^nish  order,"  or  that  there  was  any 
emergency  which  called  for  the  hastening  of  the  move- 
ments of  the  push  car,  because  the  undisputed  evidence 
shows  that  it  was  standing  on  the  side  track  and  was  out 
of  danger.  There  was  nothing  in  the  order  of  the  fore- 
man that  indicated  that  the  car  was  to  be  moved  in  haste. 
According  to  the  plaintiff's  testimony,  he  simply  said, 
"Come  on,  boys,  let's  get  out  of  here,"  and  motioned  to 
them  to  move  the  car  forward. 

Xor  is  there  any  controversy  as  to  the  fact  that  the 
plaintiff  was  entirely  familiar  with  the  condition  of  the 
track  at  the  point  of  the  accident.  He  knew  that  the 
weeds  and  grass  were  growing  along  the  track  at  that 
point.  He  says  that  he  had  noticed  the  weeds  and  grass 
along  there  for  a  week  or  ten  days  prior  to  the  accident. 

We  are  of  the  opinion,  therefore,  that  if  it  be  conceded 
that  the  defendant  were  guilty  of  negligence  in  permit- 
ting the  grass  and  weeds  to  grow  beside  the  track,  the  plain- 
tiff must  be  held  to  have  assumed  the  risk  incident  to  the 
same,  because  he  was  entirely  familiar  with  the  condition 
that  existed.  He  knew  just  as  much  about  the  probability 
of  the  grass  tripping  him  while  pushing  the  car  rapidly 
over  the  track  as  did  the  defendant.  The  defect  in  the 
track  was  not  only  obvious  and  patent,  but  the  plaintiff 
had  full  knowledge  of  it,  and  the  danger  of  being  tripped 
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by  the  grass  as  he  hurriedly  passed  over  it  was  just  as 
well  known  to  him  as  it  could  have  been  to  anybody. 

It  is  a  well  settled  rule  of  law  in  this  State,  and  all 
other  jurisdictions  that  we  have  any  knowledge  of,  that 
where  the  servant  has  knowledge,  or  means  of  knowledge, 
of  dangerous  defects,  but  continues  in  his  employment, 
he  assumes  the  risk  thereof:  Smith  v.  Dayton  Coal,  Etc., 
Co.,  115  Tenn.,  543 ;  Heald  v.  Wallace,  109  Tenn.,  3461 ; 
Corbett  v.  Smith,  101  Tenn.,  368;  Brewer  v.  Tennes- 
see Coal  Co.,  97  Tenn.,  615;  Brown  v.  Electric  B.  Co., 
101  Tenn.,  252 ;  Ferguson  v.  Phoenix  Cotton  Mills,  106 
Tenn.,  236;  Bailroad  Co.  v.  Edwards,  111  Tenn.,  31. 
.  But  it  is  insisted  that  under  the  Federal  Employers' 
Liability  Act  that  there  can  be  no  assumption  of  risk  by 
the  servant  of  a  danger  growing  out  of  the  negligence  of 
the  employer. 

This  contention,  however,  is  not  well  gi'ounded.  The 
risk  incident  to  a  known  or  obvious  defect  at  the  place, 
appliances,  or  machinery  in  which  or  with  which  the  serv- 
ant is  put  to  work  by  the  master  is  assumed  by  the  servant 
under  the  Federal  Employers  Liability  Act,  except  in 
cases  where  the  negligence  of  the  master  consists  of  the 
violation  of  some  statute  enacted  for  the  safety  of  its 
employes,  which  contributed  to  the  injury  or  death  of 
such  employe :  Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
U.  S.,  503;  Jacobs  v.  Southern  Railway  Co.,  241  TJ.  S., 
231. 

In  this  latter  case  the  negligence  complained  of  was 
that  the  Railway  Company  had  caused  or  permitted  to  be 
within  dangerous  proximity  to  its  tracks  a  pile  of  loose 
cinders,  over  which  plaintiff  stumbled,  fell  and  was  drawn 
under  the  locomotive  (he  being  a  locomotive  fireman) 
while  attempting  to  board  it  while  the  same  was  moving 
along  the  track.     The  Court  held  that  Jacobs  assumed  the 
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risk  incident  to  the  pile  of  cinders,  he  knowing  of  its 
presence  beside  the  track,  but  in  his  testimony  said  that 
he  temporarily  forgot  it  was  there.     The  Court  said : 

"The  language  of  Section  4"  (Federal  Employers'  Lia- 
bility Act)  "demonstrates  its  meaning.  It  provides  that 
in  any  action  brought  by  an  employe  he  ^shall  not  be  held 
to  have  assumed  the  risks  of  his  employment  in  any  case 
where  the  violation  of  said  common  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employes  contributed  to  the 
injury  or  death  of  such  employe.'  It  is  clear,  therefore, 
that  the  assumption  of  risk  as  a  defense  is  abolished  only 
where  the  negligence  of  the  carrier  is  in  violation  of  some 
statute  enacted  for  the  safety  of  employees.  In  other  cases, 
therefore,  it  is  retained.  And  such  is  the  ruling  in  the 
Horton  case,  made  upon  due  consideration  and  analysis  of 
the  statute  and  those  to  which  it  referred.  It  was  said: 
'It  seems  to  us  that  Section  4,  in  eliminating  the  defense 
of  assumption  of  risk  in  the  cases  indicated,  quite  plainly 
evidences  the  legislative  intent  that  in  all  other  cases  such 
assumption  shall  have  its  former  effect  as  a  complete  bar 
to  the  action.'  And  there  was  a  comparison  made  of  Sec- 
tion 4  with  the  other  sections  and  the  relation  and  mean- 
ing of  each  determined  and  the  preservation  by  the  statute 
of  the  distinction  between  assumption  of  risk  and  con- 
tributory negligence,  which  was  pronounced  'simple'  al- 
though 'sometimes  overlooked.^ " 

Without  further  elaboration,  we  are  of  the  opinion  that 
the  plaintiff  assumed  the  risk  incident  to  the  growing  grass 
beside  the  defendant's  track,  and  which  he  claims  was  the 
cause  of  his  injury.  The  judgment  is  reversed  and  plain- 
tiff's suit  is  dismissed. 


STATE  OF  TENNESSEE.  53 


Ramsey  v.  County. 


D.  L.  Ramsey  v.  Gibson  County. 

Writ  of  certiorari  denied  by  the  Supreme  Court. 

PuBUC  Officials  of  County.    Contracts  with.    Invalidity. 

A  party  engaged  by  county  workhouse  commissioners  as  cook 
and  purveyor  for  the  county  hands  cannot  recover  from  the 
county  for  provisions  used  by  him  in  furnishing  meals,  not- 
withstanding the  price  asked  is  reasonable  and  consumption 
of  goods  admitted. 


Fbom  Gibson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Gibson 
County.     Thomas  N.  Habwood^  Judge. 

HiLLSMAN  Taylob  foT  Plaintiff  in  Error. 

Syd  R.  Clabk  for  Defendant  in  Error. 

Mb.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court. 

The  question  involved  upon  this  appeal  is  the  right  of 
a  man  who  was  in  the  service  of  the  workhouse  commis- 
sion and  of  the  superintendent  of  Gibson  County,  and 
whose  duty  it  was  to  make  purchases  of  supplies  could  re- 
cover of  the  county  for  goods  sold  by  himself  to  the  county 
and  used  in  feeding  prisoners.  The  matter  involved  is 
$46.40.  The  Circuit  Judge  denied  recovery  and  plain- 
tiff has  appealed  and  assigned  errors. 
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The  only  facts  which  need  be  mentioned  are  these: 
Gibson  County  has  a  workhouse  system  of  which  the 
Sheriff  is  the  superintendent.  He  had  Ramsey  employed 
as  cook  and  purveyor  during  the  months  of  iVpril  and 
May,  1916.  Ramsey,  while  performing  his  duties,  be- 
came the  owner  of  a  small  store  situated  not  far  from 
where  the  workhouse,  a  portable  structure,  was  stationed 
a1  that  time.  lie  was  not  only  employed  to  cook,  but  was 
authorized  to  make  purchases  of  supplies.  He  furnished 
from  his  store  to  himself  as  cook  and  purchaser  goods  to 
the  amount  above  named.  We  shall  assume  that  they  were 
furnished  at  reasonable  prices  and  were  consumed  by  the 
prisoners  and  that  the  county  became  the  recipient  of 
value  to  that  extent.  It  seems  that  the  superintendent 
thought  the  account  proper,  but  it  was  never  certified  for 
payment  as  prescribed  by  the  Workhouse  Act. 

The  county  resisted  payment  upon  the  two  ground*  that 
the  purchases  were  not  mado  and  the  account  certified  as 
required  by  the  workhouse  law,  and  that  the  sale  was  by 
and  through  an  officer  or  agent  who  was  prohibited  both 
by  statute  and  by  the  common  law  from  making  such  sales 
and  recovering  therefor.  We  are  of  opinion  that  the  Cir- 
cuit Judge  reached  the  proper  results.  That  it  is  not 
material  to  determine  whether  Ramsey  was  such  an  offi- 
cial as  cannot  deal  with  the  county  under  Shannon's  Code, 
Section  1133.  We  think  that  under  no  circumstances  can 
the  Courts  recognize  the  right  of  a  man  occupying  the 
position  of  Ramsey  to  recover  upon  his  contracts.  Sound 
public  policy  forbids  this.  !Nor  is  it  controlling  that  the 
purchases  are  at  reasonable  prices  and  that  the  county  gets 
the  benefit  and  that  the  seller  has  not  taken  advantage  of 
the  situation.  The  rule  forbids  the  giving  of  any  validity 
to  such  contracts  because  of  the  vast  opportunities  open 
for  fraud  and  because  such  contracts  are  in  flat  contradic- 
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tion  of  the  soundest  ethical  and  juridical  principles.  See 
Madison  County  v.  Alexander,  116  Tenn.,  689,  and  cases 
there  cited. 

.Some  maxims  universally  accepted  demonstrate  the  cor- 
rectness of  our  conclusion.  One  is,  Idem  agens  et  patiens 
esse  potest,  the  meaning  of  which  is  that  a  man  cannot 
both  be  agent  and  master,  nor  doer  and  recipient,  nor 
seller  and  buyer,  at  one  and  the  same  time.  This  is  a 
derivative  of  the  old  maxim  that  a  man  cannot  be  a  judge 
in  his  own  cause  or  matters.  And  the  Christian  applica- 
tion is  that  a  man  cannot  serve  both  God  and  mammon. 
The  law  forbids  the  assumption  by  anyone  of  a  position 
where  his  interest  and  his  duty  will  conflict. 

In  the  instant  case  the  self-interest  of  Ramsey  prompted 
him  to  obtain  the  highest  price  for  his  goods.  His  duty 
to  the  county  required  that  he  buy  provisions  at  the  low- 
est price.  It  can  readily  be  seen,  therefore,  that  a  vice 
destructive  of  contracts  thus  made  inhered  in  the  situa- 
tion.    The  judgment  is    affirmed  with  cost. 
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N.,  0.  &  St.  L.  Railway  v.  Mrs.  S.  B.  Buchanan. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1916. 

1.  Casbieb  and  Passenger.    Passenger  alighting.    Movement  of 

train.     Unusual  jolt. 

The  general  rule  is  that  a  passenger  injured  by  a  jolt  or  move- 
ment of  a  train  must  show  that  it  was  an  unusual  one. 
An  exception  is  where  the  train  has  come  to  a  full  stop  at 
the  station  and  the  passenger  is  alighting  at  the  request  of 
the  carrier.  In  such  case  it  is  the  duty  of  the  carrier  to 
refrain  from  moving  the  train  without  notice  or  warning. 

2.  Same.    Unusual  movement.     Question  of  fact. 

Whether  the  movement  of  a  train  was  unnecessary  or  unusual 
is  a  question  of  fact  for  the  jury  and  not  to  be  concluded 
by  opinions  of  witnesses. 

3.  Practice.    Plaintiff  not  precluded  from  reliance  on  testimony 

of  other  witnesses  not  in  harmony  with  his  own, 

A  plaintiff  testifying  in  his  own  behalf  is  not  denied  the  right 
to  have  the  evidence  of  his  witnesses  considered  simply  be- 
cause that  evidence  may  be  in  apparent  conflict  with  his  own. 

4.  Same.    Remarks  of  court  upon  rejecting  evidence, 

A  trial  judge  may  state  in  the  presence  of  the  jury  his  reason 
for  declining  to  admit  a  certain  line  of  testimony. 

5.  Same.     Supplying  l>ooks  to  an  expert. 

And  the  trial  Judge  may  supply  a  professional  witness  with 
a  dictionary  to  enable  the  latter  to  make  a  technical  state- 
ment plain. 

6.  Same.   Withdrawing  incompetent  evidence.  Presumption  as  to. 

It  will  be  presumed  that  emphatic  instructions  by  the  court 
to  disregard  incompetent  evidence  admitted  were  obeyed  by 
the  jury  when  there  is  nothing  in  the  evidence  or  the  con- 
duct of  counsel  offering  it  indicating  any  sinister  purpose 
in  proffering  the  testimony  and  when  it  is  reasonably  clear 
that  the  jury  did  not  consider  the  evidence. 
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7.  Same.     Charge  of  the  court:    criticizing  single  paragraphs. 

Must  he  considered  as  a  whole. 

The  charge  of  the  court  must  always  he  considered  as  a  whole. 
Repetitions  are  to  be  discouraged;  and  the  court  is  un- 
der no  obligation  to  restate  the  entire  case  in  each  instruc- 
tion. 

8.  Etidencb.    Confirmatory  statements.    Declarations  of  employe. 

Statements  of  a  wrong-doing  servant  made  to  his  employer  a 
day  or  so  after  the  accident  are  not  competent  as  corrobora- 
tive evidence. 


From  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County.    Thomas  E.  Matthews^  Judge. 

Frank  Slemmons  and  Cornelius  Hall  for  Plaintiff 
in  Error. 

Parks  &  Bell  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  was  an  action  by  Mrs.  Buchanan  to  recover  dam- 
ages of  the  railway  company  for  injuries  claimed  to  have 
been  sustained  by  her  while  a  passenger.  The  jury  trying 
the  issues  returned  a  verdict  of  $5,500.00  in  her  favor. 
The  Circuit  Judge  declined  to  disturb  it  on  motion  for 
new  trial,  and  pronounced  judgment,  to  reverse  which 
this  appeal  is  prosecuted  by  the  company.  We  shall  dis- 
pose of  the  eight  assignments  of  error  made  in  the  order 
in  which  they  appear  on  the  brief. 

The  first  assignment  is  that  there  is  no  evidence  to  sus- 
tain the  verdict.     Plaintiff  below  inserted  three  counts 
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in  her  declaration,  in  one  of  which  she  averred  that  she 
was  a  passenger  with  Tullahoma  as  her  destination  and 
that  when  the  point  was  reached  the  train  came  to  a  full 
stop  and  that  she  arose  and  started  to  the  door  preparatory 
to  alighting,  when  the  employes  gave  the  train  a  sudden 
lurch  or  jerk,  throwing  her  to  the  floor  and  severely  in- 
juring her;  in  the  other  counts  she  alleged  that  as  the 
train  approached  the  station  it  began  to  slow  down,  and 
that  she  arose  at  the  bidding  of  the  servants  and  was  ap- 
proaching the  door  to  alight,  when  there  was  a  suddi  n 
or  unusual  jerk,  or  jar,  causing  her  to  fall. 

The  case  made  by  her  in  her  testimony  was  the  one 
which  she  set  out  in  her  first  count.  That  is  to  say,  her 
testimony  was  in  substance  that  she  remained  in  her  seat 
imtil  the  train  came  to  a  full  stop  at  Tullahoma,  that  she 
got  up  and  was  walking  toward  the  door  or  was  near  the 
door  in  the  act  of  passing  to  the  platform  of  the  car  when 
there  was  a  sudden  jerk,  jar  or  movement  of  the  train 
which  caused  her  to  fall  back  and  receive  her  injury.  It 
is  well  also  to  note  that  that  coimt  of  hers  which  em- 
bodied this  phase  of  liability  was  repeated  by  the  judge 
to  the  jury  in  his  instructions.  It  is  also  to  be  observed 
that  the  theory  insisted  upon  by  learned  counsel  for  Mrs. 
Buchanan  in  the  trial  Court  and  in  this  Court  was  that 
of  a  passenger  who,  at  the  invitation  of  the  carrier  and 
also  pursuant  to  her  duty,  arose  after  the  train  had  reached 
its  destination  and  had  come  to  a  full  stop  and  was  in  the 
act  of  alighting  when,  by  sudden  or  unexpected  movements 
of  the  train  which  should  have  remained  still,  she  was 
precipitated  to  the  ground. 

It  is  urged  by  able  counsel  for  the  railway  company  that 
thcro  can  be  no  recovery  in  this  case  or  in  any  case  where 
the  passenger  is  injured  as  the  consequence  of  ordinary, 
usual  or  inseparable  jolts  of  a  passenger  train,  and  that 
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in  the  absence  of  an  unusual  and  n^ligent  movement  of 
the  train,  there  can  be  no  recovery.  This  seems  to  be  the 
rale  in  general:  Railroad  v.  Brooks^  125  Tenn.,  260; 
McOann  v.  Railway,  18  L.  K  A.  (N.  S.),  and  note,  and 
also  Railway  v.  Stone,  opinion  by  Justice  Moore  of  this 
Court  in  1912;  see,  also,  4  R.  C.  L.,  p.  1210.  But  it 
must  be  remembered  that  cases  of  this  line  commonly 
have  reference  to  injuries  received  while  the  train  is  be- 
tween stations  or  while  it  has  approached  stations  and  is 
in  the  act  of  coming  to  a  full  stop.  It  is  universally  held 
that  in  such  case  the  jolt  must  be  unusual  and  the  result 
of  negligence.  This  seems  to  have  been  the  conception  of 
the  learned  trial  judge  in  the  case  at  bar,  for  he  distinctly 
told  the  jury  that  there  could  be  no  recovery  unless  the 
jar  was  imusual  and  was  caused  by  negligence.  The  jury 
was  so  instructed  more  than  once. 

If  we  treat  the  case  as  dependent  entirely  upon  the 
above  theory,  it  must  be  observed  that  the  evidence  to 
sustain  it  is  almost  negligible.  But  at  the  same  time  its 
absence  is  not  so  clear  as  to  warrant  the  assertion  that  there 
is  no  material  testimony  tending  to  show  n^ligence.  The 
evidence  of  Mrs.  Whittaker,  a  passenger  alighting  with 
Mrs.  Buchanan,  is  to  the  effect  that  some  sort  of  move- 
ment of  the  train  threw  the  latter  to  the  floor  while  she 
was  walking  toward  the  door.  It  is  true  that  she  did  not 
think  it  an  unusual  movement.  Yet  it  cannot  be  denied 
that  this  was  a  question  for  the  jury.  The  throwing  of 
a  passenger  down  was  certainly  an  imusual  incident,  and 
when  this  is  considered  in  connection  with  the  testimony 
of  Mrs.  Buchanan  as  to  the  care  she  was  exerting  and  her 
inability  to  maintain  her  equilibrium  because  of  the  jar, 
we  are  unable  to  say  that  the  jury  were  without  material 
basis  for  their  verdict.  We  repeat  that  the  preponderance 
of  evidence  is  against  the  verdict ;  but  it  is  so  firmly  fixed 
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in  this  State  that  the  Appellate  Courts  will  not  disturb 
such  a  verdict  that  it  would  be  folly  for  an  intermediate 
Court  undertaking  a  criticism.  It  is  true  this  is  a  judge- 
made  rule  and  could  well  be  receded  from;  and  it  should 
be  in  many  cases  relaxed.  But  its  modification  rests  with 
the  highest  tribimal  of  the  State. 

But  as  before  observed,  Mrs.  Buchanan  had  the  right  to 
go  to  the  jury  upon  mere  proof  that  after  the  train  came 
to  a  full  stop  and  she  was  in  the  act  of  alighting,  the  serv- 
ants caused  the  coach  to  move  unexpectedly  in  such  way 
as  to  throw  her  off  her  balance.  There  is  a  well  defined 
distinction  between  cases  of  passengers  approaching  the 
door  of  a  coach  after  the  train  has  reached  a  standstill, 
and  those  where  the  passengers  are  preparing  to  alight 
before  the  train  has  come  to  a  stop.  In  the  former  case, 
there  seems  to  be  an  obligation  to  keep  the  train  still  until 
the  passengers  shall  have  alighted:  4  R.  C.  L.,  p.  1245, 
and  cases  there  cited.  It  seems  that  under  these  authori- 
ties any  movement  after  the  train  has  come  to  a  stop 
which  throws  the  passenger  down  is  a  negligent  act.  And 
this  is  logical  in  view  of  the  well  understood  duty  of  the 
passenger  to  get  out  of  the  coach  after  the  train  has  ar- 
rived at  the  town  of  his  destination,  and  in  the  further 
view  that  the  carrier's  servants  must  be  at  the  discharging 
point  to  give  assistance  and  direction  to  passengers.  In 
such  case  it  is  not  illogical  to  hold  that  the  carrier  is  un- 
der obligation  to  keep  the  train  still  while  the  passenger 
is  complying  with  the  implied  direction  to  get  off.  See 
as  bearing  upon  this  point  some  observations  in  the  case 
of  Railroad  v.  Smith,  110  Tenn.,  197.  It  must  not  be 
overlooked  that  the  testimony  in  the  instant  case  tends 
to  show  that  the  employes  knew  that  Mrs.  Buchanan  was 
in  the  act  of  alighting  or  approaching  the  door  for  that 
purpose.     We  overrule  the  first  assignment  of  error. 
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In  the  second  assignment  of  error  it  is  stated  that  the 
verdict  is  so  excessive  as  to  indicate  passion,  prejudice  or 
caprice.  We  are  of  opinion  that  this  assignment  is  well 
made  and  that  it  will  have  to  be  sustained  and  made  the 
ground  of  reversal  unless  suggestion  of  remittitur  here- 
after referred  to  be  accepted.  We  need  not  elaborate  on 
this  further  than  to  say  that  the  verdict  strikes  us  as  en- 
tirely too  large  in  view  of  Mrs.  Buchanan's  age,  previous 
weakened  and  nervous  condition  and  subsequent  intermit- 
tent and  not  total  disability. 

The  basis  of  the  third  assignment  was  the  action  of  the 
Court  in  permitting  Mrs.  Buchanan  to  prove  that  she  had 
several  minor  children  and  that  she  had  to  labor  indus- 
triously because  of  this.  We  are  constrained  to  overrule 
this  assignment  for  a  number  of  reasons.  Our  first  ob- 
servation is  that  the  assignment  is  faulty  in  that  reference 
is  made  to  the  motion  for  a  new  trial  as  the  source  from 
which  its  grounds  were  taken.  The  recitals  of  a  motion 
for  a  new  trial  are  not  evidence  nor  verification  of  the 
things  contained  therein.  Again,  the  statements  of  such 
motions  must  be  predicated  on  something  occurring  ante- 
cedently. Hence,  there  should  be  in  the  assignment  and 
brief  direct  reference  to  the  transcript  of  the  main  case. 
However  that  may  be,  upon  turning  to  the  transcript  we 
find  that  the  testimony  urged  as  incompetent  was  with- 
drawn by  the  Circuit  Judge.  Ordinarily  this  would  have 
concluded  the  matter. 

But  it  is  urged  as  usual  that  the  jury  were  inoculated 
with  the  poison,  were  prejudiced  in  favor  of  the  lady,  and 
that  subsequent  instructions  were  futile.  Many  cases  hav- 
ing direct  bearing  on  the  consequences  of  the  wrongful 
admission  of  testimony  subsequently  verbally  or  formally 
withdrawn  are  cited.  Some  of  them  are  well  decided.  But 
an  examination  will  reveal  the  fact  that  there  was  some- 
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thing  vicious  or  sinister  surrounding  the  introduction  of 
the  testimony,  or  a  persistent  repetition  after  the  Court 
had  held  the  evidence  incompetent.  It  can  be  said  of 
the  case  at  bar  that  counsel  immediately  refrained  when 
the  Court  intimated  that  he  thought  the  evidence  incom- 
petent. It  may  also  be  remarked  that  the  question  was 
naturally  prompted  by  the  line  of  inquiry,  perfectly  legiti- 
mate, as  to  Mrs.  Buchanan's  earning  capacity.  The  fact 
that  she  had  helpless  children  was  not  pertinent,  and  the 
Court  properly  excluded  it.  But  we  are  going  to  act  upon 
the  assumption  that  the  jury  obeyed  his  instructions  or 
that  if  they  did  not,  the  error  can  be  cured  by  remittitur. 

The  fourth  assignment  of  error  is  in  substance  as  fol- 
lows: Because  the  Court  erred  in  refusing  to  admit  the 
statement  of  Joe  Beene,  witness  for  defendant,  made  four 
days  after  the  accident.  This  is  not  a  good  assignment. 
Such  assignment  must  be  complete  upon  its  face  and  must 
not  suggest  the  necessity  of  going  to  the  transcript  to  find 
out  what  evidence  was  excluded:  Nance  v.  Smith,  110 
Tenn.,  349. 

The  substance  of  the  fifth  assignment  is  that  the  Court 
was  in  error  in  making  some  observations  during  the  ex- 
amination of  witness  Beene  to  the  effect  that  a  statement 
made  by  Beene  four  days  after  the  accident  was  self-serv- 
ing, and  was  after  the  controversy  and  while  litigation  was 
in  contemplation,  and  that  statements  taken  by  corpora- 
tions of  their  servants  were  undoubtedly  taken  in  contem- 
plation of  a  lawsuit  and  that  there  was  just  as  miich  mo- 
tive to  make  a  false  statement  at  that  time  as  at  the  trial. 

This  remark  was  called  forth  by  the  earnest  effort  of 
counsel  to  have  admitted  a  statement  made  by  Beene  four 
days  after  the  accident  as  to  how  he  had  slowed  down  his 
train  at  Tullahoma.  We  do  not  wish  to  be  understood 
as  commending  the  language  of  the  judge,  nor  as  treat- 
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ing  such  statements  in  all  cases  as  harmless.  They  should 
not  be  made  in  the  presence  of  the  jury.  But  there  are 
sometimes  extenuating  circumstances  or  reasons  which 
lessen  the  enormity  of  the  conduct  of  the  trial  judge.  We 
are  of  opinion  that  such  evidence  was  not  competent,  and 
that  the  Court  might  state  his  reasons  for  so  holding;  and 
we  can  see  that  the  judge  here  was  giving  his  reason  for 
treating  the  testimony  as  inadmissible.  The  Court  could 
have  used  more  diplomatic  language  and  should  have  re- 
frained from  any  intimation  that  either  the  witness  or 
counsel  was  willing  to  perpetrate  a  fraud.  At  the  same 
time  we  feel  constrained  to  the  view  that  it  will  not  do 
to  make  this  remark  of  the  judge  the  basis  of  a  reversible 
error,  especially  as  there  was  no  exception  by  counsel  at 
the  time  and  no  effort  made  to  have  its  effect  neutralized. 
It  is  true  that  objections  to  the  remarks  of  the  judge  are 
not  always  a  prerequisite  to  a  reversal  if  harm  vitally 
affecting  the  merits  can  fairly  be  attributed  to  the  state- 
ments made  by  him.  But  it  is  always  significant  that  no 
objection  was  interposed. 

It  will  be  noted  that  we  have  not  elaborated  on  our 
statement  that  the  evidence  tendered  was  incompetent.  We 
have  immediately  above  ruled  that  the  proffered  testimony 
is  not  before  us  by  proper  assignment,  and  this  would  ex- 
cuse us  from  elaborate  treatment.  We  shall  nevertheless 
observe  that  under  the  rule  laid  down  in  Spurlock  v. 
Brown,  91  Tenn.,  241,  prior  statements  of  a  witness  in 
accord  with  his  evidence  on  the  trial  cannot  be  proven 
except  in  those  cases  where  it  is  clear  that  no  motive  for 
misrep;*esentation  was  present.  In  addition,  we  are  per- 
suaded that  it  would  be  dangerous  to  countenance  the 
practice  of  a  party  offering  as  confirmatory  of  his  witness 
a  statement  made  by  him  at  the  first  interview.  It  might 
be  naturally  assumed  that  the  desire  of  the  witness  to  jus- 
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tify  himself  would  bias  his  testimony  to  some  extent,  not- 
withstanding his  integrity. 

The  predicate  of  the  sixth  assignment  of  error  was  this : 
Dr.  Glenn,  a  witness  for  the  defendant  below,  was  on  the 
stand,  undertaking  to  explain  or  describe  the  bone  at  the 
end  of  the  spinal  column  known  as  the  coccyx.  It  seems 
that  he  was  unable  to  make  himself  clear.  At  this  junc- 
ture the  Circuit  Judge  handed  him  Gray's  Anatomy  with 
the  suggestion  that  it  might  possibly  aid  him.  We  see 
nothing  prejudicial  in  this.  It  is  argued  that  it  was  an 
indication  of  the  leaning  of  the  Court  toward  the  side 
of  the  plaintiff  below ;  it  is  also  stated  that  it  was  an  un- 
usual occurrence,  in  that  Gray's  Anatomy  was  not  a  law 
book  nor  customarily  found  in  a  court  room.  The  mem- 
bers of  this  Court  know  that  the  volimie  mentioned  is  a 
well-known  treatise,  and  one  of  immense  value  to  the  lay- 
men in  ascertaining  the  human  makeup.  Nor  is  there 
anything  reprehensible  in  allowing  a  non-professional  to 
resort  to  it  for  the  purpose  of  making  vivid  an  intricate 
part  of  the  body.     We  overrule  this  assignment. 

In  the  seventh  assignment  it  is  specified  as  error  that 
the  Court  charged  in  substance  that  the  plea  put  the  bur- 
den of  proof  upon  the  plaintiff  to  prove  at  least  one  of 
her  three  counts  substantially  as  made,  and  that  she  was 
not  bound  to  prove  it  beyond  a  reasonable  doubt,  but  that 
she  might  do  so  by  slight  preponderance;  and,  further, 
that  if  after  they  considered  all  the  evidence  they  found 
the  greater  weight  on  the  side  of  plaintiff's  case  as  al- 
leged in  any  one  or  more  of  her  three  counts,  then  the  ver- 
dict should  be  for  the  plaintiff.  Otherwise  not.  We  shall 
notice  only  the  criticisms  urged.  In  the  first  place  it  is 
said  that  the  instruction  ignored  entirely  the  element  of 
n^ligence.  There  is  nothing  in  this.  The  Court  several 
times  stated  that  it  must  be  shown  that  the  carrier  was 
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guilty  of  n^ligence  before  a  recovery  could  be  had.  It 
is  next  said  that  the  Court  had  failed  to  tell  the  jury  what 
was  in  the  second  and  third  counts  and  that  he  had  there- 
by omitted  the  duty  of  stating  and  explaining  the  issues 
to  the  jury,  and  that  a  recovery  was  had  upon  an  issue 
not  submitted.  This  part  of  the  charge  is  not  as  consists 
ent  as  it  should  be,  but  we  do  not  believe  that  harm  re- 
sulted to  the  defendant  below.  As  a  matter  of  fact,  the 
testimony  of  plaintiff  corresponded  more  closely  with  the 
first  count  than  to  the  others;  but  this  did  not  preclude 
plaintiff  from  going  to  the  jury  upon  the  evidence  which 
might  be  found  in  the  testimony  of  the  other  witnesses 
supporting  her  other  counts.  The  averments  of  the  first 
count  and  subsequent  instructions  clarified  the  issue 
enough  to  enable  the  jury  to  comprehend  all  the  points. 
We  overrule  this  assignment.  Charges  must  be  considered 
as  a  whole. 

In  the  eighth  assignment  it  is  insisted  that  the  Court 
was  in  error  in  using  the  following  language:  "And  on 
the  whole  case  as  shown  by  a  preponderance  of  all  the  evi- 
dence, you  should  award  plaintiff  such  a  sum  of  money  as 
would  be  a  fair,  reasonable  and  just  compensation  for  her 
injuries."  One  criticism  is  that  the  language  is  suggestive 
of  predilection  of  the  Court  for  the  side  of  plaintiff,  and 
that  it  is  a  virtual  direction  to  return  a  verdict  for  her. 
There  would  be  something  in  this  if  it  stood  alone,  but 
it  will  not  bear  such  construction  when  considered  in  con- 
nection with  that  which  had  preceded  and  that  which  fol- 
lows, which  must  always  be  done.  Again,  it  is  said  that 
the  Court  gave  undue  emphasis  to  the  measure  of  dam- 
ages and  thus  impressed  the  jury  that  they  must  make  a 
liberal  award.  The  Court  did  use  more  expletives  than 
necessary,  but  we  are  unable  to  say  that  this  had  anything 
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to  do  with  the  result.     Moreover,  our  suggestion  of  re- 
mittitur will  take  away  any  possible  harm. 

It  results  from  the  foregoing  that  we  are  going  to  over- 
rule all  the  assignments  of  error  excepting  the  second, 
which  deals  with  the  amount  of  the  verdict. 


Nat  Huckaby  v.  Elsie  Winchesteb. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

SiJiNDEB.     Spoken  words  charging  that  plaintiff  was  a  herma- 
phrodite not  action  per  se.    Special  damages  necessary. 

Spoken  words  charging  that  the  plaintiff  was  a  hermaphrodite 
are  not  actionable  per  se;  and  before  the  plaintiff  can  main- 
tain an  action  for  language  so  uttered  she  must  allege  and 
prove  special  damages. 


From  Maury  County. 


Appeal  in  error  from  the    Circuit    Court    of   Maury 
County.    W.  B.  Tubnbb^  Judge. 

J.  H.  Dinning  and  W.  H.  Hopkins  for  Plaintiff  in 
Error. 

H.  P.  FiauERS  for  Defendant  in  Error. 

Mb,  Justice  Hall  delivered  the  opinion  of  the  Court. 
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This  is  an  action  of  damages  brought  by  the  defend- 
ant in  error  against  the  plaintiff  in  error,  Nat  Huckaby, 
in  the  Circuit  Court  of  Maury  County,  to  recover  for  oral 
slander. 

There  was  a  trial  before  the  Court  and  a  jury,  which 
resulted  in  a  verdict  and  judgment  of  $1,250.00  in  favor 
of  the  plaintiff  below,  from  which  the  plaintiff  in  error 
appealed  to  this  Court,  after  his  motion  for  a  new  trial 
had  been  overruled,  and  errors  have  been  assigned. 

The  alleged  slanderous  words,  while  differently  laid 
in  the  several  counts  of  the  declaration,  are,  in  substance, 
that  the  plaintiff  in  error  stated  to  divers  persons,  within 
six  months  next  before  the  commencement  of  the  present 
suit,  that  defendant  in  error  was  a  "morphodite,"  mean- 
ing thereby  that  she  was  an  hermaphrodite  or  bi-sexual 
person,  which  imputation  was  falsely  and  maliciously 
made,  and  on  account  of  which  defendant  in  error  was 
greatly  damaged. 

A  demurrer  was  interposed  to  the  several  counts  of  said 
declaration  by  the  plaintiff  in  error,  setting  up  the  defense 
that  the  alleged  slander  was  not  actionable  per  se,  and  as 
no  special  damage  was  averred,  defendant  in  error  could 
not  maintain  her  suit.  The  demurrer  was  overruled.  To 
the  action  of  the  Court  in  overruling  his  demurrer  plain- 
tiff in  error  excepted.  He,  thereupon,  filed  pleas  to  the 
declaration,  setting  up  the  defense: 

First,  That  the  alleged  words  were  spoken  under  such 
circumstances  tod  upon  such  an  occasion  as  rendered  them 
privil^d.  It  is  not  necessary  to  set  out  this  plea  in  de- 
tail.    And,  second,  The  general  issue,  or  not  guilty. 

The  first  error  assigned,  and  the  one  which  we  think  is 
determinative  of  the  case,  is,  that  the  Court  erred  in  not 
sustaining  plaintiff  in  error^s  demurrer  to  the  declaration, 
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the  same  being  seasonably  filed,  and  in  not  dismissing 
plaintiff  in  error's  suit. 

The  question  presented  for  determination  is  whether 
the  alleged  slanderous  words  averred  in  the  declaration  are 
actionable  per  se,  iNo  special  damage  is  averred,  and  be- 
fore defendant  in  error  can  maintain  her  action  the  words 
alleged  to  have  been  spoken  must  be  actionable  per  se: 
Cheatham  v.  Patterson,  125  Tenn.,  437  ;  Rogers  v.  Rogers, 
11  Heis.,  757;  Smith  v.  Smith,  2  Sneed,  473;  Cohen  v. 
Pinson,  1  Iliggins,  93 ;  Newell  on  Slander  and  Libel 
(1914  Ed.),  pp.  40-41,  Section  53. 

Until  the  case  of  Smith  v.  Smith,  2  Sneed,  473,  the 
rule  in  this  State  was  that  the  common  law  gave  no  action 
for  defamatory  words  not  producing  special  damage,  and 
confined  the  action  of  slander  to  words  imputing  positive 
crime:  Williams  v.  Kams,  4  Humph.,  10.  In  that  case 
the  rule  was  extended  to  include  cases  where  the  charge 
"imputes  an  offense,  whether  a  crime  or  misdemanor,  in- 
volving moral  turpitude,  and  for  which  an  indictment  or 
presentment  will  lie,  then  the  words  that  impute  it  are  in 
themselves  actionable."  The  Court  quoted  with  approval 
from  Chief  Justice  De  Grey  in  Onslow  v.  Home,  3  Wils., 
177,  as  follows: 

"The  rule  is  that  the  words  must  contain  an  express 
imputation  of  some  crime  liable  to  punishment,  some  cap- 
ital offense,  or  other  infamous  crime  or  misdemeanor,  and 
the  charge  upon  the  person  spoken  of  must  be  precise." 

The  rule  has  been  thoroughly  established  in  this  State, 
and  in  practically  every  other  jurisdiction  of  the  United 
States,  that  the  alleged  defamatory  words  must  contain  an 
express  imputation  of  some  crime,  some  felony,  or  misde- 
meanor, involving  moral  turpitude,  before  they  will  be 
actionable  per  se;  that  is,  without  special  damage  being 
averred  and  proven. 
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**Moral  turpitude  is  defined  as  an  act  of  baseness,  vile- 
ness,  or  depravity  in  the  private  and  social  duties  which 
a  man  owes  to  his  fellow  man,  or  to  society  in  general, 
contrary  to  the  accepted  and  customary  rule  of  right  and 
duty  between  man  and  man."  Words  and  Phrases,  Vol.  5, 
4508,  and  the  cases  there  cited. 

There  is  only  one  exception  in  this  State  to  this  rule 
of  the  common  law,  and  that  exception  exists  only  by 
virtue  of  positive  statute,  and  applies  to  the  charge  of 
adultery  or  fornication.  Ch.  6  of  Public  Acts  of  1806, 
Shannon's  Code,  Section  5155. 

The  case  of  Malone  v.  Stewart,  15  Ohio,  319,  is  the 
only  case  cited  by  counsel  to  sustain  the  contention  of  de- 
fendant in  error  that  the  alleged  words  are  actionable  per 
se.  In  that  case  it  was  held  that  to  charge  a  female  orally 
with  being  an  hermaphrodite  is  actionable  without  alleg- 
ing special  damages. 

The  rule  announced  in  that  case  seems  to  be  contrary 
to  that  announced  in  the  other  jurisdictions  of  the  United 
States.  It  is  certainly  contrary  to  the  rule  repeatedly  an- 
nounced by  our  own  Supreme  Court. 

In  the  case  of  Alfele  v.  Wright,  reported  in  93  Am. 
Dec.,  616,  rendered  by  the  Supreme  Court  of  Ohio  at  its 
December  term,  1867,  the  holding  in  the  case  of  Malone 
V.  Stewart  is  characterized  as  an  "innovation"  upon  the 
common  law  rule.     In  that  case  the  Court  said: 

"The  only  innovation  upon  this  common  law  rule  which 
has  been  hitherto  made  in  this  State  is  regarding  slander 
of  the  female.  Words  charging  a  woman  with  want  of 
chastity,  or  which  have  a  tendency  to  wound  her  feelings, 
bring  her  into  contempt,  and  prevent  her  from  occupying 
such  position  in  society  as  is  her  right  as  a  woman,  are 
actionable  in  themselves.     But  this  exception  has  never 
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been  extended  to  the  other  sex  where  the  words  were  of  a 
similar  character,  and  we  feel  neither  disposed  nor  author- 
ized to  extend  the  innovation." 

In  the  case  of  Abrams  v.  Foshee,  3  Iowa,  274,  66  Am. 
Dec,  77,  in  speaking  of  the  case  of  Malone  v.  Stewart, 
supra,  the  Supreme  Court  has  the  following  to  say : 

*The  case  of  Malone  v.  Stewart,  15  Ohio,  319  (45  Am. 
Dec,  577),  we  do  not  believe  to  be  law.  It  has  not  been 
followed,  as  far  as  we  have  been  able  to  examine,  by  any 
other  Court ;  but,  on  the  contrary,  its  correctness  has  been 
denied  or  questioned,  and,  we  think,  with  propriety.  1 
Am.  Leading  Cases,  116." 

In  Cobum  v.  Harwood,  12  Am.  Dec,  45,  the  Supreme 
Court  of  Alabama,  in  discussing  the  rule  annoimced  in  the 
case  of  Malone  v.  Stewart,  said: 

'^And  on  similar  grounds  it  was  held  in  Malone  v. 
Stewart,  15  Ohio,  319,  that  it  was  actionable  per  se  to 
charge  a  woman  with  being  a  hermaphrodite.  The  Court 
said,  ^We  hold  it  a  soimd  principle  of  law  that  words 
spoken  of  a  female  which  have  a  tendency  to  wound  her 
feelings,  bring  her  into  contempt,  and  prevent  her  from 
occupying  such  position  in  society  as  is  her  right  as  a 
woman,  are  actionable  in  themselves.'  This  extraordinary 
doctrine  has  not  been  extended  to  anv  other  class  of  cases 
within  that  State.  It  hardly  needs  to  be  stated,  that,  ex- 
cept where  it  is  otherwise  provided  by  statute,  or  where 
the  punishment  of  fornication  and  adultery  is  such  as  to 
bring  them  within  the  rule  of  Brooker  v.  Coffin,  charges 
of  those  offenses  are  not  deemed  actionable  per  se," 

Though  we  may  feel  ever  so  much  that  the  false  charge 
by  the  plaintiff  in  error  concerning  the  defendant  in  error 
was  both  malicious  and  outrageous,  we  do  not  feel  war- 
ranted, or  even  that  we  have  authority,  to  extend  the  rule 
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which  has  been  repeatedly  announced  by  our  Supreme 
Court  that  slanderous  words  orally  uttered,  to  be  action- 
able, must  impute  some  offense,  either  a  crime  or  misde- 
meanor, involving  moral  turpitude,  and  for  which  an  in- 
dictment or  presentment  will  lie. 

It  results  that  we  are  of  the  opinion  that  the  plaintiff 
in  error's  demurrer  should  have  been  sustained.  The  judg- 
ment of  the  Court  below  will  therefore,  be  reversed,  and 
defendant  in  error's  suit  will  be  dismissed  with  costs. 


LeWISBUBO  &  NOETHEBN  Ry.   Co.  V.   S.  M.  MiNTON. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1916. 

1.  Joint  Tobt  Feasors.    Joint  verdict  imthout  evidence  ahotoing 

cooperation. 

Where  several  parties  are  jointly  sued  for  inflicting  damages 
and  no  evidence  is  adduced  showing  codperation,  but  much 
testimony  showing  separate  action  in  producing  a  result,  a 
Joint  verdict  will  have  to  be  set  aside  for  lack  of  evidence 
to  support. 

2.  Same.    Burden  of  proof  08  to  joint  tort  feasors. 

VHiere  several  defendants  to  an  action  of  tort  urge  that  there 
was  no  cooperation  or  concurrent  action  the  burden  is  on 
the  plaintiff  to  show  this  concert  of  action  before  a  Joint 
verdict  can  be  rendered. 

3.  Qamages  tq  Realty.    Cost  of  restoration. 

It  i^  always  com|it^tent  for  the  owner  of  realty  suing  a  tres- 
passer for  damages  inflicted  to  show  the  reasonable  cost  of 
rwrtQcatlon  as  a  part  of  his  recovery. 
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4.   Evidence.    Opinion  of  witness  as  to  catise. 

It  is  improper  to  allow  a  witness  to  express  the  opinion  that 
certain  blasting  which  is  the  basis  of  an  action  caused  the 
falling  of  plaster  in  the  house  of  the  plaintiff. 

6.   Same.    Evidence  as  to  other  occurrences.     Collateral  issues. 

It  is  incompetent  in  an  action  of  damages  for  injuries  Inflicted 
by  blasting  to  prove  the  results  of  other  blasts  at  other 
times  and  their  efTects  upon  other  property. 


Feom  Davidson  County. 


Appealed  in  error  from  the  First  Circuit  Court  of  Da- 
vidson County.     Tiios.  E.  Matthews^  Judge. 

P.  M.  EsTEs  for  Plaintiffs  in  Error. 

M.  T.  Bryan  for  Defendant  in  Error. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

This  action  was  instituted  before  a  justice  of  the  peace 
by  defendant  in  error  against  the  Lewisburg  &  Northern 
Railroad  Co.,  Walton-McDowell  Co.,  Walton  Co.,  or  Wal- 
ton &  Co.,  and  the  N.,  C.  &  St.  L.  Railway  Company  to 
answer  the  complaint  of  R.  E.  Minton  in  a  plea  of  debt 
due  by  damages  to  his  home  and  residence  done  by  blast- 
ing in  excavating  and  constructing  the  Lewisburg  &  North- 
ern Railroad  and  a  portion  or  branch  of  the  N.,  C.  &  St. 
L.  railroad,  which  damages  consists  mainly  of  breaking 
and  shattering  the  plaster  and  wall  paper  of  said  house 
and  of  injuries  to  the  doors  and  windows  thereof,  all  of 
a  temporary  nature,  under  $500.00.  The  case  was  heard 
by  the  trial  judge  and  a  jury,  when  a  verdict  was  re- 
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turned  by  the  jury  in  this  language:  "The  jury  on  their 
oaths  do  say  they  find  the  matters  in  controversy  in  favor 
of  the  plaintiff  and  assess  the  damages  at  $500.00."  The 
verdict  does  not  say  whether  it  is  against  all  of  the  de- 
fendants or  some  of  the  defendants,  or  only  one  of  the  de- 
fendants. There  is  no  verdict  against  any  defendants, 
but  the  matters  in  controversy  are  found  in  favor  of  the 
plaintiff  and  his  damages  are  assessed  at  the  amount 
stated.  Thereupon  a  judgment  was  rendered  in  favor  of 
plaintiff  against  the  four  defendants  named  supra  for 
the  sum  of  $500.00.  These  four  defendants  moved  for  a 
new  trial,  which  was  overruled,  and  they  have  appealed 
to  this  Court  and  assigned  errors. 

In  view  of  one  question  raised  on  this  appeal  the  ver- 
dict of  the  jury  becomes  somewhat  important,  in  that  it 
fails  to  state  against  what  defendants  it  was  returned. 
The  first  assignment  filed  by  appellants  is  that  there  is  no 
evidence  to  sustain  the  judgment  of  the  Court,  and  this 
assignment  is  based  on  the  ground  that  there  is  no  evi- 
dence to  show  that  these  four  defendants  were  joint  tort 
feasors,  or  that  they  acted  in  concert  in  producing  the  in- 
jury for  which  this  suit  is  brought.  We  have  carefully 
examined  this  small  record,  and  in  fact  the  writer  of  this 
opinion  has  read  it  more  than  one  time,  in  order  to  find, 
if  possible,  any  evidence  that  warrants  a  joint  verdict  and 
judgment  against  these  four  defendants.  If  our  investi- 
gations were  confined  alone  to  the  proof  of  plaintiff  below 
it  would  be  impossible  to  find  any  evidence  that  convicted 
either  of  these  defendants  of  doing  plaintiff's  house  any 
injury,  in  any  way  or  at  any  time.  Plaintiff  testified  in 
his  own  behalf,  and  all  he  says  in  regard  to  who  committed 
the  injury  to  his  house  is  that,  "In  the  spring  or  summer 
of  1913  a  deep  cut  was  made  for  the  railroad  through  Flat 
Bock.     The  cut  was  thirty-five  or  forty  feet  deep,  prin- 
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cipally  through  rock  and  was  made  by  blasting.  The  cut 
was  about  a  block  and  a  half  distant  from  his  house,  and 
the  blasting  cracked  the  paper  and  busted  the  plaster." 
The  above  quotation  is  all  we  find  in  this  testimony  about 
when  the  blasting  was  done,  or  the  purposes  for  which  it 
was  done.  He  nowhere  states  in  any  part  of  his  evidence 
who  did  the  blasting  or  who  had  it  done.  He  does  state 
that  a  deep  cut  was  made  for  the  railroad  through  Flat 
Rock,  but  fails  to  say  for  what  railroad  this  work  was  done 
or  who  did  it  or  for  whom  the  parties  doing  the  blast- 
ing were  at  work.  It  may  be  that  he  meant  the  Lewis- 
burg  &  j^orthem  Railroad,  or  it  may  be  that  he  meant  the 
blasting  was  done  for  the  N..  C.  &  St  L.  Railroad,  and, 
perhaps,  the  jury  so  understood  him.  But  the  above  is 
all  of  his  evidence  that  indicates  in  any  d^ree  for  whom 
this  blasting  was  done.  The  only  fact  clear  from  his  state- 
ment is  that  it  was  done  in  the  summer  of  1913  for  the 
railroad  through  Flat  Rock. 

This  Court  cannot  judicially  know  that  either  of  the 
railroads  named  were  built  through  Flat  Rock  or  in  that 
neighborhood,  and  there  is  no  evidence  to  indicate  that 
they  were.  His  next  witness  simply  says  he  was  "familiar 
with  the  house  prior  to  the  construction  of  the  railroad," 
and  does  not  again  refer  to  any  railroad  in  his  testimony. 
Mrs.  Minton  was  called  to  the  stand,  but  fails  to  mention 
any  railroad  or  even  to  use  the  word  "railroad"  in  her 
testimony.  The  two  defendant  railroad  companies  were 
nowhere  mentioned  by  her.  The  same  is  true  as  to  the 
next  four  witnesses  examined  by  plaintiff.  All  of  these 
witnesses  testify  about  blasting  l>eing  done  near  plaintiff's 
house  without  saying  who  did  it,  why  it  was  done  or 
whether  either  of  the  defendant  railroad  companies  had 
anything  to  do  with  it,  or  whether  either  of  the  other  de- 
fendants had  any  connection  with  it.     Plaintiff  examined 
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his  daughter,  and  all  she  mentions  is  that  the  blasting 
was  done  near  the  house,  which  caused  the  plaster  to  crack. 
We  have  mentioned  the  number  of  witnesses  examined  by 
plaintiff  in  the  Court  below  and  neither  of  them  in 
the  remotest  degree  connect  any  of  the  defendants  with 
the  blasting  so  frequently  mentioned  by  them.  If  defend- 
ants had  placed  no  evidence  before  the  jury  and  had  stood 
upon  the  testimony  of  plaintiff,  they  would  have  been  en- 
titled to  a  directed  verdict  for  want  of  any  evidence  show- 
ing either  of  them  was  guilty  of  the  tortious  act  of  which 
complaint  is  made  in  the  warrant  sued  out  in  this  case. 
The  warrant  specially  charges  the  defendants  with 
jointly  and  in  concert  committing  this  tortious  act  upon 
complainant's  house,  but  the  proof  wholly  fails  to  sustain 
the  averments  or  statements  set  out  in  the  warrant.  One 
of  the  defendants'  witnesses  testified  that  the  defendant 
Walton  &  Co.,  was  the  trade  name  for  a  man  by  the  name 
of  Samuel  Walton,  and  that  "Walton  &  Co.  did  the  work 
of  making  the  cut  that  ran  in  a  southerly  direction  from 
the  Nolensville  Pike  passing  in  about  a  block  and  a  half 
in  front  of  the  Minton  property.  This  was  a  deep  cut 
through  the  rock.  Practically  all  of  this  work  had  been 
let  by  the  L.  &  N.  Kailroad  to  Walton-MoDowell  Co., 
and  that  company  had  subcontracted  that  part  of  the  work 
to  Walton  &  Ca  After  that  contract  had  been  executed, 
the  N.,  C.  &  St.  L.  Railroad  had  a  strip  of  the  cut  taken 
out  and  for  the  execution  of  this  work  it  made  a  contract 
with  Walton  &  Co."  Another  one  of  the  defendants'  wit- 
nesses testified  that  he  was  general  manager  of  Walton- 
McDowell  Co.,  and  had  general  supervision  over  the  en- 
tire work.  After  Walton  &  Co.  had  finished,  about  2,500 
square  yards  of  the  rock  was  taken  out  of  the  cut  for  the 
purpose  of  building  footings  for  the  bridge  going  over 
the  out.    This  was  at  a  point  on  the  cut  near  to  the  Min- 
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ton  house.  Neither  Walton  &  Co.  nor  Walton-McDowell 
Company  had  anything  to  do  with  that  work,  it  being 
executed  under  a  direct  contract  with  a  man  by  the  name 
of  Stepp.  This  work  was  done  some  months  ago,  after 
Walton  &  Co.  had  finished.  The  rock  was  removed  by 
blasting."  The  above  and  foregoing  evidence  offered  by 
the  defendants  is  all  of  the  testimony  that  shows  any  con- 
nection of  either  of  the  defendants  with  the  blasting  near 
plaintiff's  house,  and  which  he  insists  injured  it.  There 
is  no  contradiction  in  the  record  of  the  testimony  of  these 
two  witnesses  of  the  defendants. 

When  Walton  &  Co.  blasted  out  the  cut  that  passed  in 
about  a  block  and  a  half  in  front  of  the  Minton  property, 
no  witness  says  except  that  plaintiff  testifies  that  the  blast- 
ing did  injure  his  house  and  was  done  in  the  spring  or 
summer  of  1913.  It  distinctly  and  clearly  appears  that 
the  Lewisburg  &  Northern  Railroad  Company  let  the  work 
mentioned  by  the  witness  Barbee  to  the  Walton-McDowell 
Company  and  that  the  latter  company  subcontracted  it  to 
Walton  &  Co.  It  does  not  appear  when  this  work  was 
completed,  but  it  does  distinctly  appear  that,  after  the  con- 
tract by  the  Lewisburg  &  Northern  Railroad  Company 
and  the  McDowell  Company  had  been  executed  and  com- 
pleted by  the  Walton  Company,  the  N.,  C.  &  St.  L.  Rail- 
road then  had  some  work  done  and  made  a  separate  and 
independent  contract  with  Walton  &  Co.  to  do  that  work 
for  it.  The  connection  between  these  two  railroads,  if 
there  is  any,  is  nowhere  shown  in  the  record.  Nor  is  there 
any  proof  to  indicate  why  the  Nashville  Railroad  was 
having  blasting  done  in  that  section  or  near  plaintiff's 
house.  The  warrant  states  that  it  was  in  the  construc- 
tion of  a  branch  of  the  N.,  C.  &  St.  L.  Railroad  when 
it  did  the  blasting  that  caused  the  injury  to  plaintiff's 
house.     The  proof  fails  to  show  whether  the  Nashville 
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road  was  building  a  branch  road,  or  a  main  line,  or  a  side- 
track, or  for  what  purpose  it  was  doing  such  blasting.  The 
one  fact  that  does  appear  uncontradicted  is  that  the  blast- 
ing done  for  the  Lewisburg  &  Northern  Railroad  Company 
by  Walton  &  Co.,  and  the  blasting  done  for  the  N.,  C.  & 
St.  L.  Railroad  Company  by  Walton  &  Co.,  was  not  done 
at  one  and  the  same  time,  and  it  does  not  appear  that 
these  two  companies  were  acting  in  concert  or  had  a  joint 
object  or  purpose  in  view  or  that  they  were  trying  to  ac- 
complish the  same  ends  for  the  benefit  of  both  roads.  The 
witness  does  not  say  how  long  after  the  blasting  for  the 
L.  &  N.  Railroad  was  completed  it  was  before  the  blast- 
ing for  the  Nashville  road  was  begun.  There  might  have 
been,  for  aught  that  appears  in  this  record,  an  interval 
of  one  year,  or  six  months,  or  perhaps  it  may  be  not  so 
long.  The  record  is  absolutely  silent  as  to  what  space  of 
time  elapsed  between  the  time  when  the  first  work  was 
completed  and  the  last  work  begun.  It  is  clear  that  these 
two  contracts  were  not  being  executed  and  carried  out  at 
the  same  time. 

In  Swain  v.  Tennessee  Copper  Co.,  Ill  Tenn.,  435,  the 
Supreme  Court  of  this  State,  speaking  through  Mr.  Justice 
Shields  and  in  treating  of  the  liability  of  joint  tort  feasors 
to  joint  suit  and  judgment,  said:  "The  test  of  joint  lia- 
bility is  whether  each  of  the  parties  is  liable  for  the  entire 
injury  done.  If  they  are  joint  tort  feasors  each  one  is 
responsible  for  the  damages  resulting  from  the  acts  of 
all  the  wrongdoers,  and  they  may  all  be  sued  severally  or 
jointly  •  but  if  they  are  not  joint  tort  feasors  each  is  liable 
only  for  the  injury  contributed  by  him  and  can  only  be 
sued  in  a  separate  action  therefor."  On  page  438  of  the 
same  case  the  learned  judge  states  the  rule  governing  the 
liability  of  joint  tort  feasors,  and  says:  '^hen  a  tort  is 
committed  by  two  or  more  persons  jointly,  by  force  di- 
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rectly  applied,  or  in  the  pursuit  of  a  common  purpose  or 
design,  or  by  concert,  or  in  the  advancement  of  a  common 
interest,  or  as  the  result  and  effect  of  joint  concurrent  neg- 
ligence, there  is  no  doubt  but  that  all  the  tort  feasors  are 
jointly  and  severally  liable  for  all  the  damages  done  the 
injured  party,  and  that  these  damages  may  be  recovered 
in  joint  or  several  actions,  although  the  wrongful  conduct 
or  negligence  of  some  may  have  contributed  less  than  that 
of  others  to  the  injury  done."  On  page  489  the  learned 
judge  says:  "Where  the  tort  feasors  have  no  unity  of  in- 
terest, common  design,  or  purpose  or  cohcert  of  action, 
there  is  i?o  intent  that  the  combined  acts  of  all  shall  cul- 
minate in  the  injury  resulting  therefrom,  and  it  is  just 
that  each  should  be  held  liable  so  far  as  his  acts  con- 
tributed to  the  injury.  In  such  cases  the  injured  party 
must  proceed  in  separate  actions  against  the  several  wrong- 
doers for  the  proportion  of  the  damages  caused  by  them 
respectively.  This  is  the  only  reasonable  and  just  rule 
that  can  be  applied." 

Applying  the  rules  stated  by  the  learned  judge  in  Swain 
V.  Copper  Co,,  supra,  we  find  there  is  a  total  absence  of 
any  proof  in  this  record  that  remotely  indicates  any  com- 
mon purpose  or  design  on  the  part  of  these  defendants  in 
doing  the  blasting  complained  of;  nor  is  there  any  proof 
to  indicate  a  concert  of  action  on  their  part  or  any  two 
of  them,  and  no  evidence  whatever  to  show  that  this  work 
was  done  by  these  defendants  in  the  advancement  of  their 
common  interest  or  the  common  interest  of  any  two  of 
them.  The  record  wholly  fails  to  show  that  the  injury 
complained  of  was  the  result  and  effect  of  the  joint,  con- 
current negligence  of  two  or  more  of  these  defendants. 
This  being  an  action  instituted  against  four  defendants  to 
recover  for  their  joint  or  concurrent  tortious  acts,  in  pur- 
suit of  A  common  purpose  or  design  or  to  advance  their 
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common  intereet,  there  must  be  some  proof  found  in  the 
record  to  make  out  a  case  of  joint  tort  feasors  against  all 
of  them,  or  two  or  more  of  them  at  least.  As  stated  by 
the  learned  justice,  if  they  are  not  joint  tort  feasors,  and 
the  proof  in  this  case  fails  to  show  that  they  are,  '^Each 
is  liable  only  for  the  injury  contributed  by  him  and  can 
only  be  sued  in  a  separate  action  therefor.''  In  this  case 
the  plaintiff  utterly  failed  to  show  that  either  defendants 
committed  the  tortious  act  resulting  in  an  injury  to  his 
premises,  and  when  the  defendants  placed  their  witnesses 
on  the  stand,  while  they  proved  some  blasting  in  the  neigh- 
borhood of  plaintiff's  house,  they  clearly  established  the 
fact  that  those  who  did  it  were  not  jointly  interested  in 
or  jointly  concerned  in  such  blasting.  The  Lewisburg  & 
Northern  Kailroad  Company  had  blasting  done  at  one 
time,  and  after  it  had  completed  its  work,  and  some  time 
thereafter,  the  N.  &  O.  Kailroad  Company  had  blasting 
done  in   the  same  neighborhood,  and  for  what  purpose 

■ 

the  record  is  silent.  Before  plaintiff  can  maintain  a  joint 
action  against  these  defendants  as  joint  tort  feasors  he 
must  prove  by  preponderance  of  all  the  evidence  his  right 
to  maintain  such  action  and  his  right  to  recover  a  ver- 
dict and  judgment  against  them  as  joint  tort  feasors,  and 
this  he  has  failed  to  do. 

This  brings  us  to  a  consideration  of  the  verdict  returned 
by  the  jury  in  favor  of  the  plaintiff  for  $500.00.  The 
jury  failed  to  find  the  defendants  guilty  of  the  joint  tortious 
act  which  resulted  in  an  injury  to  plaintiff's  property,  and 
yet  notwithstanding  such  failure  the  trial  judge  proceeded 
to  enter  up  judgment  against  all  of  the  defendants,  naming 
each  of  them,  as  joint  tort  feasors  when  the  evidence  wholly 
failed  to  establish  that  relationship  between  them.  It  may 
be  true,  and  we  think  it  probable,  that  the  jury  did  not 
intend  to  find  all  of  the  defendants  guilty  of  joint  tortious 
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acts  resulting  in  injury  to  plaintiff's  premises,  and  if  such 
had  been  their  verdict  it  seems  manifest  they  would  have 
so  stated  therein.    The  first  assignment  must  be  sustained. 

Under  the  second  assignment  it  is  insisted  the  Court 
was  in  error  in  permitting  the  witness  Mason  to  testify 
over  the  objections  of  defendants  as  to  the  amount  of 
his  bill  for  work  and  repairs  done  on  the  doors  and  win- 
dows of  plaintiff's  house.  It  seems  that  Mr.  Mason  did 
a  little  work  on  this  part  of  plaintiff's  building,  but  was 
unable  to  remember  what  his  charges  for  such  work  were, 
when  the  Court  rather  urged  him  to  state  his  recollection 
of  it.  Being  thus  urged,  he  put  it  at  $26.00.  We  would 
not  be  inclined  to  reverse  the  case  for  this  error,  but  it 
is  apparent  that  the  little  work  done  by  Mr.  Mason  to 
repair  the  injury  caused  by  the  blasting  was  not  worth 
$25.00,  and  that  he  did  not  intend  to  so  fix  it.  He  had 
done  other  work  on  the  house  about  the  same  time  he  made 
these  repairs  and  we  think  he  intended  to  state  his  recol- 
lection of  his  whole  charge  for  the  entire  work.  The  work 
done  by  Mason  on  the  doors  and  windows  of  the  house  had 
a  value  to  it  and  was  susceptible  of  proof.  The  witness 
should  be  able  to  tell  exactlv  what  work  he  did  in  the  wav 
of  repairing  the  damaged  part  of  the  building  and  then 
to  say  what  in  his  judgment  or  opinion  such  work  was  rea- 
sonably worth.  It  was  not  necessary  that  he  produce  his 
bill  of  charges  for  the  work,  or  confine  his  testimony 
strictly  to  the  amount  he  had  charged ;  but,  after  stating 
fully  what  work  he  had  done  in  repairing  the  injury 
caused  by  the  blasting,  it  was  then  competent  for  him  to 
testify  what  such  work  was  reasonably  worth. 

It  is  insisted  by  learned  counsel  for  appellants  that  the 
true  rule  by  which  to  measure  plaintiff's  damages  to  his 
house  is  the  difference  in  the  usable  or  rental  value  of  the 
property  before  and  after  the  injury,  it  being  insisted  that 
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this  was  a  temporary  injury.  If  the  injury  had  been  a 
permanent  one  it  is  insisted  the  measure  of  damages  would 
then  be  the  difference  between  the  market  value  of  the 
property  before  and  after  the  injury. 

In  the  case  of  Walton-McDowell  Co.  v.  Jackson,  5  Hig- 
gins,  this  Court  held,  and  its  holding  was  approved  by  the 
Supreme  Court,  that  it  was  competent  to  prove  the  rea- 
sonable cost  of  making  the  repairs  to  property  injured  by 
blasting,  and  a  large  number  of  cases  cited  in  support  of 
the  holding,  among  them  Madison  v.  Copper  Co.,  113 
Tenn.,  331;  Terminal  Co.  v.  Lellyott,  114  Tenn.,  368, 
and  other  cases  not  necessary  to  mention.  While  the  rental 
value  of  property  injured  as  plaintiff  claims  his  was  in 
this  case,  may  not  be  diminished  and  it  may  be  hard  to 
show  that  such  value  was  lessened  by  such  an  injury,  yet 
all  of  us  know  that,  when  wall  paper  is  broken  and  cracked 
to  the  extent  mentioned  by  plaintiff,  and  the  plastering  on 
the  house  is  injured  as  the  proof  in  this  case  shows  it  was 
in  this  house,  it  costs  something  to  repair  it  and  put  it 
in  as  good  condition  as  it  was  at  the  time  the  injury  was 
inflicted  upon  it.  The  tort  feasor  is  not  expected  or  re- 
quired to  pay  an  amount  sufficient  to  put  the  property  in 
as  good  condition  as  it  was  when  first  built,  but  it  is  his 
duty  to  furnish  the  injured  person  with  that  amount  of 
money  which  is  required  to  restore  the  property  to  as  good 
condition  as  it  was  at  the  time  of  the  injury.  We  know 
of  no  better  rule  or  way  of  determining  the  compensation 
that  should  be  paid  to  injured  parties  in  such  a  case  than 
to  require  the  person  committing  the  tort  to  pay  a  reason- 
able sum  for  repairing  the  parts  which  he  has  injured  and 
putting  the  property  in  as  good  condition  as  it  was  at  the 
time  of  the  injury.  We  think  there  was  no  error  in  the 
evidence  objected  to  by  defendants  below. 

6 
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It  is  insisted  that  the  Court  was  in  error  in  permitting 
the  witness  Caroline  Minton,  plaintiff's  daughter,  to  tes- 
tfy,  over  defendants'  objections,  that  the  blasting  caused 
the  plaster  on  the  wall  to  crack  and  break.  Counsel  for 
appellants  insist  this  was  the  very  issue  that  the  jury  were 
sworn  to  settle  by  their  verdict,  and  it  seems  to  us  that 
this  insistence  is  well  made.  It  was  an  issue  in  the  lower 
Court,  notwithstanding  appellee's  learned  counsel  insists 
there  was  none,  as  to  what  caused  the  plastering  to  crack 
and  break.  Some  of.  the  defendants'  witnesses  testified 
that  plaster  and  papering  in  all  houses  will  break  and 
crack  after  it  is  placed  thereon.  This  is  caused  by  the 
house  settling,  or  by  its  being  shaken  by  the  winds,  or  from 
expansion  from  heat  or  cold,  and  it  is  insisted  that  the 
older  the  house  gets  the  more  the  papering  and  plaster 
breaks.  Everyone  who  has  lived  in  a  house  plastered  or 
papered  knows  this  to  be  true.  It  would  be  difiicult  to 
find  a  house  as  old  as  this  one,  it  being  ten  years  old,  in 
which  there  were  no  cracks  or  breaks  in  the  pastering  and 
papering.  Notwithstanding  what  learned  counsel  for  ap- 
pellee insists,  we  think  the  issue  before  the  jury  was 
whether  the  cracks  and  breaks  in  the  papering  and  plaster 
of  this  house  was  caused  by  the  blasting  or  was  caused 
bv  the  means  stated  bv  defendants'  witnesses,  and  that  this 
was  the  real  issue  between  them  and  one  of  the  issues  to 
be  determined  and  decided  by  the  jury. 

In  Bruce  v.  Beall,  99  Tenn.,  303,  Mr.  Justice  Beard 
said,  in  speaking  of  a  similar  question:  "We  think  it 
clear  that  in  no  case  can  the  witness  be  allowed  to  give  an 
opinion  upon  the  very  issue  involved.  To  permit  this 
would  be  to  substitute  the  opinion  of  the  expert  for  that 
of  the  jury  whose  duty  it  is  to  find  the  facts." 

It  is  true  in  the  later  case  of  Camp  v.  Ristine,  101 
Tenn.,  534,  Judge  Beard  modified  the  above  statement 
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to  some  extent  and  admitted  exceptions  to  this  general 
rule.  In  those  cases  the  learned  judge  was  dealing  with 
the  expert  opinion  of  witnesses,  while  in  this  case  the  ob- 
jectionable evidence  goes  to  the  very  fact  itself,  in  that 
the  witness  undertakes  to  say  what  caused  the  cracks  in 
the  paper  and  in  the  plaster  and  tells  the  jury  that  it  was 
caused  by  the  blasting. 

In  the  case  of  Telegraph  Co.  v.  Mill  Co.,  129  Tenn., 
381,  Mr.  Justice  Williams,  speaking  for  the  Court,  said 
in  regard  to  the  question  now  under  consideration:  "It 
may  be  said  that  where  the  question  of  the  existing  con- 
dition or  injury  is  disputed,  and  where  the  jury  must  de- 
termine which  of  the  causes  urged  by  the  respective  parties 
is  the  right  one,  an  expert's  opinion  may  be  admitted  to 
the  effect  that  a  certain  cause  could  or  might  produce  the 
condition ;  but  to  permit  him  to  testify  as  to  what  in  his 
opinion  probably  did  it  would  be  to  supplant  the  jury  by 
the  witness." 

Miss  Minton  was  not  called  on  as  an  expert  witness  or 
asked  to  give  an  expert  opinion,  but  was  requested  to 
state  bluntly  what  caused  the  injury  to  the  house,  and 
in  reply  to  the  question  she  as  bluntly  and  plainly  stated 
that  the  blasting  caused  it,  and  this  was  one  of  the  issues 
involved  in  the  lawsuit.  It  is  true  her  father,  in  his  tes- 
timony, had  said  that  "the  cut  was  about  a  block  and  a 
half  distant  from  his  hoiise,  and  the  blasting  cracked  the 
paper  and  busted  the  plastering.'^  This  evidence  on  his 
part  was  equally  as  objectionable  as  that  made  by  his 
daughter,  and  no  doubt  if  the  Court  had  sustained  the 
objection  to  the  testimony  of  Miss  Minton,  counsel  would 
have  asked  that  this  statement  made  by  the  plaintiff  be 
withdrawn  from  the  jury.  But  as  the  trial  judge  had 
overruled  defendants'  objection  to  the  testimony  of  Miss 
Minton,  it  was  then  useless  to  seek  a  withdrawal  of  her 
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father^s  evidence.  Non-experts  may  state  the  conditions 
that  existed  before  and  after  the  blasting  was  done,  and 
it  is  then  competent  for  the  jury  to  say  whether  the  in- 
jury was  by  the  blasting  in  the  neighborhood  of  the  house. 

Under  the  fifth  assignment  it  is  objected  that  the  wit- 
ness Rawn  was  asked  certain  questions  in  reference  to 
other  lawsuits  that  had  been  pending  and  tried  in  Court, 
and  what  witnesses  had  testified  in  such  cases.  This  "wit- 
ness was  asked  by  counsel  for  plaintiff  if  it  had  not  been 
shown  in  half  a  dozen  cases  that  blasting  had  shattered 
houses  out  in  Flat  Rock  and  whether  twenty  witnesses 
had  not  testified  that  plastering  had  been  blasted  and 
shattered  and  broken."  Objections  were  made  to  this 
question  but  overruled,  and  the  witness  required  to  an- 
swer. It  is  not  shown  what  cases  the  question  referred 
to  or  who  were  parties  to  them,  or  what  connection  the 
plaintiff  or  any  of  the  defendants  had  to  such  lawsuits. 

We  think  what  the  Supreme  Court  of  Massachusetts 
said  in  the  case  of  Emerson  v.  Lowell  Oas  Light  Co.,  8 
Allen,  410,  is  in  point  and  fully  sustains  the  defendants' 
objection  to  these  questions.  That  Court  said:  "Each 
separate  and  individual  case  must  stand  upon,  and  be 
decided  by,  the  evidence  particularly  applicable  to  it.  The 
attending  circumstances  may  be  so  different  that  the  oc- 
currence of  sickness  in  one  house  would  have  no  tendency 
to  show  the  cause  of  illness  of  the  occupants  of  anothc- 
If  such  evidence  was  admissible,  the  issue  of  a  single 
cause  might  be  individually  multiplied;  for  this  would 
tend  only  to  confusion  and  mislead  the  jury.  It  is  com- 
petent for  the  plaintiffs  to  show  on  the  facts  and  circum- 
stances attending  their  sickness  and  to  add  to  that  proof 
of  the  opinions  of  persons  of  skill  and  experience  as  to 
the  cause  which  produced  such  sickness,  and  particularly 
whether  it  might  have  been,  or  probably  was,  produced 
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by  the  gas  to  which  they  were  exposed  in  their  houses; 
but  they  were  restricted  by  the  rules  of  evidence  to  these 
limits  and  could  not  establish  or  strengthen  the  evidence 
in  their  own  case,  by  any  proof  concerning  the  condition 
of,  or  the  injuries  received  by  another  person." 

In  this  case  it  was  immaterial  whether  houses  owned 
by  other  persons  were  injured  by  blasting  or  not.  Such 
houses  might  have  been  seriously  damaged  by  such  blast- 
ing, while  plaintiflF's  residence  remained  uninjured,  and 
to  go  into  the  injury  to  other  houses  in  the  same  neigh- 
borhood, or  to  what  was  proved  in  trials  involving  such 
injuries,  would  open  up  a  vast  field  of  collateral  issues 
that  would  throw  no  light  on  the  questions  involved  in  the 
pending  litigation.  We  think  it  was  incompeten  to  ask 
the  witness  these  questions  for  any  purpose  whatever,  and 
it  was  error  in  the  trial  judge  to  permit  it  to  be  done. 

For  the  foregoing  reasons  the  judgment  of  the  lower 
Court  is  reversed  and  the  cause  remanded  for  a  new 
trial. 
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Mitchell  County  Bank  v.  J.  J.  Hill. 

Drawer  of  Check.     Liability   to  innocent  indorser  for  value. 
Right  to  revoke  payment  denied. 

The  right  of  the  drawer  of  a  check  to  revere  the  same  and 
forbid  payment  cannot  be  exercised  after  the  check  has  been 
indorsed  and  transferred  for  value  to  an  innocent  holder. 


From  Davidson  County. 


Appealed  from  the  Chancery  Court  of  Davidson  County, 
Part  2.     James  B.  Newman,  Chancellor. 

James  S.  Pilcheb  and  Lemuel  R.  Campbell  for  Com- 
plainant 

Pendleton  &  DeWitt  for  Defendant. 

AIr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

The  only  question  for  us  to  determine  in  this  case  is 
whether  the  drawer  of  a  check  can  revoke  the  same  to  the 
prejudice  of  an  innocent  holder  to  whom  it  was  indorsed 
for  value  before  presentation  for  payment.  We  shall  treat 
complainant  in  this  case  as  such  holder. 

It  will  be  noted  that  the  indorsee  is  not  trying  to  recover 
from  the  drawee  bank,  nor  is"  he  suing  upon  the  check  as  it 
were.  The  suit  is  against  a  drawer  upon  an  instrument  of 
a  negotiable  character  which  has  been  dishonored. 

We  are  aware  of  the  well-known  rule  in  this  State  that 
a  check  is  not  an  assignment  of  any  part  of  a  general  de- 
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posit,  and  that  the  holder  acquires  no  rights  against  the 
bank  or  against  a  particular  fund.  Nevertheless,  a  check 
is  a  negotiable  instrument,  governed  with  respect  to  parties 
by  the  law  merchant  and  the  n^otiaJble  instruments  law. 
5  Rul.  ase  Law,  530.  And  while  the  holder  does  not 
become  vested  with  any  peculiar  right  as  against  the 
drawee,  he  nevertheless  has  his  remedy  against  the  drawer. 
It  i&  plain  that  this  remedy  is  that  of  recovery  of  the 
amount  and  interest.  See  5  Rul.  Case  Law,  top  of  page 
490 ;  Johnson  v.  Harrison,  40  L.  R  A.  (N.  S.),  1207.  In 
the  latter  authority  is  to  be  found  an  equitable  justifica- 
tion for  a  recovery  of  the  kind  here  sought,  even  if  not 
sustained  by  strict  law  merchant.  It  is  there  held  that  the 
drawer  of  a  check  virtually  represents  to  any  innocent 
holder  thereof  that  it  is  a  valid  document.  The  only  con- 
struction of  the  act  of  drawing  a  check  and  placing  it  in 
the  hand^  of  the  payee  is  an  authorisation  to  assign  it  to 
any  innocent  person,  with  the  implied  obligation  that  it 
will  be  paid.  It  is  therefore  manifest  that  the  allowance 
of  the  right  to  revoke  a  check  thus  drawn  and  delivered 
would  be  inequitable.  And  it  is  befitting  that  the  doctrine 
of  estoppel  be  used  to  take  away  this  right  to  revoke  to  the 
prejudice  of  an  innocent  party. 

The  chancellor  so  held,  and  we  affirm  his  decree  with 
costs.  - 
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Alsof  Peocess  Company  v.  David  Fabb. 

Affirmed  by  the  Supreme  Oaurt,  1917. 

1.   Salbs  of  Personalty.    Sale  of  formula.    The  use  of  which  is 
illegal. 

The  owner  of  a  formula  for  bleaching  flour  cannot  recover  for 
the  sale  thereof  or  the  privilege  of  using  same  where  it  is 
shown  that  the  use  of  the  same  was  forbidden  by  a  regula- 
tion of  the  National  Food  Department. 


Fbom  Williamson  County. 

Appealed  from  the  Chancery  Court  of  Williamson 
County.     Douglas  Wikle,  Chancellor. 

Clarence  T.  Boyd  for  Complainant. 

Faw  &  Crockett  for  Defendant. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  recover  a  decree  on  two  notes, 
each  for  $300.00,  executed  the  19th  of  September,  1908, 
one  of  them  due  twelve  months  after  date  and  the  other 
due  in  eighteen  months  thereafter.  The  defendant  an- 
swered and  filed  a  cross  bill  in  which  he  plead  a  failure 
of  consideration  and  sought  to  recover  back  $200.00  cash 
he  paid  on  the  transaction  at  the  time  the  notes  were  made. 
Later  he  filed  an  amended  cross  bill  in  which  it  was  set 
up  that  the  notes  were  given  for  a  patent,  or  an  interest  in 
a  patent,  and  that  the  fact  that  they  were  so  given  was  not 
stated  on  the  face  of  the  notes,  and  it  was  charged  that  the 
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notes  were  void  for  that  reason,  and  could  not  be  collected. 
The  chancellor  sustained  the  last  defense  and  dismissed 
complainant's  bill,  but  denied  defendant  recovery  of  the 
$200.00  paid  as  part  consideration  in  the  transaction. 
Complainant  has  appealed  to  this  Court  and  assigned  errors 
to  the  decree  of  the  chancellor. 

It  appears  from  the  record  that  defendant  was  a  flour 
mill  man,  the  owner  of  a  large  flouring  mill  in  Franklin, 
Tenn.,  and  that  complainant  is  the  owner  of  a  patented 
process  for  whitening  and  aging  flour,  and  that  on  the 
24th  of  July,  1908,  complainant  sold  to  defendant  a  license 
to  use  its  process  for  aging  and  whitening  fifty  barrels  of 
flour  for  twenty-four  hours,  and  also  an  equipment  of 
ample  capacity  therefor,  and  as  a  consideration  for  the 
sale  and  conveyance  to  him  of  such  process  and  equipment, 
he  agreed  to  pay  complainant  $800.00,  $200.00  in  cash 
and  the  remainder  in  two  notes  of  $300.00  each,  and  the 
notes  sued  on  in  this  case  are  such  notes. 

This  equipment  and  patent  process  was  installed  in  de- 
dendant's  mill  about  the  19th  of  September,  1908,  and 
was  used  by  him  in  such  miU  for  aging  and  whitening 
flour  until  along  in  February,  1909,  when  he  was  notified 
by  the  Commissioner  of  Pure  Food  and  Drugs  of  the  State 
of  Tennessee  that  the  process  contained  deleterious  and 
poisonous  substances  injurious  to  the  health  of  persons 
using  the  flour,  and  he  was  warned  not  to  use  it  any  longer 
in  the  manufacture  of  his  flour.  He  received  this  notice 
from  the  State  Pure  Food  and  Drug  Inspector  albout  the 
Ist  of  February,  1909. 

It  appears  that  the  National  Board  of  Food  and  Drug 
Inspections,  in  December,  1908,  had  this  patent  process 
before  it  for  investigation  and  consideration,  and  this 
board  was  of  the  unanimous  opinion  that  the  process  used 
for  aging  and  whitening  flour  was  and  is  an  adulterated 
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product  under  the  Food  and  Drug  Act  of  Congress,  June 
30,  1906,  and  that  flour  so  treated  by  such  process  could 
not  be  legally  made  or  sold,  either  in  the  District  of  Colum- 
bia or  the  territories  of  the  United  States  or  transported 
and  sold  in  interstate  commerce  or  in  foreign  countries. 
It  appears  that  the  National  Board  of  Food  and  Drug  In- 
spectors made  a  careful  inveetigation  of  this  process  ex- 
tending over  a  period  of  several  months,  and  unanimously 
reached  the  conclusion  that  this  bleaching  and  aging  pro- 
cess resulted  in  an  adulterated  product  under  the  Pure 
Food  and  Drug  Act  of  Congress,  and  the  sale  of  flour 
treated  with  this  prooess  was  prohibited  in  the  District  of 
Columbia  and  the  territories,  and  its  transportation  in 
interstate  conunerce  and  sale  in  such  commerce  was  pro- 
hibited as  well  as  its  transportation  and  sale  in  foreign 
commerce.  Immediately  after  this  decision  by  the  Na- 
tional Pure  Food  and  Drug  Department  the  State  In- 
spector of  Foods  and  Drugs  in  Tennessee  reached  the  same 
conclusion  in  regard  to  this  process,  and  also  issued'  an 
order  prohibiting  the  sale  of  flour  treated  by  this  prooess. 

Defendant  at  once  received  notice  of  these  decisions, 
and  immediately  informed  complainant  at  St.  Louis,  Mo., 
that  as  it  was  not  lawful  for  him  to  use  the  process,  he 
declined  to  pay  the  notes  sued  on  in  this  case,  and  de- 
manded their  return  to  him,  which  the  complainant  re- 
fused to  do. 

Under  the  case  of  Cohn  v.  Lwnn,  133  Tenn.,  547,  we 
are  of  opinion  that  the  defense  set  up  in  the  amendatory 
answer,  that  the  notes  are  void  because  it  is  not  stated  on 
tlieir  face  that  they  were  given  for  a  patent  or  an  interest 
in  the  patent,  cannot  be  sustained,  for  the  reason  that 
under  such  decision  we  would  be  compelled  to  decide  that 
these  notes  were  executed  in  part  payment  of  property 
covered  by  a  patent,  and  not  for  an  interest  in  the  patent. 
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The  decree  of  the  chaneellor  so  holding,  under  Cohn  v. 
Lunn,  cannot  be  sustained ;  but  we  are  of  opinion  that  the 
chancellor's  decree  in  dismissing  complainant's  bill  must 
be  sustained  on  the  other  ground,  that  is  on  the  ground  of 
the  failure  of  consideration. 

Defendant's  mill  burned  after  this  equipment  was  in- 
stalled in  it.  He  had  no  insurance  on  the  equipment,  anc 
collected  none  on  it.  Under  the  decisions  of  the  Food  and 
Drug  Department  at  Washington,  which  has  authority 
under  the  Act  of  OongresB  to  investigate  food  and  drugs 
and:  prohibit  l^e  sale  of  such  as  contain  poisonous  matter 
and  are  deleterious  to  the  health  of  the  consumer,  it  was 
unlawful  for  defendant  to  use  this  process  in  the  manu- 
facture of  flour,  and  such  use  subjected  him  to  prosecution 
under  the  Pure  Food  and  Drug  Act  of  Congress.  Under 
the  decision  of  the  Pure  Food  and  Drug  Inspector  it  was 
also  unlawful  for  defendant  to  use  this  process  in  whiten- 
ing and  aging  flour,  because  it  had  been  decided  by  those 
authorized  to  make  the  decision  that  it  contained  poison- 
ous  matter,  and  was  deleterious  to  the  health  of  consumers. 
These  decisions,  both  of  the  National  and  State  Depart- 
ments, have  never  been  set  aside  or  annulled  or  reversed 
by  any  tribunal  in  any  suit  brought  for  that  purpose,  and 
must  be  r^arded  as  prima  facie  correct  and  binding  until 
revoked,  set  aside  or  annulled  by  competent  judicial  au- 
thority. 

It  follows  then  that  the  thing  sold  by  complainant  to  de- 
fendant was  something  he  could  not  lawfully  use  in  his 
business,  and  the  use  of  which  subjected  him-  to  criminal 
prosecution,  and  for  that  reason  we  think  the  consideration 
for  the  notes  executed  and  sued  on  in  this  case  wholly  fail. 

The  Pure  Food  and  Drug  Department  of  the  United 
States  at  Washington  brought  suit  to  test  the  decision  of 
the  department  to  which  reference  has  been  made,  and  in 
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the  District  Court  it  succeeded  in  sustaining  its  decision 
by  a  verdict  of  a  jury.  By  appeal  to  the  United  States 
Court  of  Appeals  the  case  was  reversed  and  remanded'  be^ 
cause  of  error  in  the  charge  of  the  Court  On  appeal  to 
the  Supreme  Court  of  the  Ulnited  States  the  decision  of  the 
Circuit  Court  of  Appeals  was  affirmed  and  the  case  re- 
manded for  A  trial  upon  a  correct  charge,  but  has  not  been 
tried  again  so  far  as  we  are  advised. 

Inasmuch  as  under  the  rulings  and  decisions  of  the  Pure 
Food  and  Drug  Department  at  Washington  it  is  unlawful 
to  use  this  process  in  whitening  and  aging  flour,  or  rather 
to  sell  flour  to  consumers  that  has  undergone  such  process, 
we  think  that  there  has  been  a  failure  of  consideration  for 
the  notes  sued  on  in  this  case,  and  for  that  reason  the 
decree  of  the  lower  Court  dismissing  complainant's  bill 
must  be  affirmed. 

The  defendant  did  not  appeal  from  the  decree  of  the 
chancellor  dismissing  his  cross  bill,  and  so  that  branch  of 
the  case  is  not  before  us. 

It  results  that  the  decree  of  the  chancellor  dismissing 
complainant's  bill  is  in  all  respects  affirmed  with  costs. 
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Wiley  P.  Black  v.  State. 
(Affirmed  by  the  Supreme  Court.) 

1.  Nuisance.     Contempt,    Notice  of  motion  for  attachment. 

There  is  nothing  in  the  nuisance  act  nor  in  the  rules  govern- 
ing contempt  requiring  the  relator  to  give  notice  of  his 
intention  to  apply  for  an  attachment  for  contempt. 

2.  Affidavit  and  Attachment.    Form  of.    Need  not  specify  time 

or  place. 
Neither  in  the  affidavit  for  an  attachment  nor  in  the  petition 
for  nor  the  writ  itself  need  the  relator  specify  the  time  and 
place  of  sale  asserted  to  be  in  violation  of  an  injunction 
issued  in  a  nuisance  case.  It  is  sufficient  if  these  processes 
contain  the  averment  or  charge  that  the  defendant  has  vio- 
lated the  injunction  by  illegally  selling  liquor  in  the  county. 

3.  Judgment  of  Contempt.    Entitled  to  greatest  weight. 

The  finding  of  the  lower  court  that  a  party  is  guilty  of  con- 
tempt is  in  the  appellate  court  entitled  to  the  greatest  weight. 


Fbom  Knox  County. 


Appealed  from  the  Circuit    Court  of  Knox    County. 
Von  a.  Huffaker^  Judge. 

William  Reavis  for  Appellant. 

Attorney  General  Mynatt  for  the  State. 

Mb.   Justice  Higgins   delivered  the   opinion  of  the 
Court. 

Plaintiff  in  Error  Black  was  one  of  the  defendants 
to  a  bill  filed  in  the  Circuit  Court  of  Knox  County  under 
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the  nuisance  act,  on  May  4,  1914.  He  was  charged  with 
maintaining  and  conducting  a  place  for  the  sale  of  liquor 
in  the  City  of  Knoxville,  and  was  charged  with  being  en- 
gaged in  the  unlawful  traffic.  A  permanent  injunction 
was  awarded  against  him  by  the  Circuit  Judge  on  the 
^9th  day  of  May  succeeding.  In  this  injunction  he  was 
forbidden  to  conduct  the  particular  place  described  in  the 
bill  as  a  liquor  saloon  and  was  also  enjoined  from  ill^ally 
selling  liquor  in  Knox  County. 

On  the  3rd  day  of  October,  1914,  the  Attorney  General 
petitioned  the  Circuit  Judge  for  an  attachment  to  issue 
against  Black  to  show  cause  why  he  should  not  be  dealt 
with  for  contempt  in  disregarding  and  violating  the  per- 
manent injunction  restraining  him  from  illegally  selling 
liquor  in  Knox  County.  The  writ  of  attachment  was 
issued  and  was  served.  In  the  petition  constituting  the 
application  for  the  attachment  the  Attorney  General 
charged  that  Black  had  violated  the  injunction  by  selling 
liquors  in  Knox  County  contrary  to  law.  He  did  not 
name  the  date  nor  the  place  of  the  sale. 

Upon  the  return  of  the  attachment  the  defendant  there- 
to appeared  in  person  and  by  attorney  and  moved  the  Court 
to  quash  the  proceedings  because  the  application  for  the 
attachment  and  the  attachment  itself  were  void  because 
the  time,  place  and  circumstances  of  the  violation  of  the 
injunction  were  not  set  out.  They  also  moved  the  Court 
to  require  the  Attorney  General  to  amend  the  process  by 
making  the  correction  above  pointed  out.  These  motions 
were  denied  by  the  Court  and  the  defendant  was  required 
to  meet  the  charges  by  answer  and  proof.  A  number  of 
witnesses  were  heard  orally  by  the  Court.  Black  was 
adjudged  to  have  violated  the  permanent  injimction  by 
having  sold  liquors  contrary  thereto  and  was  held  in  con- 
tempt.   He  was  fined  $50.00  and  taxed  with  the  costs  and 
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sentenced  to  confinement  in  the  Knox  'County  workhouse 
for  a  period  of  six  months.  He  has  appealed  and  assigned 
several  errors.  They  shall  be  divided  into  two  classes  and 
thus  treated. 

In  the  first  group  of  assignments  it  is  insisted  that  the 
lower  Court  was  in  error  in  not  quashing  the  attachment 
and  dismissing  the  petition  or  in  failing  to  require  the 
Attorney  General  to  make  amendments  showing  the  time, 
place  and  circumstances  of  the  alleged  sales  upon  the  part 
of  Black.  We  are  of  the  opinion  that  the  learned  judge 
was  not  in  error  in  declining  to  dismiss  the  proceedii^gs. 
In  the  first  place,  the  petition  and  the  attachment  approxi- 
mated the  practice  described  in  contempt  proceedings  in 
the  Chancery  Court:  Gibson's  Suits  in  Chancery,  874. 
It  seems  that  a  general  charge  that  the  enjoined  party  has 
done  or  omitted  the  forbidden  act  without  specification  of 
time  and  place  is  sufficient.  Even  if  this  were  a  criminal 
proceeding  by  indictment  or  presentment,  the  language 
used  would  be  sufficient.  The  State  is  never  required  to 
allege  the  time  and  place  of  the  illegal  sale.  It  suffices 
to  charge  generally  that  the  sale  took  place  in  the  county 
in  which  the  Court  is  seated.  We  do  not  think  that  a 
defendant  in  a  contempt  proceeding  can  require  greater 
certainty  than  can  the  defendant  to  an  indictment. 

All  assignments  of  error  challenging  the  form  and  suffi- 
ciency of  the  pleadings  and  criticizing  the  Court  for  not 
requiring  more  particularity  must  be  overruled. 

This  leaves  for  our  consideration  only  the  question  as 
to  whether  or  not  this  Court  should  review  the  facts  and 
reverse  the  judgment  of  the  lower  Court  in  committing 
plaintiff  in  error.  We  are  reminded  that  contempt  pro- 
ceedings are  criminal  in  their  nature,  and  that  the  party 
charged  is  entitled  to  the  presumption  of  innocence,  which 
carries  with  it  the  burden  of  the  State  to  show  his  guilt 
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beyond  a  reasonable  doubt.  But  the  requirements  of 
criminal  practice  and  criminal  law  must  also  be  observed 
when  a  conviction  for  contempt  is  brought  in  review  by 
an  Appellate  Court.  In  such  case  the  attitude  of  the 
parties  is  quite  diflFercnt  from  that  occupied  in  the  lower 
tribunal.  The  burden  is  cast  upon  the  appealing  party 
to  convince  the  higher  Court  that  the  evidence  prepon- 
derates against  the  judgment  and  that  the  Court  decided 
contrary  to  the  greater  weight  of  the  testimony. 

The  judgment  of  the  lower  Court  carries  with  it  a  pre- 
sumption that  cannot  well  be  ignored.  The  credibility  of 
the  witnesses  was  peculiarly  for  him.  He  saw  them,  heard 
them,  weighed  them  singly  and  in  conjunction,  and  his 
opinion  necessarily  has  the  greatest  weight. 

We  have  carefully  scrutinized  this  record  and  have 
reached  the  conclusion  that  the  evidence  does  not  prepon-' 
derate  in  favor  of  the  appellant.  To  say  the  least  of  it, 
the  evidence  might  be  treated  as  in  eguifoise.  But  in 
truth  there  are  many  incriminating  circumstances  not  ex- 
plained away  by  Black.  Black  is  an  old  customer.  The 
decree  of  the  Circuit  Judge  pronounced  preceding  the  in- 
junction adjudged  him  guilty  of  maintaining  an  illegal 
liquor  business,  and  it  is  but  natural  to  assume  that  he 
would  follow  this  old  vocation  when  opportunity  was 
offered. 

Much  is  said  about  the  absent  Chattanooga  witnesses. 
With  respect  to  this  matter  it  suffices  to  say  that  the  post- 
ponement was  largely  in  the  discretion  of  the  Court. 
Again,  we  do  not  see  that  this  evidence  would  have 
changed  the  result.  The  Court  is  also  criticized  for  sus- 
taining the  proceedings  without  notice  of  the  application 
for  the  attachment  having  been  given.  There  is  no  merit 
in  this  contention.  The  law  makes  no  requirement  that 
this  be  done. 
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We  discover  no  reversible  error  in  the  judgment  of 
the  lower  Court  and  affirm  the  same  with  costs  and  direct 
that  the  cause  be  remanded  to  the  lower  Court,  to  the  end 
that  the  judgment  of  conviction  and  commitment  be  car- 
ried into  execution. 


City  of  Nashville  v.  J.  E.  Wills  and  Wife. 

Affirmed,  except  as  to  amount  of  damages,  by  the 

Supreme  Court,  1916. 

1.  MuiaciPAL  CoRPOBATTONS.    Nuisauce,    Construction  of  sewers. 

Discharges  from  into  stream. 

Municipal  corporations  are  liable  in  damages  for  a  nuisance 
created  by  it  in  discharging  the  contents  of  a  sewer  into  a 
stream  so  as  to  pollute  the  water  and  befoul  the  atmosphere. 
It  cannot  claim  immunity  ui>on  the  groimd  of  necessity  or 
under  the  governmental  function  doctrine. 

2.  Same.    Following  natural  drainage.    No  exception. 

Nor  is  a  municipality  to  be  exempted  upon  the  ground  that 
in  constructing  its  sewers  it  followed  the  natural  drainage 
of  the  territory.  It  suffices  that  acciunulations  were  exces- 
sive and  are  unusual. 

3.  Nuisance.     Damages.     Joint  tort  feasors.    Burden  of  proof 

as  to  proportions  to  he  home. 

Where  wrongdoers  are  not  Joint  tort  feasors  each  is  liable 
for  its  proportion  only.  But  where  injury  is  shown  and 
that  a  defendant  has  contributed  thereto  the  burden  is  on 
it  to  show  that  proportion  which  should  be  charged  to  others. 

4.  Nuisance.     Estoppel  of  purchaser  after  creation. 

A  purchaser  of  property  in  a  neighborhood  of  the  sphere  in 
which  a  nuisance  operates  is  not  estopped  by  reason  of  his 
purchase  to  complain  of  the  existence  of  the  nuisance. 
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5.   Dama<»E8  to  Realty.     Measure  of  and  elements  of.    Rental 
value. 

A  landowner  suing  for  damages  for  the  maintenance  of  a 
nuisance  cannot  recover  for  mere  discomfort  and  annoy- 
ance alone,  but  must  make  the  diminished  rental  value  of 
his  property  the  basis  of  his  recovery.  But  when  diminu- 
tion is  shown  he  may  prove  annoyance  and  discomfort  to 
further  show  depression  of  rental  or  usable  value  of  his 
property. 


Fbom  Davidson  County. 


Appeal  in  error  from  Third  Circuit  Court  of  David- 
son County.     A.  G.  Rutherford^  Judge. 

Albert  G.  Ewing  and  F.  M.  Garard  for  the  City. 

Garland  Moorb  and  W.  C.  Cherry  for  Defendants  in 
Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  error  by  the  City  of  Nashville 
from  a  judgment  rendered  against  it  in  favor  of  the  de- 
fendants in  error  for  $750.00  damages,  growing  out  of 
an  alleged  nuisance  committed  and  maintained  by  the 
plaintiff  in  error. 

The  defendants  in  error's  declaration  avers  in  substance 
that  they  purchased  a  lot  some  six  years  ago  situated  in 
South  Nashville,  on  Coleman  Avenue,  about  100  yards 
from  Brown's  Creek,  and  built  a  house  thereon,  which 
is  now  occupied  by  them  and  their  six  children ;  that  the 
creek  was  not  offensive  at  the  time  of  their  purchase,  but 
that  the  city  continued  to  construct  its  sewers,  and  to 
empty  all  maimer  of  foul  and  offensive  sewage  into  said 
creek  from  closets,  dye  works,  canning  factories,  hospitals, 
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etc.,  which  polluted  the  waters  of  said  creek,  which  had 
heretofore  been  a  pure  and  wholesome  stream;  that  this 
sewage  did  not  flow  naturally  into  said  creek,  but  that  it 
was  collected  by  the  city  from  a  large  area  in  sewers 
and  dumped  in  a  concentrated  form  into  the  same;  that 
the  city  has  committed  and  is  now  committing  a  public 
and  private  nuisance  injurious  to  the  health  by  polluting 
the  waters  of  said  creek,  a  public  stream,  contrary  to  the 
statute,  whereby  foul  and  noxious  odors  or  gases  are  car- 
ried to  and  across  the  premises  of  defendants  in  error  into 
their  dwelling,  their  stock  water  is  polluted  and  cut  off 
and  waters  for  washing  and  family  use  is  destroyed ;  the 
well  on  the  premises  is  polluted  and  rendered  unhealthy 
in  time  of  high  water ;  the  spring  from  which  the  family 
uses  water  is  also  polluted;  all  of  which  is  damaging  to 
their  property,  dangerous  and  injurious  to  their  health, 
and  destructive  of  the  comfort  and  happiness  of  their 
family,  and  the  usable  value  of  their  property  has  been 
greatly  impaired  thereby. 

The  pleas  of  the  plaintiff  in  error  to  said  declaration 
raise,  in  substance,  the  following  questions: 

(1)  That  Brown's  Creek  has  been  used  by  it  for  more 
than  twenty  years  next  preceding  the  bringing  of  this 
suit  as  a  place  for  emptying,  through  its  sewers  which 
terminate  in  said  creek,  its  sewage  collected  from  that  por- 
tion of  the  city  near  which  said  creek  is  located. 

(2)  That  it  is  not  guilty  of  the  alleged  nuisance  be- 
cause Brown's  Creek  has  been  used  for  more  than  seven 
years  as  a  place  of  drainage,  into  which  it  has  emptied 
its  sewage  by  means  of  enclosed  sewers. 

(3)  That  defendants  in  error's  suit  was  barred  by 
the  statute  of  limitation  of  three  years. 

(4)  A  plea  of  not  guilty. 
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To  the  plea  filed  by  plaintiff  in  error,  averring  a  pre- 
scriptive right  to  drain  its  sewage  into  Brown's  Creek, 
defendants  in  error  filed  a  replication,  which  denied  that 
plaintiff  in  error  has  used  Brown's  Creek  openly  and  ad- 
versely to  defendants  in  error's  rights,  for  the  purpose 
stated  in  said  plea,  continuously  and  for  paore  than  twenty 
years,  as  averred  in  its  said  plea. 

In  addition  to  this  denial,  said  replication  averred  in 
substance  that  when  plaintiff  in  error  built  its  first  sewer, 
and  emptied  its  sewage  into  said  Brown's  Creek  it  created 
a  nuisance,  but  the  waters  of  said  creek  were  able  to  take 
care  of  said  sewage  at  that  time,  so  that  it  did  not  give 
off  the  offensive  odors  that  it  does  at  the  present  time ;  and 
did  not  result  in  the  damage  now  caused  by  the  draining 
by  the  city  of  its  sewage  into  said  creek;  that  the  plain- 
tiff in  error  has  from  time  to  time  within  the  past  twenty 
years  and  up  to  two  and  one-half  years  ago,  continued  to 
construct  and  maintain  its  sewers  in  the  southern  portion 
of  the  city,  and  to  drain  a  much  greater  quantity  of  filthy 
and  polluted  sewage  into  said  creek,  thus  greatly  increas- 
ing the  nuisance  from  time  to  time,  which  still  continues, 
and  will  continue  to  increase  as  the  population  of  South 
Nashville  increases,  and  additional  connections  are  made 
to  said  trunk  and  lateral  sewers. 

By  the  first  assignment  of  error  of  the  city  it  is  insisted 
that  the  Court  erred  in  overruling  its  demurrer  to  the 
defendants  in  error's  declaration. 

This  assignment  will  not  be  considered,  because  it  fails 
to  set  out  the  substance  of  the  grounds  of  said  demurrer 
or  state  wherein  the  Court  erred,  and  how  the  plaintiff 
in  error  was  prejudiced  by  the  action  of  the  Court  in  over- 
ruling the  same,  as  required  by  the  riiles  of  this  Court. 
Rule  14,  sub-section  3,  126  Tenn.,  722. 
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By  the  second  assignment  of  error  it  is  insisted  that  the 
Court  erred  in  not  directing  a  verdict  in  favor  of  plain- 
tiff in  error,  upon  its  motion  made  at  the  close  of  all  the 
evidence. 

It  is  insisted  by  the  third  assignment  that  the  Court 
erred  in  overruling  plaintiff  in  error's  motion  for  a  new 
trial. 

•  This  assignment  is  too  general  and  will  not  be  further 
noticed. 

By  the  fourth  assignment  it  is  insisted  that  there  is  no 
evidence  to  support  the  verdict  of  the  jury. 

This  and  the  second  assignment  raise  substantially  the 
same  question,  and  will  be  considered  together.  The  evi- 
dence shows  that  Brown's  Creek  is  some  eight  or  ten  miles 
long  and  traverses  the  extreme  southern  comer  of  the  City 
of  Nashville;  from  its  source  to  where  it  flows  into  the 
Cumberland  Kiver,  and  the  territory  in  the  vicinity  of 
said  creek  on  both  sides  is  thickly  populated.  Defend- 
ants in  error's  property  is  located  about  150  yards  be- 
yond the  corporate  limits  of  the  City  of  Nashville,  near 
the  Lebanon  turnpike,  and  about  126  yards  from  the  bank 
of  said  creek.  The  evidence  shows  that  the  City  of  Nash- 
ville maintains  six  large  sewers,  about  four  feet  in  diame- 
ter, which  empty  into  said  creek  above  the  defendants  in 
error's  premises.  These  sewers  take  care  of  the  drainage 
from  a  large  area  in  the  southern  portion  of  the  city,  to  wit, 
about  one  thousand  acres,  and  are  conniected  with  a  large 
number  of  toilets  and  drain  sewage  from  them,  which 
empties  into  Brown's  Creek.  The  first  of  these  sewers 
(Mallory  street  sewer)  was  completed  by  the  City  in  Sep- 
tember, 1895.  The  Fairfield  sewer  was  completed  in 
1904.  The  Sandy  Bottom  sewer  was  completed  in  1905. 
The  sewer  in  the  alley  was  completed  in  1911.    The  Wav- 
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erly  trunk  sewer  was  completed  in  1913.     The  Donelson 
street  sewer  was  completed  in  1913. 

Defendants  in  error  ofPer  evidence  tending  to  show  that 
before  these  sewers  were  cotistructed,  and  before  the  sew- 
age from  them  began  to  drain  into  said  creek  the  water  wa& 
pure  and  wholesome,  but  in  the  last  few  years  it  has  be- 
come so  very  foul,  on  account  of  the  sewage  from  the 
city's  sewers  being  drained  into  it,  that  live  stock  will 
not  drink  it.  The  evidence  further  shows  that  said  stream 
was  formerly  inhabited  by  fish,  but  in  recent  years  the 
fish  have  all  disappeared  on  account  of  the  foul  condition 
of  said  water.  The  evidence  further  tends  to  show  that^ 
owing  to  the  offal  emptied  into  said  creek  from  said 
sewers,  foul  and  noxious  odors  or  gases  are  emitted  from 
said  creek,  which  odors  or  gases  are  so  offensive  that  de- 
fendants in  error  and  their  family  caimot  sit  on  their 
porch  at  times,  and  in  the  summer  and  fall  seasons  fre- 
quently have  to  close  the  doors  and  windows  of  their  dwell- 
ing in  order  to  avoid  said  foul  and  noxious  odors;  that 
these  foul  and  noxious  odors  can  be  smelled  all  the  year 
round,  but  are  worse  at  times  than  others.  The  evidence 
further  tends  to  show  that  in  the  summer  season  the  water 
in  this  creek  gets  very  low,  and  that  a  large  quantity  of  the 
sewage  which  is  emptied  into  said  creek  is  composed  of 
human  excrement,  garbage  from  sinks,  and  all  character 
of  filthy  substances,  which,  on  account  of  the  low  condi- 
tion of  the  stream,  remain  on  the  banks  of  said  creek,  and 
in  its  bed,  for  a  considerable  time,  and  from  which  foul 
and  noxious  odors  or  gases  are  emitted  to  the  great  dis- 
comfort of  defendants  in  error  and  their  family;  that 
when  said  creek  rises  to  a  high  stage  of  water  in  the  win- 
ter time,  it  gets  out  of  the  banks,  and  said  polluted  water 
backs  into  the  well  of  the  defendants  in  error,  which  is 
located  on  their  premises ;  that  so  great  is  the  quantity  of 
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sewage  emptied  into  said  creek  from  the  city's  six  large 
sewers  it  is  impossible  for  the  water  in  said  creek,  at  its 
ordinary  stage,  to  carry  said  sewage  away,  and  when  a 
freshet  comes  sufficient  to  wash  the  sewage  away  from 
the  mouths  of  the  sewers,  the  creek  being  very  crooked, 
the  sewage  is  washed  in  piles  along  the  banks,  and  there 
is  left  to  emit  foul  and  noxious  odors  or  gases,  which,  the 
witnesses  for  the  defendants  in  error  say,  smell  like  that 
of  a  privy.  According  to  the  testimony  of  a  number  of 
witnesses  introduced  by  the  plaintiffs  below  this  condi- 
tion is  almost  intolerable,  and  defendants  in  error  say  that 
it  has  practically  destroyed  the  usable  value  of  their  prop- 
erty. This,  in  substance,  is  the  evidence  offered  by  the 
plaintiffs  below,  and  we  think  is  some  evidence  tending 
to  show  that  the  city  has  committed  a  nuisance  as  alleged 
by  defendants  in  error  in  their  declaration. 

Some  evidence  was  offered  by  the  city  tending  to  show 
that  Brown's  Creek  is  polluted  by  offal  draining  into 
said  creek  from  an  oil  refinery  situated  near  its  banks; 
but  the  weight  of  the  evidence  shows  that  the  oil  refinery 
did  not  begin  to  operate  until  September,  1915,  ran  only 
three  days,  and  then  burned  down.  This  was  after  the 
damages  sued  for  in  this  action  had  accrued.  It  is  true 
the  proof  shows  that  said  oil  refinery  had  been  rebuilt, 
but  had  not  been  in  actual  operation  for  more  than  six 
or  seven  weeks  before  the  trial  of  this  cause  in  the  Court 
below  in  April,  1916. 

The  plaintiff  in  error  also  offered  evidence  tending  to 
show  that  three  large  cemeteries  were  situated  near 
Brown's  Creek,  the  natural  drainage  of  which  was  in  the 
direction  of  this  creek,  and  it  was  insisted  that  the  drain- 
age from  said  cemeteries,  including  the  natural  drainage 
from  a  number  of  factories,  hospitals,  and  from  the  state 
fair  grounds,  emptied  into  said  creek  and  polluted  its 
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waters;  but  we  think  the  preponderance  of  the  evidence 
is  against  this  contention  of  plaintiff  in  error.  We  not 
only  think  there  is  evidence  tending  to  show  that  the 
waters  of  said  creek  are  polluted  by  the  offal  coming  from 
the  city's  sewer,  but  we  think  the  weight  of  the  evidence 
established  this  fact. 

It  is  insisted  that  the  City  of  Nashville  cannot  be  held 
liable  in  damages  for  constructing  its  said  sewers  in  such 
a  way  as  to  empty  into  Brown's  Creek,  because  said  sewers 
were  constructed  along  natural  drainways,  and  were  con- 
structed for  the  benefit  of  the  health  of  both  the  popula- 
tion inside  and  out  of  the  city,  the  city  having  grown 
along  said  drainways,  branches,  etc.,  and  that  it  has  be- 
come necessary  for  the  city  to  use  said  stream  for  drain- 
age purposes,  and,  therefore,  it  had  the  right  to  construct 
its  sewers  along  such  natural  drainways. 

The  evidence  fails  to  show  that  before  these  sewers 
were  constructed  by  the  city  that  the  natural  drainage 
of  the  territory,  which  is  drained  by  said  sewers,  even 
tended  to  produce  the  conditions  that  exist  now  in  said 
creek.  There  is  no  evidence  tending  to  show  that  the  offal 
from  the  many  hundreds  of  toilets  that  is  now  carried  into 
said  creek  by  the  city's  sewers  passed  into  said  creek  be- 
fore the  sewers  were  constructed.  On  the  contrary,  the 
evidence  tends  to  show  that  the  toilets  in  that  portion  of 
the  city  were  walled  up  with  brick  and  cement,  according 
to  .the  regulations  of  the  city  and  county  health  authori- 
ties, and  had  to  be  cleaned  out  and  the  offal  hauled  away. 

.  By  Section  6869  of  Shannon's  Code,  it  is  a  public  nui- 
sance : 

(1)  "To  cause  or  suffer  any  offal,  filth,  or  noisome 
substance  to  be  collected  or  to  remain  in  any  place  to  the 
prejudice  of  others." 
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(2)  "To  obstruct  or  impede,  without  legal  authority, 
the  passage  of  any  navigable  river  or  collection  of  water." 

(3)  "To  corrupt  or  render  unwholesome  or  impure  the 
water  of  any  river,  stream  or  pond,  to  the  injury  or  preju- 
dice of  others." 

It  has  been  repeatedly  held  that  a  municipality,  in  pur- 
suing a  public  work,  is  not  privileged  to  commit  a  nui- 
sance to  the  special  injury  of  a  citizen,  and  if  it  does,  it 
must,  as  a  private  individual,  respond  in  damages  there- 
for :  Chattarwoga  v.  Bowling,  101  Tenn.,  342 ;  Burtram 
V.  Chattanooga,  7  Lea,  739 ;  Chapman  v.  Bochester,  110 
K  Y.,  273 ;  Hines  v.  Rocky  Mount,  162  K  C,  409,  33 
Ann.  Cas.,  132 ;  Am.  Ency.  of  Law,  Vol.  21,  717 ;  Thomp- 
son V.  City  of  Winona,  96  Miss.,  591 ;  Smith  v.  Sedalia, 
152  Mo.,  283. 

It  is  next  insisted  by  the  city  that  it  acquired  a  pre- 
scriptive right  to  pollute  the  waters  of  said  creek  by  rea- 
son of  its  long  and  continued  use  of  said  creek  for  that 
purpose  and  for  more  than  twenty  years  next  before  the 
bringing  of  this  suit. 

The  evidence  shows  that  this  suit  was  brought  in 
August,  1915,  and  that  the  first  sewer  constructed  by  the 
<jity  was  built  in  September,  1895,  which  was  less  than 
twenty  years  next  preceding  the  bringing  of  this  suit  by 
the  defendants  in  error.  It  cannot  therefore  be  held  that 
plaintiff  in  error  has  acquired  any  prescriptive  right  to 
pollute  the  waters  of  said  stream.  Furthermore,  the  evi- 
-dence  tends  to  show  that  only  for  the  last  few  years  has  the 
volume  of  offal  from  said  sewers  been  so  great  as  to  create 
a  nuisance  injurious  to  defendants  in  error's  property. 

It  is  next  insisted  that  the  action  of  defendants  in  error 
is  barred  by  the  statute  of  limitations  of  seven  years. 

We  hold  this  contention  not  well  taken.  The  seven- 
year  statute  is  not  applicable  to  said  cause  of  action. 
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It  is  next  insisted  that  there  can  be  no  recovery  in  this 
cause  because  defendants  in  error's  lot  does  not  abut  di- 
rectly on  said  creek,  but  is  125  yards  distant  from  it. 

We  think  this  is  immaterial,  in  view  of  the  evidence. 
The  proof  shows  that  it  is  close  enough  to  be  affected  by 
the  nuisance. 

Mr.  McQuillan,  in  his  work  on  Municipal  Corpora- 
tions, announces  the  rule  thus: 

"It  is  not  necessary  that  the  sewage  be  deposited  di- 
rectly on  one's  property  to  authorize  a  recovery  of  dam- 
ages, but  it  is  sufficient  that  it  percolates  into  and  through 
the  land." 

In  Rhodes  v.  City  of  Durham,  N.  C,  81  S.  E.,  938, 
it  was  held  that  where  plaintiff's  property  extended  to 
within  fifty  yards  of  a  stream,  and  was  injured  by  a  dis- 
charge of  sewage  into  the  stream  by  the  defendant  city, 
the  fact  that  the  property  did  not  abut  on  the  stream,  and 
that  there  had  been  no  physical  invasion  of  plaintiff's 
rights  in  the  same,  would  not  prevent  plaintiff  from  re- 
covering permanent  damages  resulting  to  his  land  from 
the  nuisance. 

It  is  insisted  that  the  Court  erred  in  giving  the  follow- 
ing instruction  to  the  jury: 

"The  defendant  city  further  claims  that  if  any  such 
nuisance  does  exist  to  the  extent  of  causing  plaintiffs  pri- 
vate or  special  damage  that  it  was  not  caused  by  the  de- 
fendant, but  that  other  causes  such  as  a  number  of  ceme- 
teries, dairies,  private  closets,  the  State  Industrial  School,, 
and  an  oil  refiner  all  dumping  their  foul  contents  into  said 
Brown's  Creek  together  with  dead  cats,  dead  dogs,  chickens,, 
etc.,  have  contributed  to  produce  the  situation  complained 
of,  if  such  exists,  and  that  the  amount  of  sewage  drained 
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into  said  creek  through  the  defendant's  sewers  was  not 
sufficient  of  itself  to  pollute  the  waters  of  Brown's  Creek 
in  such  manner  as  to  render  the  same  a  nuisance,  and  that 
no  such  nuisance  ever  did  exist  in  said  creek,  if  at  all 
until  the  other  agencies  above  named  added  their  foul  con- 
tents to  the  waters  of  Brown's  Creek.  The  defendant  in- 
sists that  it  is  not  liable  in  any  amount  of  damages  what- 
ever, and  that  in  no  event  can  it  be  held  liable  for  more 
than  its  proportionate  part  of  the  whole  damage  done^ 
if  any,  based  upon  the  proportion  that  its  said  sewerage 
bears  to  the  whole  amount  of  foul  and  imwholesome  gar- 
bage that  has  been  thrown  into  said  creek  within  three 
years  next  preceding  the  bringing  of  this  action. 

The  Court  instructs  you,  gentlemen  of  the  jury,  that 
the  above  contention  of  the  defendant  city  raised  by  its 
first,  second  and  fourth  pleas  as  above  read  to  you  is  a 
legally  sound  and  valid  contention,  but  that  the  burden 
of  the  proof  rests  upon  the  defendant  to  show  by  a  pre- 
ponderance of  all  the  evidence  in  the  case  that  the  state- 
ments raised  by  and  embraced  in  its  first,  second  and  fourth 
pleas  as  above  set  out  are  true  before  defendant  can  escape 
liability  on  its  said  first  or  second  or  fourth  plea." 

We  are  of  opinion  that  there  was  no  error  in  this  in- 
struction. The  city  having  set  up  by  its  pleas  that  out- 
side agencies,  not  connected  with  its  sewers,  had  con- 
tributed to  the  creation  of  the  nuisance  which  had  affected 
the  property  of  defendants  in  error,  we  think  the  burden 
of  proof  was  on  the  city  to  show  what  proportion  of  the 
damage,  which  defendants  in  error  had  sustained,  was 
produced  by  said  outside  agencies.  Said  pleas  were 
affirmative  in  their  nature,  and  the  burden  of  proof  is  al- 
ways on  the  party  having  the  affirmative  of  the  issue: 
Stewart  v.  Nashville,  96  Tenn.,  50;  Insurance  Co.  v, 
Bennett,  90  Tenn.,  256. 
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It  is  next  insisted  that  the  Court  erred  in  giving  in 
charge  to  the  jury  special  request  No.  4  of  the  defend- 
ants in  error,  which  is  as  follows : 

"The  Court  further  charges  you  that  if  one  purchases 
land  near  a  creek,  and  at  the  time  he  purchases  he  knew 
of  the  existence  in  the  creek  of  a  nuisance,  consisting  of 
the  discharge  of  sewage  therein  from  a  neighboring  city 
under  an  alleged  easement,  the  plaintiflF  would  not  be 
estopped  to  recover  damages  against  the  city  for  a  nui- 
sance." 

We  are  of  the  opinion  that  there  was  no  error  in  this 
instruction.  In  the  first  place  there  was  no  evidence  tend- 
ing to  show  that  defendants  in  error  knew  of  the  existence 
of  the  alleged  nuisance  at  the  time  they  purchased  the 
property  in  question.  Upon  the  other  hand,  Mr.  Wills 
expressly  testified  that  he  did  not  know  of  the  existence 
of  said  nuisance,  and  the  evidence  tends  to  show  that  said 
nuisance  did  not  really  exist  at  the  time  of  the  purchase 
by  defendants  in  error,  but  has  been  created  since  by  the 
construction  of  additional  sewers,  which  empty  into  said 
creek,  and  by  which  the  drainage  of  oflfal  into  said  creek 
has  been  greatly  increased.  However,  if  defendants  in 
error  had  known  of  the  existence  of  said  nuisance  at  the 
time  they  purchased  the  property  in  question,  we  do  not 
think  they  would  be  estopped  from  claiming  damages  sus- 
tained by  reason  of  said  nuisance,  because  a  nuisance  is 
unlawful,  and  one  is  not  bound  to  contemplate  that  it  will 
be  continued  by  the  person  creating  it,  but  rather  that  it 
will  be  discontinued. 

By  the  fifth  assignment  of  error  it  is  insisted  that  the 
verdict  is  excessive;  so  much  so  as  to  indicate  passion, 
prejudice,  or  caprice  on  the  part  of  the  jury. 

By  the  sixth  assignment  it  is  insisted  that  the  Court 
erred  in  charging  the  jury  as  follows : 
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"The  damage  to  the  rental  value  of  plaintiffs'  premises 
should  largely  govern  you  in  the  assessment  of  damages, 
but  if  certain  and  positive  damage  has  been  shown  to  the 
rental  value  of  plaintiff's  said  property,  then  you  may  also 
take  into  consideration  such  discomfort  and  annoyance 
and  danger  to  health  that  plaintiffs  were  subjected  to  by 
reason  of  the  presence  of  such  nuisance,  and  allow  the 
plaintiffs  such  damages  as  will  fairly  compensate  them 
for  the  said  decreased  rental  value  or  use  of  their  prop- 
erty, together,  with  and  for  such  discomfort,  annoyance, 
and  damage  to  health  as  they  have  sustained." 

We  are  of  opinion  that  the  above  instruction  was  erron- 
eous, and  was  not  in  accord  with  the  rule  announced  in 
the  cases  of  Oossett  v.  Sou.  By.,  115  Tenn.,  390,  and 
Terminal  Co.  v.  Lellyett,  114  Tenn.,  407.  The  rule  an- 
nounced in  those  two  cases,  if  we  understand  it  correctly 
is,  that  recovery  can  be  had  only  for  the  impairment  of 
the  usable  or  rental  value  of  the  property  growing  out  of 
the  discomfort  and  inconvenience  suffered  from  the  alleged 
nuisance ;  that  there  can  be  no  recovery  for  mere  discom- 
fort, annoyance  or  mental  distrcvss  occasioned  by  the  nui- 
sance, unless  such  discomfort,  annoyance,  etc.,  proceeds 
to  the  extent  of  injuring  the  usable  or  rental  value  of  the 
premises.  There  is  no  evidence  in  the  record  tending  to 
show  that  defendants  suffered  any  physical  injury  from 
said  nuisance,  nor  that  their  healths  were  impaired.  There 
is  testimony  showing  that  two  years  before  the  trial  the 
son  of  defendants  in  error  had  a  spell  of  fever,  but  there 
is  no  evidence  tending  to  show  that  this  attack  of  fever 
was  due  to  the  nuisance  then  being  created  by  the  city. 
The  most  that  is  proven  is  that  defendants  in  error  and 
their  family  suffered  discomfort,  annoyance,  and  incon- 
venience from  the  foul  odors  carried  by  the  winds  on  and 
into  their  premises.    We  think  their  recovery  must  be  con- 
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fined  to  injury  to  the  usable  or  rental  value  of  their  prop- 
erty, and  there  can  be  no  additional  recovery  for  mere 
physical  discomfort,  annoyance  and  inconvenience  suffered 
by  the  defendants  in  error. 

The  evidence  shows  that  the  property  of  defendants 
in  error  was  worth  from  $800.00  to  $1,000.00,  and  that 
its  rental  value  would  be  $12.00  or  $12.50  per  month 
but  for  the  existence  of  said  nuisance.  Defendants  in 
error  introduced  evidence  tending  to  show  that  the  usable 
value  of  their  property  had  been  destroyed  by  the  alleged 
nuisance. 

The  Court  charged  the  jury  that  defendants  in  error 
could  only  recover  for  damages  sustained  within  three 
years  next  preceding  the  bringing  of  the  suit,  and  it  is 
quite  evident  that  the  jury  included  in  their  verdict  dam- 
ages not  only  for  injury  to  the  usable  value  of  said  prop- 
erty, but  said  verdict  embraces  damages  for  physical  dis- 
comfort, inconvenience  and  annoyance  suffered  by  defend- 
ants in  error  on  account  of  said  nuisance.  Assuming  that 
the  rental  or  usable  value  of  defendants  in  error's  property 
was  entirely  destroyed  for  three  years  next  preceding  the 
institution  of  their  suit,  this  would  amount  only  to  $450.00. 
The  verdict  of  the  jury  was  for  $750.00,  and  we  think  it 
excessive.  The  excessiveness  is,  no  doubt,  due  to  the  error 
in  the  Court's  charge  relating  to  the  elements  of  damage, 
which  the  defendants  in  error  were  entitled  to  recover. 
We  think  this  error  may  be  cured,  however,  by  a  remittitur. 

It  is  therefore  ordered  that  unless  defendants  in  error 
will  accept  a  remittitur  of  the  sum  of  $300.00,  the  judg^ 
ment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial.  If  the  remittitur  is  accepted,  the  judgment,  less 
said  remittitur,  will  be  affirmed  with  costs. 
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Maby  Smith  v.  Ewin  Mjedley  et  ai.. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1916. 

1.  Changebt  Pleading  and  Pbaotioe.    Inconsistency  of  original 

and  amended  bills.    Matters  of  law  and  matters  of  fact. 

The  rule  forbidding  the  filing  of  an  amended  blU  Inconsistent 
with  the  averments  of  an  original  bill  has  no  application 
to  the  case  of  an  amended  bill  setting  up  differing  claims 
upon  matters  of  law. 

2.  Estoppel.    Judicial  estoppel.    Construction  of  instruments. 

The  doctrine  of  estoppel  does  not  repel  a  litigant  who  takes 
a  different  position  with  respect  to  construction  of  an  in- 
strument from  that  on^  occupied  by  him  at  the  beginning 
of  the  lawsuit.  Nor  is  a  party  to  an  instrument  estopped 
to  assert  that  his  first  construction  of  an  instrument  was 
erroneous. 

3.  Deeds.    Construction  of.    Intention  of  testator.    Disregard  of 

technical  divisions. 

It  is  the  duty  of  the  courts  to  ascertain  the  intention  of  the 
maker  of  a  deed  and  to  give  etfect  thereto  regardless  of  the 
technical  parts  of  the  instrument. 

4.  Saice.     Grantee  named  for  the  first  time  in  the  habendum 

clause. 

A  party  named  for  the  first  time  in  the  habendum  clause  of 
a  deed  may  be  treated  as  a  vendee  if  it  be  clear  that  the 
grantor  intended  the  party  to  be  one  of  the  conveyees. 


Fbom  Putnam  County. 


Appealed  from  the  Chancery  Court  of  Putnam  County. 
A.  H.  Roberts^  Chancellor. 
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O.  K.  IIoLLADAY  for  Appellants. 

B.  G.  Adcock  and  V.  E.  Bookman  for  Appellee. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

Complainant  filed  her  first  or  original  bill  in  October, 
1915,  alleging  that  she  was  the  widow  of  one  N.  B.  Medley^ 
deceased,  and  that  the  defendants  were  her  children  and 
grandchildren;  that  her  husband  died'  in  1910  the  owner 
of  a  tract  of  land  in  Putnam  County  containing  about 
eighty  acres ;  that  she  was  the  owner  by  -purchase  of  a  one^ 
tenth  undivided  interest  acquired  from  her  son  Doc  Med- 
ley, and  that  she  was  entitled  to  homestead  and  dower^ 
although  the  same  had  not  been  allotted  to  her;  and  that 
the  land  was  worth  about  $3,000.  She  further  declared 
her  desire  that  the  land  be  sold,  and  that  the  cash  value  of 
her  homestead  and  dower  be  ascertained  and  paid  to  her, 
and  that  the  remainder  interest  be  converted  and  divided. 

The  adult  defendants  resisted  the  sale  of  the  homestead, 
claiming  that  the  minors  were  themselves  entitled  to  home- 
stead, and  should  be  kept  together  until  all  arrived  at  agie. 
The  minors  answered  through  guardian  ad  litem,  who 
su;bmitted  their  interests  to  the  protection  of  the  Court. 
Complainant  demanded  a  jury  for  some  reason,  and  the 
case  was  set  for  trial  on  December  9th. 

On  December  8th  complainant  presented  an  amended 
bill  in  which,  after  repeating  the  substance  of  the  original 
bill,  she  averred  that  she  had  been  laboring  under  a  mis- 
take as  to  her  interest  in  the  tract  of  land  involved,  in  that 
she  was  as  a  matter  of  law  and  fact  the  o^vner  of  the  entire 
estate ;  that  she  had  more  closely  examined  the  deed  of  her 
husband,  and  had  been  more  recently  advised  with  respect 
thereto,  and  had  been  told  that  the  land  was  orginally  con- 
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vejed  to  her  busfband  audi  herself  as  tenants  by  the  entire- 
ties, and  that  as  she  had  sar^i^^d-  her  husband,  die  was  sole 


Her  prayer  was  that  her  amended  bill  be  filed,  that  de- 
fendants answer,  that  the  Court  construe  her  deed  and 
decree  her  to  be  the  owner  of  the  land  involved  instead  of 
a  tenant  by  dower  and  homestead. 

The  chanoellor  permitted  the  amendment  to  be  filed, 
with  permission  of  course  to  defendants  to  defend.  They 
demurred  upon  the  ground  that  the  amended  bill  was  in- 
consistent with  the  original  bill,  and  secondly  because, 
when  the  deed  in  question  was  construed  as  part  of  the 
amended  bill,  as  it  should  be,  it  was  diown  that  N.  B. 
Medley  was  the  absolute  owner  of  the  land.  The  deed  in 
question  was  executed  by  Gallant  Tucker  and  wife  in 
1903. 

The  case  was  determined  by  the  chancellor  on  demurrer. 
He  construed  the  deed  as  having  been  made  jointly  to  com- 
plainant and  her  husiband,  with  survivorship  in  her;  and 
he  sustained  the  amended  bill  and  adjudged  her  entitled 
to  the  land,  and  not  estopped  by  any  step  taken  by  her 
theretofore.  From  this  decree  all  defendants,  including 
the  minors  represented  by  guardian  ad  litem,  have  ap- 
pealed and  assigned  errors. 

We  shall  dispose  of  some  two  or  three  questions  of  pro- 
cedure before  discussing  the  much  controverted  legal  point. 
It  is  earnestly  contended  by  able  counsel  that  the  amended 
bill  should  have  been  disallowed,  because  it  was  contra- 
dictory of  the  first  bill,  and  because  it  was  equivalent  to 
an  abandonment  of  the  claims  of  the  first  pleading-  and  the 
substitution  of  a  new  claim  or  equity. 

There  is  no  doubt  but  there  is  a  conflict  between  the 
original  and  the  amended  bills.     In  the  first  complainant 
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claimed  as  widow  of  N.  B.  Medley  and  asaerted  no  other 
interest  than  as  such  widow  and  vendee  of  an  undivided 
interest  of  a  child.  In  her  second  bill  she  avers  absolute 
ownership.  If  these  were  matters  of  fact  solely,  com- 
plainant would  have  no  standing.  Equity  refuses  to  hear 
a  party  who  resorts  to  contradictory  allegation.  But  the 
rule  has  no  application  to  contentions  with  respect 
to  matters  of  law.  It  is  not  contended  that 
any  of  the  defendants  were  misled  to  their  preju- 
dice by  the  position  of  complainant;  and  it  is  ap- 
parent that  the  knowledge  of  each  was  equal.  The  deed 
in  question  was  registered  some  years  before  this  litigation 
arose,  and  was  subject  to  inspection.  Hence  the  absence 
of  the  two  essentials  of  an  estoppel.  For  it  is  necessary 
before  an  estoppel  is  wrought  to  show  that  the  party  urging 
the  defense  had  been  misled.  This  cannot  be  done  with 
respect  to  legal  questions^  especially  those  about  which 
tjhere  is  controversy,  and  particularly  is  this  so  with  re- 
spect to  the  construction  of  instruments.  Tate  v.  Tate, 
126  Tenn.,  169.  We  therefore  overrule  all  those  assign- 
ments assailing  the  action  of  the  chancellor  and  permitting 
complainant  to  file  her  amended  bill. 

Recurring  now  to  the  chief  assignment,  namely,  that  the 
chancellor  was  in  error  in  adjudging  that  complainant 
became  the  absolute  owner  of  the  land  at  the  time  of  her 
husband's  death;  we  shall  briefly  state  the  two  conten- 
tions* It  is  urged  by  appellants  that  as  Mrs.  Medley's 
name  was  not  mentioned  in  the  granting  clause  or  any- 
where else  than  in  the  habendum,  she  was  not  a  conveyee. 
It  is  urged  by  complainant,  that  although  her  name  did 
not  occur  in  the  conveying  clause,  it  was  inserted  in  the 
habendum,  and  that  this  clearly  indicated  an  intention  to 
vest  her  with  title  jointly  with  her  husband. 

The  deed  involved  is  in  substance  as  follows : 
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*^We,  Gallant  Tucker  and  wife,  Eliza  Tucker,  have  this 
day  bargained  and  sold  to  N.  B.  Medley  for  the  considera- 
tion of  $900  .  .  .  the  following  described  tract  of 
land     ... 

"To  have  and  to  hold  to  the  said  N.  B.  Medley  and  wife 
M.  J.  Medley  and  their  heirs  and  assigns  forever.  We 
do  covenant  with  the  said  N.  B.  Medley  that  we  are  law- 
fully seized  of  said  land  and  have  a  good  right  to  convey 
it,  and  that  the  same  is  unincumbered.  We  further  bind 
ourselves,  our  heirs  and  representatives  to  forever  warrant 
and  defend  the  title  of  said  land  to  NT.  B.  Medley  and  his 
heirs  against  the  lawful  claims  of  all  persons.'' 

Our  primary  duty  is  to  ascertain  the  intention  of  the 
parties  to  this  instrument.  The  common  law  rules  whereby 
deeds  were  divided  into  premises,  habendum,  and  cove- 
nant clauses  have  been  so  far  modified  as  to  require  the 
Courts  to  disregard  these  technical  parts  in  their  eiforts 
to  ascertain  the  intention  of  the  grantor.  Fogarty  v.  Stack, 
86  TemL,  610;  Teague  v.  Sawder,  121  Tfenn.,  163,  8  Eul. 
Cas.  Law,  1037;  CarULee  v.  Ellsberry,  12  L.  R  A.  (N. 
S.),  956. 

What  is  meant  by  disregarding  the  technical  division 
of  a  deed  in  the  effort  to  learn  the  intention  of  the  grantor 
with  respect  to  the  grantee  ?  It  is  none  other  than  that  if 
a  Court  can  see  that  the  grantor  intended  for  a  certain 
party  to  be  a  grantee,  effect  must  'be  given  to  this  intention 
regardless  of  the  place  in  the  deed  at  which  the  name  of 
the  grantee  appears. 

It  is  true  that  a  granting  or  conveying  clause  of  a  deed 
is  always  important,  and  that  it  in  general  contains  the 
names  of  all  grantors  and  grantees.  But  this  does  not 
render  it  illegal  nor  impossible  to  insert  the  name  of  a 
^antee  at  another  place.  While  it  is  also  the  general  rule 
that  we  find  the  quantum  of  estate  and  the  purchasers  all 
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named  in  the  premises  or  granting  clause,  and  that  subse- 
quent clauses  inconsistent  therewith  are  to  be  disregarded^ 
this  still  does  not  abate  one  tittle  the  obligation  of  the 
Court  to  find  the  intention  of  the  testator  and  to  give  it 
effect  if  not  contrary  to  law.  It  is  only  when  the  two 
clauses  are  irreconciliable  to  such  an  extent  as  to  bring 
confusion  and  to  render  impossible  the  carrying  out  of  the 
two  that  the  rule  whereby  the  last  clause  must  give  way 
applies.     Teaffue  v.  Sowder,  supra. 

We  are  of  opinion  that  the  above  deed  manifests  an  in- 
tention of  the  grantor  that  the  wife  of  Medley  should  be 
a  joint  grantee  of  the  estate.  It  will  be  observed  that  she 
is  not  merely  referred  to  as  wife,  but  that  her  initials  are 
given;  and  it  should  also  ibe  noted  that  the  heirs  of  the 
husband  and  wife  are  referred  to  jointly.  It  is  true  that 
the  covenants  are  with  Medley  only.  But  there  still  re- 
main words  which  clearly  indicate  that  Mrs.  Medley  was 
to  be  interested  in  the  estate  as  an  occupant  or  participant^ 
and  terms  pointing  out  an  estate  in  fee  in  her  are  to  be 
found.  If  we  were  to  apply  the  old  common  law  rule  with 
its  strictness,  Mrs.  Medley  might  be  excluded.  Even  this 
is  a  matter  of  controversy  as  we  shall  attempt  briefly  to 
show  later.  But  we  are  at  present  concerned  to  know  how 
the  explicit  provisions  of  the  habendum  clause  can  be 
treated  as  of  no  validity.  The  presumption  must  be  in- 
dulged that  these  terms  were  used  advisedly  and  for  a  pur^ 
pose;  and  they  must  not  be  lightly  cast  out  or  stricken 
from  the  context.  Coal  Co.  v.  Beckelheimer,  5i2  Am. 
Rep.,  645. 

Even  at  the  conunon  law  it  was  held  that  the  Courts 
should  give  effect  to  both  the  granting  clause  and  the  ha- 
bendum clause  when  reconciliation  was  possible.  Hustedd 
v.  Rollins,  42  L.  R  A.  (N.  S.),  383.  It  can  readily  be 
imagined  that  the  draftsman  of  this  instrument  thought 
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the  insertion  of  Mrs.  Medley's  name  in  the  hahendum 
sufficient.  At  that  time  much  more  than  at  present  the 
hucFband  was  the  director  in  such  matters;  and  it  is  not 
far-fetched  to  assume  that  the  grantor  and  Medley  deemed 
a  conveyance  to  him,  with  specification  that  he  was  to  hold 
it  jointly  with  his  wife,  sufficient  to  vest  her  with  an  in- 
terest. 

We  need  not  consider  the  very  numerous  authorities 
announcing  the  rule  requiring  the  elimination  of  the  second 
or  conflicting  clause  of  a  deed.  Most  of  them  deal  with 
the  quantum  of  estate.  Very  few  tieat  of  the  enlargement 
of  the  number  of  grantees.  With  respect  to  the  latter 
we  found  in  our  investigation  that  it  has  been 
treated  by  the  Courts  in  a  few  instances,  always  favor^ 
ably  to  the  contention  of  the  omitted  grantee.  For  in- 
stance, it  was  held  in  the  South  Carolina  case  of  McLeod 
V.  Tallant,  20  L.  R.  A.,  842,  that  the  insertion  of  the  name 
of  the  wife  in  the  habendum  clause  only  was  sufficient  to 
make  her  a  joint  grantee  with  her  husband.  In  Husted  v. 
RdUins,  supra,  it  was  held  that  a  new  or  additional  vendee 
nojight  be  brought  in  by  the  habendum;  and  it  seems  to 
have  been  held  at  numerous  times  that  the  grantee  might 
be  named  for  the  first  time  in  the  habendum.  Berry  v. 
Billings,  69  Am.  Dec.,  107 ;  4  Kent's  Com.,  468.  In  fact 
the  habendum  clause  was  at  the  common  law  regarded'  as 
the  proper  place  in  which  to  insert  the  name  of  the  vendee. 
If  so,  why  could  an  additional  name  not  be  inserted  ?  And 
this  really  is  justified  by  every  rule  other  than  those  of  the 
most  technical  kind. 

In  Devlin  on  Deeds,  Sec.  216,  it  is  stated  that  where  it 
is  clear  that  the  grantor  intended  that  the  habendum  clause 
should  prevail,  it  will  be  given  effect  Complainant  brings 
herself  within  this  rule.  For  there  can  be  no  mistaking 
the  intention  of  the  grantor  that  Mrs.  Medley  participate. 
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See  also  Boclme  v.  Arthus,  34  Am.  St.,  162,  wherein  it 
was  held  that  where  a  grantor  manifested  an  intention  with 
respect  to  the  thing  granted,  this  intention  must  be  effectu- 
ated, although  it  appear  at  an  unusual  place  in  the  instru- 
ment. We  are  satisfied  with  the  correctness  of  the  decree 
of  the  chancellor  in  treating  Mrs.^  Smith  as  tenant  by  the 
entireties  with  her  husband,  and  therefore  entitled  to  the 
estate  by  survivorship. 

It  results  that  the  decrees  will  be  affirmed  and  the  cause 
remanded  to  the  lower  Court  for  such  additional  steps  as 
may  be  necessary.  We  direct  that  Mrs.  Smith  pay  the 
costs  of  this  proceeding,  her  conduct  clearly  justifying 
such  an  order. 
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Babbon  G.  Collier  Inc.  v.  Geobgb  Studios. 

Affirmed  by  the  Supreme  Court,  1917. 

FoBEiGN  CoBPOBATioiTs.    Failure  to  prove  the  filing  of  a  charter 
with  the  secretary  of  state.    Presumption  with  respect  to. 

In  the  absence  of  proof  to  the  contrary  the  presumption  will 
be  indulged  that  a  foreign  corporation  suing  in  this  state 
has  complied  with  the  statutory  requirement  that  the  char- 
ter of  such  corporation  be  filed  with  the  secretary  of  state 
as  a  condition  precedent  to  the  doing  of  business  in  this 
state. 


From  Ej^tox  County. 


Appealed  in  error  from  the  Circuit  Court  of  Knox 
County.    VoN  A.  Huffakeb^  Judge. 

Roy  Johnson  for  Plaintiff  in  Error. 

Cates  &  Price  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court 

This  is  a  suit  upon  an  account  for  $173.98,  and  was 
instituted  on  ]!^'ovember  3,  1916,  before  a  justice  of  the 
peace  for  Ejiox  County,  hy  the  plaintiff  in  error,  Barron 
Q.  Collier,  Inc.,  against  the  defendant  in  error,  George 
MoClain,  proprietor  of  George  Studios. 

The  account  upon  which  the  suit  was  brought  came  from 
the  State  of  New  York,  and  was  sworn  to  as  required  by 
statute.  The  affidavit  showed  that  the  plaintiff  in  error 
was  a  New  York  corporation. 
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The  case  was  finally  carried  to  the  Circuit  Court  of  the 
county,  where  it  was  tried  before  the  circuit  judge  with- 
out the  intervention  of  a  jury,  and  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff  in  error  and  against  the  de- 
fendant in  error  for  the  amount  of  said  account,  and  costs 
of  suit. 

Subsequently,  a  motion  for  a  new  trial  was  seasonably 
filed'  by  the  defendant  beldw,  seeking  to  have  the  judgment 
vacated  and  set  aside  upon  the  ground  that  it  appeared 
from  the  undisputed  evidence  introduced  upon  the  trial 
that  the  plaintiff  below,  Barron  G.  Collier,  Inc^,  is  a  corpo- 
ration duly  chartered  and  organized  under  the  laws  of  the 
State  of  New  York ;  that  the  account  sued  on  was  predi- 
cated upon  a  contract  entered  into  between  the  plaintiff 
and  defendant,  under  the  tenziB  of  which  the  plaintiff  con- 
tracted to  and  did  furnish  advertising  cards  in  one-half 
of  all  the  street  cars  of  the  Ejioxville  Eailway  &  Light 
Company,  operated  on  the  tracks  of  the  Knoxville  Railway 
&  Light  Company  in  Knoxville,  Tennessee ;  and  that  said 
advertisements  were  inserted  in  said  cars  between  the  dates 
of  April  30,  1913,  and  August  1,  1914;  that  said  plaintiff 
had  an  auditor  in  Knoxville,  who  checked  said  cards  in 
said  cars;  that  the  plaintiff  was  doing  business  in  the 
State  of.  Tennessee,  within  the  meaning  of  chapter  122 
of  the  Act  of  1891,  and  chapter  31  of  the  Act  of  1877, 
which  Acts,  by  their  terms  and  provisions,  prohibit  for- 
eign corporations  from  doing  Ijusiness  in  Tennessee,  unless 
such  corporations  shall  first  file  in  the  office  of  the  Secre- 
tary of  State  copies  of  their  charters,  and  cause  abstracts 
of  the  same  to  be  recorded  in  the  office  of  the  Easter  in 
each  county  in  which  said  corporation  desire  or  propose  to 
carry  on  their  business,  and  which  Acts  provide  that  it 
shall  be  unlawful  for  any  such  corporation  to  do,  or  at- 
tempt to  do  any  business  in  this  State,  without  having 
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complied  with  the  provisions  of  said  Acts.  And  that  the 
plaintiff  failed  to  prove,  upon  the  trial  of  said  case,  that 
it  had  complied  with  said  statutes,  and,  therefore,  could 
not  enforce  its  claim  against  the  defendant  McOlain. 

This  motion  was  sustained  by  the  trial  judge,  and  the 
judgment  in  favor  of  the  plaintiff  in  error  was  vaieated 
and  set  aside,  and  its  suit  dismissed.  From  this  judgment 
it  appealed  to  this  Court,  after  its  motion  for  a  new  trial 
had  been  overruled,  and  it  has  assigned  the  action  of  the 
Circuit  Judge  in  vacating  and  setting  aside  the  judgment 
in  its  favor  upon  the  grounds  stated  in  the  defendant  in 
error's  motion  for  error. 

The  affidavit  attached  to  the  account  sued  on,  and  which 
account  was  attached  to  the  warrant,  showed  that  the  plain- 
tiff in  error  is  a  foreign  corporation,  but  there  was  no 
evidence  offered  in  the  Court  below  tending  to  show  that 
the  plaintiff  in  error  bad  not  complied  with  chapter  122 
of  the  Act  of  1891,  which  requires  all  foreign  corporations, 
before  attempting  to  do  business  in  this  State,  to  file  a  copy 
of  their  charter  in  the  office  of  the  Secretary  of  State.  The 
record  is  silent  on  this  point 

It  is  manifest  that  the  trial  judge,  in  vacating  and  set- 
ting the  judgment  aside  upon  the  defendant  in  error's  mo- 
tion, was  of  the  opinion  that  the  plaintiff  in  error  must 
show  this  fact  before  it  would  be  entitled  to  maintain  its 
suit  In  other  words,  that  the  Court  could  not  indulge  the 
presumption  that  the  statute  of  this  State  regulating  for- 
eign corporations  had  been  complied  with,  and,  therefore, 
dismissed  the  suit 

It  is  insisted  by  plaintiff  in  error  that,  in  the  absence 
of  evidence  tending  to  show  that  plaintiff  in  error  has 
failed  to  comply  with  section  122  of  the  Act  of  1891,  the 
Court  will  presume  that  it  has  complied  with  said  Act. 
In  other  words,  there  will  be  no  presumption  that  it  has 
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violated  the  law  of  the  State,  but  rather  the  presumption, 
that  it  has  complied  with  the  law. 

We  are  of  the  opinion  th-at  this  question  is  settled  in 
favor  of  the  contention  of  the  plaintiff  in  error  in  the  case 
of  Young  v.  Iron  Co.,  85  Tenn.,  200,  in  whidi  case  it  was 
expressly  held  that,  in  the  absence  of  proof  to  the  contrary^ 
the  Court  will  presume  that  a  foreign  corporation  has  filed 
a  copy  of  its  charter  with  the  Secretary  of  State,  and  that 
it  is  lawfully,  and  not  unlawfully,  exercising  its  faculties 
in  the  State  under  the  terms  of  the  legislative  permission 
by  which  it  is  here  adopted. 

But  it  is  insisted  by  the  defendant  in  error  that  the 
more  recent  case  of  Cary-LombaTd  Lumber  Co.  v.  Thomas, 
92  Tenn.,  58^,  holds  to  the  contrary.  In  that  case  it  ex- 
pressly appeared  from  the  proof  that  the  corporation  had 
not  complied  with  the  Act  of  1891  above  referred  to  by 
causing  an  albstract  or  memorandum  of  its  charter  to  be 
registered  in  the  county  where  it  was  doing  business,  as 
required  by  said  Act^  with  the  Secretary  of  State,  and  it 
was,  therefore,  held  that  Tsertain  lumber  contracts  of  the 
plaintiff  in  error  were  invalid  and  could  not  be  enforced 
in  the  Courts  of  this  State,  for  the  reason  t}iat4iie  Act  had 
not  been  complied  with.  In  discussing  the  question  -of 
illegality  the  Court  said: 

^'The  illegality  of  these  transactions  is  not  set  up  in  the 
pleadings,  but  only  appears  from  the  proof,  and  the  Chan- 
cellor held  that,  in  this  condition  of  the  case,  he  would  not 
refuse  complainant  relief  upon  the  presumption  that  no 
abstract  had  been  recorded  prior  to  July  28,  1891.  In 
this  we  are  of  opinion  that  the  Chancellor  was  in  error. 

"The  Courts  will  deny  any  relief  upon  any  illegal  con- 
tract or  transaction,  whenever  the  illegality  is  made  to 
appear,  whether  in  the  pleadings  or  proof,  and  will  repel 
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the  party  guilty  of  the  ill^ality  from  the  Court  whenever 
the  fact  appears." 

The  Court  continuing,  said: 

"In  order  to  entitle  the  complainant  to  any  relief,  it 
must  show  affirmatively  that  it  had  complied  with  the  law ;, 
until  that  is  done,  all  its  transactions  are  illegal.  The 
burden  of  proof  being  upon  it,  the  Court  can  presume  noth- 
ing in  its  favor,  and  can  only  hold  such  of  its  contracts 
enforcible  as  it  shows  were  made  after  it  had  complied 
with  the  law  enabling  it  to  make  a  valid  contract,  and  to 
transact  business." 

We  think  th©  above  language  of  the  learned-  judge  who- 
wrote  the  opinion  in  that  case  was  aside  from  the  question 
presented,  and  is  dictum.  In  that  case  the  proof  showed 
that  the  Lumber  Company  had  failed  to  file  an  abstract 
of  its  charter  with  the  County  Court  Clerk  of  Shelby 
County,  the  county  in  which  said  contract  was  made,  as- 
required  by  the  Act  hereinbefore  referred  to,  and,  there- 
fore, it  could  not  recover  upon  any  contracts  made  prior 
to  the  date  of  filing  an  abstract  of  its  charter  as  required 
by  statute. 

We  hardly  think  that  the  Court  intended  to  hold  that,, 
in  the  absence  of  any  evidence  tending  to  show  that  a 
foreign  corporation  has  not  filed  a  copy  of  its  charter  with- 
the  Secretary  of  State,  as  required  'by  the  Acts  of  1891,. 
the  Courts  must  presume  that  it  has  not  complied  with  the 
law,  and,  therefore,  cannot  enforce  any  contract  made  in 
this  State.  Such  a  holding  would  'be  out  of  harmony  withr 
the  general  rule. 

By  the  provisions  of  the  Act  of  1891  it  is  made  a  misde- 
meanor for  a  foreign  corporation  to  fail  to  comply  with 
said  Act  with  reference  to  filing  an  abstract  of  its  charter- 
in  the  office  of  the  Secretary  of  State,  and  makes  it  subject; 
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to  a  fine  of  not  less  than  $100.0(>,  nor  more  than  $500.00, 
in  the  discretion  of  the  jury  trying  the  case. 

In  the  case  of  Eaist  Tennessee,  etc..  Railroad  Co.  v. 
JStetuart,  13  Lea,  432,  it  was  held  that  no  presumption  will 
be  indulged  that  a  person  has  violated  the  law.  There  ie 
always  a  presumption  in  favor  of  the  validity  rather  than 
invalidity.  Pamsworth  &  Beanies  v.  Fotice  <6  Fleming,  2 
Cold.,  10«,  121 ;  Swan  v.  Roberts,  2  Cold.,  153. 

In  Singer  Mfg.  Co.  v.  Jenkins  (Ohy.  App.),  59  S.  W., 
•660,  it  was  held  that,  in  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  an  agent  required  to  take 
out  the  license  required  by  the  Revenue  Act  of  1895,  for 
the  privilege  of  selling  sewing  machines,  made  no  sales 
after  his  license  expired. 

In  R.  C.  L.,  YoL  12,  Sec  79,  the  role  is  announced  as 
follows: 

*'It  may  be  stated  as  a  general  rule,  that  in  an  action  by 
a  foreign  corporation,  the  complaint  need  not  allege  com- 
pliance hj  the  plaintiff  with  a  domestic  statute  prescribing 
the  conditions  on  which  such  corporations  may  do  business 
in  the  State.  Compliance  with  the  statute  will  be  pre- 
sumed unless  the  failure  to  comply  therewith  appears  on 
the  face  of  the  complaint,  and  the  failure  to  comply  with 
such  statute  is  held  to  be  a  defense  which  must  be  taken 
advantage  of  by  answer.  This  rule  applies,  though  the 
action  is  on  a  contract  made  within  the  domestic  State." 

Also  see  note,  13  Anno.  Cas.,  69;  Note,  2  Anno.  Cas., 
1005. 

We  are  clearly  of  the  opinion  that  our  Supreme  Court 
never  intended ;  in  the  case  of  C wry-Lombard  Lumber  Co. 
V.  Thomas,  supra,  to  hold,  in  the  absence  of  proof  that  a 
foreign  corporation  had  not  complied  with  the  statute  regu- 
lating such  corporation  doing  business  in  this  State,  that 
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the  Courts  will  presume  that  there  has  been  no  compliance, 
and'  that  such  corporation  is  violating  the  law,  which  sub- 
jects it  to  a  penalty  for  failure  to  comply ;  but  it  must,  at 
least,  appear  from  the  proof  that  there  has  not  been  a,  com- 
pliance.  Otherwise,  the  Court  will  indulge  the  presump- 
tion tiiat  the  statute  has  been  complied  with. 

It  is  next  insisted  that  the  plaintiff  below  cannot  recover 
upon  the  facts  of  the  case.  It  is  insisted  that  the  evidence 
shows  that  the  defendant  in  error  notified  the  plaintiff  in 
error  to  cancel  the  contract  for  the  advertising  before  any 
portion  of  it  was  put  in  the  cars,  and  this  the  plaintiff  in 
error  refused  to  do.  It  is  insisted  that  the  defendant  in 
error  had  the  right  to  cancel  the  contract,  and  the  plaintiff 
in  error's  remedy  was  to  sue  for  a  breach  thereof.  It  is 
insisted  that  the  plaintiff  in  error  could  not  go  ahead,  after 
it  had  been  notified'  to  cancel  the  contract,  and  put  said 
advertising  in  the  cars  and  recover  the  price  of  same. 

There  was  evidence  offered'  by  the  plaintiff  in  error  upon 
the  trial  in  the  Court  below  that,  notwithstanding  it  was 
notified  by  the  defendant  in  error  to  cancel  the  contract,  it 
refused  to  do  so,  but  went  ahead  and  inserted  the  advertis- 
ing according  to  the  contract,  and  after  it  was  inserted,, 
defendant  in  error  agreed  to  pay  for  it,  and  did  actually 
pay  $15.00  upon  the  contract  price  of  said  advertising. 

The  Circuit  Judge  did  not  set  the  judgment  aside  on  the 
ground  that  he  was  not  satisfied  that  the  preponderance  of 
the  evidence  showed  that  the  defendant  in  error  owed  the 
account;  had  promised  to  pay  it  after  the  advertising  was 
inserted,  and  did,  in  fact,  make  a  payment  on  it ;  but  solely 
upon  the  ground  stated  in  the  defendant  in  error's  motion 
for  a  new  trial,  namely,  that  the  plaintiff  in  error  had 
failed  to  offer  proof  that  it  had  complied'  with  the  statute 
requiring  foreign  corporations,  before  attempting  to   do 
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business  in  this  State,  to  file  a  copy  of  their  charters  in  the 
office  of  the  Secretary  of  State. 

We  think  the  clear  preponderance  of  the  evidence  es- 
tablishes the  liability  of  the  defendant  in  error  for  the 
account  upon  the  facts,  and  we  will  assume  that  this  was 
the  conclusion  reached  by  the  trial  judge,  because  he  ren- 
dered judgment  on  the  account,  after  hearing  the  proof,  in 
favor  of  the  plaintiff  below,  and  it  is  manifest  that  this 
judgment  was  only  set  aside  for  the  reasons  hereinbefore 
stated. 

It  results  that  the  judgment  will  be  reversed,  and  a 
judgment  in  this  Court  will  be  entered  in  favor  of  the 
plaintiff  in  error,  Barron  Q,  Collier,  Inc.,  for  the  sum  of 
$173.98,  interest  and  costs  of  suit. 
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Joe  Robilio  v.  W.  L.  Webb. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.   JuBY  Tkial.    Misconduct  of  the  jury.    View  of  situs  and  in^ 
strumentalities  vHthout  consent.    Presumption  of  prejudice. 

Where  in  a  personal  Injury  case  the  width  of  intersecting 
streets  is  in  dispute  and  also  where  it  is  m&terial  to  de- 
termine the  length  of  the  fender  of  an  automobile  and  its 
distance  from  the  wheels  it  is  highly  improper  in  the  jury 
to  examine  the  premises  or  a  similar  automobile  without 
consent  of  the  parties  or  the  direction  of  the  court;  end 
where  this  is  done  the  verdict  rendered  must  in  general  be 
set  aside.  The  presumption  of  prejudice  will  be  indulged 
notwithstanding  the  assertion  by  the  jurors  that  they  did 
not  regard  the  inspection. 

2.  ReMABKS  of  the  Ck>UBT  IN  THE  PbBSBNOE  OF  THE  JUBT. 

It  is  error  for  the  court  to  assume  the  function  of  deciding 
that  there  is  no  conflict  between  the  testimony  of  a  witness 
upon  a  former  trial  and  the  one  then  being  had  when  there 
is  some  doubt  as  to  this  conflict.  Nor  is  it  proper  for  the 
court  to  make  remarks  in  the  presence  of  the  jury  in  ex- 
planation of  the  conduct  or  language  inserted  in  the  declara- 
tion for  the  purpose  of  showing  that  it  was  the  language  of 
the  lawyer  and  not  of  the  litigant 

3.  EVIDENGE  IMPEAOHINO  OR  REFLECTINO  UPON  WPTNESS. 

The  opposite  party  has  the  right  by  cross-examination  to  elicit 
information  as  to  the  habits,  associations  and  police  record 
of  a  witness. 

4.   Pleading  and  Practice.     Averment  and  declaration  of  joint 
negligence  where  the  evidence  shows  negligence  of  one  party. 

A  plaintiff  who  has  alleged  the  joint  negligence  of  two  defend- 
ants nevertheless  has  the  right  to  go  to  the  jury  where  his 
evidence  tends  to  show  negligence  of  one  defendant  only. 
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6.   Same.    Nonsuit  as  to  one  of  joint  defendants  sued  in  neglir 
gence, 

A  plaintiff  who  has  averred  Joint  negligence  of  two  defend- 
ants in  his  declaration  may  before  submission  to  the  jury 
dismiss  as  to  one  defendant  and  proceed  against  the  other* 


Feom  Shelby  County. 


Appealed  in  error  from  the  Circuit  Court  of  Shelby" 
County,  Part  III.     T.  B.  Pittman,  Judge. 

Phil  Canale  for  Plaintiff  in  Error. 

T.  F.  Kelly  for  Defendant  in  Error. 

Mb,    Justice  Higoins   delivered   the   opinion   of  the- 
Court. 

Webb  sued  plaintiff  in  error  Robilio  and  one  Car- 
berry  for  damages  claimed  to  have  been  sustained  by  him 
while  a  passenger  in  the  taxicab  of  the  latter.  He  averred 
that  both  machines  were  running*  at  an  excessive  rate  of 
speed  and  in  violation  of  the  ordinances  of  the  city  of 
Memphis,  and  that  the  car  of  Robilio  was  exceeding  the 
statutory  speed  limit,  and  that  the  two  machines  while 
being  thus  operated  collided  at  the  intersection  of  Linden 
and  Third  streets,  in  the  City  of  Memphis,  resulting  in 
personal  injury  to  plaintiff. 

Carberry  also  instituted  suit  against  Robilio  for  dam- 
ages sustained  by  the  destruction  of  his  taxicab  in  conse- 
quence of  the  collision.  Both  suits  were  tried  together. 
Before  the  conclusion  of  the  trial  Webb  took  a  non-suit 
as  to  Carberry  and  elected  to  proceed  against  Robilio 
alone.     The  result  as  between  Webb  and  Robilio  was  a 
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verdict  and  judgment  of  $2,000.00.  Kobilio  has  appealed 
and  has  assigned  in  this  Court  forty-six  errors.  We  have 
carefully  considered  every  one  of  these  and  do  not  believe 
that  above  six  of  them  need  specific  treatment. 

We  shall  dispose  of  assignments  one  to  eight,  inclusive, 
by  saying  that  there  was  both  material  evidence  to  sus- 
tain the  averments  of  negligence  and  to  warrant  a  submis- 
sion of  the  case  to  the  jury;  and  also  that  the  question  of 
WebVs  proximate  contributory  negligence  was  for  the 
jury.  It  was  not  essential  to  a  recovery  that  the  evidence 
show  that  the  accident  was  occasioned  by  the  concurrent 
negligence  of  Carberry  and  Robilio  as  averred  in  the 
declaration.  Webb  had  the  right  to  take  a  non-suit  as 
against  the  one  or  the  other  and  recover  upon  the  show- 
ing of  negligence  of  the  remaining  defendant,  although 
he  used  averments  in  the  declaration  to  the  effect  that  the 
negligence  was  joint.  This  is  not  a  departure  from  the 
general  rule  requiring  a  plaintiff  to  prove  his  case  as  al- 
leged. We  have  no  exact  authority.  The  nearest  ap' 
proach  in  Tennessee  is  that  of  Hunter  v.  Robeson,  95 
Tennessee,  124,  wherein  it  was  held  that  under  a  declara- 
tion charging  a  conspiracy  and  a  joint  operation  resullr 
ing  in  damage,  the  plaintiff  might  recover  upon  showing 
individual  action  resulting  in  damages. 

We  find  merit  in  assignment  number  9,  predicated  as  it 
is  upon  the  action  of  the  Court  in  asserting  in  the  pres- 
ence of  the  jury  that  certain  testimony  of  Carberry  upon 
another  trial  was  not  in  conflict  with  his  evidence  given 
in  the  instant  case.  It  appears  to  us  that  there  was  some 
conflict  sucii  a9  entitled  plaintiff  in  error  to  the  unbiased 
judgment  of  the  jury. 

Assignments  numbers  10,  11,  12,  18  and  14  also  have 
merit.  They  are  directed  at  the  action  of  the  Court  in  re- 
fusing an  examination  touching  the  personal  habits  and 
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conduct  of  one  Qcrber,  a  very  material  and  stalwart  wit- 
ness for  plaintiff  below.  It  was  competent  to  elicit  in- 
formation as  to  this  man's  habits,  associates  and  police 
court  record  as  bearing  upon  his  credibility:  Zanon  v. 
State,  97  Tennessee,  101. 

The  basis  of  assignment  number  15  was  an  interro- 
gatory propounded  to  Carberry  as  to  whether  he  and  his 
lawyers  had  been  in  conference  with  the  defendant  below 
and  his  attorney  concerning  the  lawsuit.  This  was  a  per- 
tinent inquiry,  especially  as  plaintiff  below  had  dismissed 
as  to  Carberry  and  thus  afforded  some  basis  for  the  show- 
ing of  co-operation,  and  thus  eliciting  matter  very  mate- 
rially affecting  the  credibility  of  Carberry  as  a  witness. 

Assignment  number  29  is  aimed  at  language  of  the 
Court  used  in  the  presence  of  the  jury  with  respect  to 
the  fact  that  *Mr.  Kelley,  the  attorney  of  Webb,  had  fur^ 
nished  the  language  inserted  in  the  declaration,  and  that 
Webb  had  not  done  so.  This  remark  might  have  had  some 
weight  with  the  jury. 

All  the  foregoing  assignments  held  by  us  to  possess 
some  merit  do  not  bring  to  light  matters  of  pronounced 
prejudice  and  materiality;  and  they  might  not  warrant 
of  themselves  a  reversal.  But  we  are  now  about  to  con- 
sider matters  of  such  importance  as  to  make  a  reversal 
unavoidable. 

It  is  urged  in  assignment  number  41  that  after  the 
jury  had  been  charged  and  had  the  case  under  considera- 
tion, one  of  its  members  went  to  the  point  of  the  collision 
and  made  an  estimate  of  the  widths  of  the  streets,  and 
returned  to  or  came  to  the  jury  room  and  made  a  state- 
ment as  to  the  width  in  conflict  with  the  testimony  given 
on  the  trial.  This  juror  admits  having  done  so,  stating 
that  he  reported  to  the  jury  or  to  some  members  of  it 
his  estimate  of  the  width  of  the  street  as  being  forty  feet 
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The  testimony  of  the  plaintiff  and  possibly  others  was 
that  the  width  was  some  sixty  or  seventy  feet.  Owing  to 
the  contending  theories  as  to  how  the  collision  occurred 
and  who  was  to  blame,  the  width  of  the  two  streets  be- 
came a  material  issue. 

In  assignments  numbers  42  and  43  it  is  charged  that 
during  the  deliberations  of  the  jury  some  four  or  five 
of  them  were  upon  the  street  when  one  of  the  number 
called  their  attention  to  the  position  of  the  bumper  or 
fender  upon  a  Cadillac  car,  such  as  was  being  used  by 
Bobilio  at  the  time  of  the  collision.  The  jurors  examined 
the  car,  particularly  with  reference  to  the  distance  between 
the  bumper  and  the  tires  and  its  connection  with  the 
chassis.  This  was  also  a  material  consideration  because 
of  the  respective  contentions  as  to  how  the  accident  hap- 
pened. The  collision  undoubtedly  took  place  at  a  street 
intersection  and  while  the  operators  were  driving  at  right 
angles  and  toward  a  common  point.  It  was  material  to 
show  the  condition  of  the  cars  both  before  and  after  the 
collision.  The  jurors  admit  that  they  examined  the  ma- 
chine on  the  street  and  discussed  the  result  of  their  ob- 
servation and  compared  their  own  estimates  with  those  of 
a  witness  or  two. 

As  usual,  the  jurors  swore  that  these  communications 
had  no  influence  with  them.  But  as  we  understand  the 
authorities  it  is  not  the  question  of  the  degree  of  influence 
but  as  to  whether  the  jurors  actually  received  in  some 
other  way  than  through  the  medium  of  sworn  testimony 
material  evidence  bearing  upon  the  case.  Nor  have  the 
Courts  drawn  any  nice  distinction  as  between  prejudicial 
and  non-prejudicial  communications,  deeming  it  the  safer 
course  to  rule  as  improper  the  reception  of  evidence  by  the 
jurors  from  any  other  source  than  through  legitimate 
channels.     It  is  axiomatic  that  jurors  must  determine  the 
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cases  heard  by  them  solely  upon  the  evidence  submitted; 
and  it  is  reprehensible  in  a  juror  to  take  a  view  of  prem- 
ises or  to  look  at  an  article  involved  with  a  view  of  con- 
firming or  refuting  the  testimony  of  the  witnesses  heard 
by  him. 

The  learned  Circuit  Judge  thought  this  action  of  the 
jury  was  not  prejudicial  nor  harmful.  We  have  reached 
the  conclusion  that  harmlessness  cannot  be  assumed  as  a 
matter  of  course,  and  that  unless  we  can  say  so,  such  con- 
duct must  be  censured  although  not  inspired  by  the  win- 
ning party,  nor  by  bad  motives  upon  the  part  of  the  jury : 
Sam  V.  State,  1  Swan.,  61;  Wade  v.  Ordway,  1  Baxter, 
229;  Street  Railroad  v.  Simmons,  107  Tennessee,  392; 
Winslow  V.  Murrel,  68  Main.,  262;  Harrington  v. 
Worcester,  157  Mass.,  579;  Pierce  v.  Brennon,  83  Min- 
nesota, 432 ;  Ewers  v.  Improvement  Co.,  63  Federal,  562. 
Nor  we  do  think  that  such  departure  upon  the  part  of  the 
jury  is  to  be  condoned  by  virtue  of  Chapter  36,  Acts  of 
1911. 

For  the  errors  indicated  we  feel  constrained  to  reverse 
and  remand  for  a  new  trial.  We  deem  it  unnecessary  to 
treat  of  other  assignments  of  error.  We  shall  remark  in 
conclusion,  however,  that  we  do  not  think  that  the  Act 
of  1905,  Chapter  73,  is  subject  to  constitutional  attack; 
and  we  shall  also  observe  that  the  execution  of  the  replevin 
bond  found  in  the  record  was  virtually  a  waiver  of  any 
irregularities  in  the  issuance  of  the  attachment. 

Webb  is  taxed  with  the  costs  of  this  Court. 
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Clifford  Spellings  v.  N.,  C.  &  St.  L.  Kailway. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

Res  Adjudicata.  Action  to  recover  damages  under  two  statutes. 
Right  of  a  party  to  bring  suit  upon  same  facts  under  the  two 

m 

Statutes  at  different  times.    Election. 

A  party  suing  for  injuries  must  set  forth  all  grounds  of  law 
and  fact  upon  which  he  predicates  recovery.  He  cannot 
bring  a  second  suit  upon  facta  or  cause  of  action  whicn  he 
could  have  urged  in  the  first  trial.  For  instance,  the  owner 
of  an  animal  killed  by  a  railroad  cannot  wage  a  suit  for 
non-observance  of  the  statutory  precautions  and  after  losing 
the  controversy  bring  a  new  suit  for  the  killing  of  the  animal 
on  an  unfenced  track. 


Feom  Carroll  County. 


Appeal  in  error  from  the  Circuit  Court  of  Carroll 
County.     Thomas  N.  Habwood^  Judge. 

J.  W.  Maddox  for  Plaintiff  in  Error. 

J.  T.  Peeler  for  Defendant  in  Error. 

'Mr.  Justice  Higqins  delivered  the  opinion  of  the 
Court. 

This  transcript  discloses  the  following:  During  the 
latter  part  of  1915  plaintiff  lost  a  mule  by  collision  be- 
tween a  train  of  the  defendant  and  the  animal.  Ho  in- 
stituted suit  for  the  alleged  wrongful  killing,  recovered 
judgment  before  a  justice,  and  the  cause  was  appealed  to 
the  Circuit  Court,  in  which  tribunal  the  issues  were  de- 
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cided  against  him.  In  his  original  warrant  he  had 
charged  that  the  railway  company  had  killed  his  mule 
while  in  the  non-observance  of  the  statutory  precautions, 
or  that  the  animal  was  killed  upon  an  unfenced  track. 
For  some  reason  not  shown  he  moved  the  Circuit  Court 
and  was  granted  permission  to  amend  his  warrant  so  as 
to  have  his  suit  stand  for  the  killing  of  the  mule  upon  an 
unfenced  track.  The  cause  was  tried  before  Judge- Har- 
wood  and  a  jury.  The  verdict  was  for  the  defendant. 
Plaintiff  thereupon  made  an  elaborate  motion  for  a  new 
trial,  which  motion  was  overruled,  and  final  judgment  of 
di&missal  was  pronounced.  Declining  to  appeal,  plaintiff 
sued  out  a  warrant  before  another  justice,  alleging  the 
violation  of  the  statutory  precautions  as  his  ground  of 
action.  This  latter  suit  was  appealed  to  the  Circuit  Court, 
where  it  was  determined  against  the  plaintiff  upon  his 
demurrer  to  a  plea  of  res  adjudicata  filed  by  the  railway, 
setting  up  the  history  of  the  former  proceeding.  From 
the  judgment  overruling  the  demurrer  and  holding  the 
plea  good  and  dismissing  the  suit  plaintiff  has  appealed 
and  assigned  errors. 

We  are  constrained  to  affirm  the  judgment  of  the  lower 
Court,  notwithstanding  the  result  to  be  that  plaintiff  must 
go  without  recovery  for  his  animal. 

It  is  evident  that  plaintiff  could  have  alleged  in  his 
original  suit  the  violation  of  the  statute  and  also  the  fail- 
ure to  fence;  or  he  could  have  recovered  for  the  wrong- 
ful  killing  notwithstanding  he  had  predicated  his  action 
upon  the  failure  to  fence,  provided  his  warrant  had  con- 
tained the  allegation  of  unlawful  killing:  Railroad  v. 
Young  &  Smiffi,  1  Higgins,  208,  and  cases  there  cited. 

We  are  bound  to  presume  that  Judge  Harwood  tried  the 
case  correctly  in  the  first  instance,  or  else  there  would 
have  been  an  appeal.   Hence  the  assumption  which  we  must 
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make  is  that  the  trial  judge  did  not  in  the  first  instance 
err  with  respect  to  the  form  of  the  warrant  or  in  the  sub- 
sequent trial  of  the  case. 

The  contention  of  able  counsel  for  Spellings  is  that 
the  issue  arising  upon  the  former  trial  was  as  to  the  lia- 
bility of  the  railway  for  killing  the  mule  on  an  unfenced 
track,  and  that  having  failed  upon  this  point,  he  had  the 
right  to  bring  a  new  suit  setting  up  the  violation  of  the 
statute  with  respect  to  precautions.  He  relies  upon  the 
cases  of  Pyle  v.  Pyle,  134  Tenn.,  370,  and  Harris  v. 
Mason,  12  Cates,  678,  as  firmly  establishing  this  doctrine. 
Without  directing  criticism  at  those  decisions,  it  sufiices 
to  say  that  they  were  decided  upon  contentions  urged  by 
defendants  with  respect  to  independent  or  disconnected 
claims,  whereas  in  the  instant  case  there  never  was  but 
one  issue  conceived  of  or  conceivable,  namely,  the  liabil- 
ity of  the  railway  for  wrongfully  killing  plaintiff's  mule. 
This  identical  issue  arises  in  the  last  suit.  It  is  true  that 
plaintiff  seeks  recovery  upon  a  different  question  of  law, 
but  there  ia  no  variation  as  to  the  facts.  Hence  the  con- 
clusiveness of  the  former  judgment,  even  giving  full  effect 
to  the  decisions  cited.  The  old  rule  of  former  judgment 
has  not  been  entirely  abrogated.  That  rule  was  that  when 
a  party  plaintiff  raised  an  issue  it  was  his  duty  to  bring 
forward  every  contention  and  every  legal  aspect  of  that 
issue,  and  that  the  judgment  was  conclusive  as  to  every 
fact  or  contention  which  might  have  been  urged  in  the 
first  suit. 

It  will  not  do  to  tolerate  these  piecemeal  law  suits. 
Interest  ret  republicae  ut  finis  litem  is  a  wholesome 
maxim.  It  is  true  that  cases  must  not  be  determined  upon 
technicalities ;  but  when  a  party  has  his  election  of  reme> 
dies  he  has  no  right  to  vex  his  adversary  with  more  than 
one  of  them. 
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The  plea  of  res  adjudicata  in  this  case  was  good  upon  its 
face.  Plaintiff  was  content  to  demur  and  not  to  take  issue 
thereon.  In  such  case  we  are  bound  to  presume  that  the 
plea  would  have  been  sustained  by  the  proof.  Hence  an 
additional  reason  for  affirming  the  judgment.  This  is  so 
ordered  and  appellant  is  taxed  with  the  cost. 


Gus  McMicken  v.  American  Zinc  Company. 

Affirmed  by  the  Supreme  Court,  1917. 

Masteb  and  Servant.    Simple  tools.     Hammer.    No  duty  of  in- 
spection.    Assumption  of  risk. . 

The  master  owes  no  duty  of  inspection  with  respect  to  simple 
tools,  such  as  a  hammer,  furnished  an  employe;  ana  in  the 
absence  <^  knowledge  of  defective  condition  by  the  master 
there  can  be  no  recovery  for  injuries  received  by  the  flying 
of  a  sliver  from  the  hammer  while  it  was  being  used  by 
the  servant. 


From  Knox  Odtjnty. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Von  a.  Huffakee,  Judge. 

Pickle^  Tubner,  Kbnnedey  &  Cate  for  Plaintiff  in 
Error. 

OoBNioK^  Franz,  McConnell  &  Seymour  for  Defend- 
ant in  Error. 
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Mb.  Justice  Hall  cjelivered  the  opinion  of  the  Court 

This  is  an  action  of  damages  brought  by  the  plaintiff  in 
error  seeking  to  recover  of  the  defendant  in  error  for  per- 
sonal injuries  sustained  by  him  on  or  about  July  19,  1915, 
resulting  in  the  loss  of  the  sight  of  one  of  his  eyes. 

Upon  the  trial  in  the  Court  below,  at  the  conclusion  of 
the  plaintiff  in  error's  evidence,  the  Court  sustained  a 
motion  for  a  directed  verdict  entered  in  'behalf  of  the  de- 
fendant in  error,  and  plaintiff  in  error^s  suit  was  dismissed. 
From  this  judgment  plaintiff  in  error  appealed  to  this 
Court,  after  hisi  motion  for  a  new  trial  had  been  overruled, 
and  the  action  of  the  Court  in  sustaining  said  motion  for 
a  directed  verdict  is  challenged  by  the  assignments  of  error. 

The  record  discloses  that  the  plaintiff  in  error,  at  the 
time  of  his  injury,  was  in  the  ^nploy  of  the  defendant  in 
error,  and  was  engaged  as  a  miner  in  its  underground  zinc 
mine.  His  declaration  consists  of  two  counts,  but  the 
cause  of  action  stated  in  each  is  substantially  the  same, 
except  that  the  averment  in  the  first  count  charges  that  the 
plaintiff  in  error's  eye  was  injured  by  a  piece  of  stone, 
which  was  caused  to  fly  and  strike  his  eye  while  engaged 
in  beating  a  large  atone  with  an  unsuitable  and  unsafe 
hammer  furnished  him  by  the  defendant  in  error,  the  con- 
dition of  the  haniimer  being  responsible  for  the  injury. 

The  second'  count  avers  that  plaintiff  in  error's  eye  was 
injured  by  a  "sliver"  of  steel  flying  off  the  head  of  the 
hammer  while  being  used  by  the  plaintiff  in  error  in  the 
line  of  his  duty,  and  the  averment  is  that  the  head  of  the 
hanuner  was  battered  and  raveled  around  the  edges;  the 
adhesion  of  the  steel  being  thus  broken  up,  leaving  discon- 
nected particles  of  metal  fringing  the  head  of  the  hammer, 
one  of  which  broke  with  the  use  of  the  hanuoer,  and  that 
a  "sliver"  of  steel  thus  released  flew  and  struck  the  plain- 
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tiff  in  error  in  the  eye  with  such  force  and  violence  as  to 
practically  destroy  the  sight  of  his  left  eye,  and  inflicting 
a  very  painful  and  permanent  injury. 

The  facts  are  substantially  as  follows :  The  plaintiff  in 
error  was  employed  as  a  common  laborer  by  the  defendant 
in  error  in  its  mines  at  Mascot,  Tennessee.  At  the  time 
he  was  injured  he  was  working  some  400  feet  underground^ 
and  wad  engaged,  in  company  with  another  employe  of  the 
defendant  in  error,  in  loading  mine  cars  and  breaking  up 
rock  or  ore  when  necessary  to  reduce  the  size  of  the  rock 
or  ore  so  that  it  would  pass  through  the  ore  chute.  Hd 
had  been  performing  this  work  for  about  fourteen  weeks 
at  the  time  he  was  injured.  He  had  previously  worked 
for  the  defendant  in  error  some  six  or  seven  months,  being 
engaged  in  unloading  coal,  cutting  concrete,  digging  pits, 
and  "first  one  thing  and  another,  just  general  work." 

The  plaintiff  in  error  and  his  companion  went  on  duty 
at  3.30  P.M.  on  the  date  of  the  injury,  and  the  injury  oc- 
curred about  11.30  P.M.  Before  beginning  work  plaintiff 
in  error  and  his  companion  went  to  the  tool  house  of  the 
defendant  in  error,  which  ie  also  underground  and  near  the 
place  of  work,  and  tools  were  given  them  with  which  to 
perform  their  work,  by  the  tool  keeper;  the  custom  being 
that  when  a  shift  of  hands  went  off  duty  they  turned  their 
tools  into  the  tool  house,  defendant  in  error  keeping  some 
one  there  to  receive  and  distribute  the  tools;  the  servant 
receiving  tools  being  required  to  present  a  check  to  the  tool 
keeper  before  such  tools  were  turned  over  to  him.  When 
plaintiff  in  error  and  his  companion  went  on  duty  they 
applied  at  the  tool  house  and  received  two  shovels,  a  pick 
and  hammer.  It  further  appears  from  the  custom  above 
indicated  that  when  an  employe  applies  for  tools  in  the 
manner  stated,  he  would  probably  not  get  the  same  one 
that  he  had  used  the  day  before,  and  in  this  case  the  plain-^ 
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tiflf  in  error  was  given  a  hammer  that  he  had  never  previ- 
ously used,  and  while  he  was  using  the  hammer  in  the 
breaking  of  a  rock,  which  was  too  large  to  pass  through 
the  ore  chute,  a  "sliver^'  of  steel,  or  some  other  hard  sub- 
stance, flew  and  struck  him  in  the  eye,  resulting  in  almost 
liie  entire  loss  of  its  sight.  Plaintiff  in  error  was  pound- 
ing on  the  rock  in  the  usual  and.  ordinary  way  when  the 
accident  occurred,  and  had  only  made  three  or  four  licks 
with  it  The  imdisputed  evidence  is  that  the  face  or  strik- 
ing part  of  the  hammer  was  worn  and  battered  all  around 
the  edges,  and  that  this  condition  was  open,  obvious  and 
patent  to  the  most  casual  observer.  In  other  words,  the 
condition  of  the  hammer  could  have  been  oibeerved  by  the 
plaintiff  in  error  by  the  most  casual  observation,  but  he 
says  that  he  did  not  notice  its  defective  condition,  although 
both  he  and  his  companion  had  carbide  lamps  on  their 
caps,  and  it  does  not  appear  that  they  experience  any  diffi- 
culty in  seeing  and  discovering  objects  in  the  portion  of 
the  mine  in  which  they  were  engaged  on  account  of  dark- 
ness. 

We  are  clearly  of  the  opinion  that,  under  the  recent 
holdings  of  our  Supreme  Court  in  the  cases  of  Silvey  v. 
Drill  Company,  128  Tenn.,  676,  and  Roofing  &  Mfg.  Co. 
V.  Black,  12'9  Tenn.,  31,  plaintiff  in  error  assumed  the 
risk  incident  to  the  defective  condition  of  said  hammer. 
Under  the  holding  of  our  Supreme  Court  in  these  cases 
referred'  to,  the  hammer  which  plaintiff  in  error  was  using 
at  the  time  he  was  injured,  must  be  classified  as  a  simple 
tool.  It  was  held  in  these  cases  that  no  duty  rests  upon 
the  master  to  inspect  a  simple  tool  to  discover  defects  of 
which  the  employe  using  the  tool  should  be  aware,  and  that 
there  can  be  no  liability  on  the  part  of  the  employer  for 
a  failure  to  inspect  such  a  tool  at  the  time  of  furnishing  it 
to  the  employe,  on  account  of  injury  resulting  from   a 
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defect  in  said  tool,  unless  the  employer  has  actual  knowl- 
edge of  such  defect. 

In  the  case  of  Roofing  &  Mfg.  Co.  v.  Black,  supra,  the 
Court  said: 

'*The  general  principle  is  that  a  master  is  bound  to  in- 
spect tools  or  appliances  furnished  by  him  to  his  workmen, 
and  to  keep  them  in  sufficient  repair.  If,  however,  the 
tools  or  appliances  are  common  or  simple  tools,  there  is  an 
exception  to  this  general  rule.  The  presxmiption  in  such 
cases  is  that  the  servant  is  equally  ccmversant  with  the 
nature  of  such  simple  or  common  tools,  and  is  in  as  good 
a  position  as  the  master  to  discover  any  defects  therein. 

"The  master's  opportunities  for  learning  of  a  fault  in  a 
tool  of  this  kind  are  no  better  than  the  opportunities  of  the 
servant  By  reason  of  the  character  of  such  an  implement, 
no  superiority  of  knowledge  on  the  part  of  the  master  ex- 
ists, or  can  be  presumed,  as  to  defects  therein.  The  foun- 
dation of  the  simple  tool  doctrine  is  the  assumption  that 
the  knowledge  of  the  master  and  servant  must  be  equal. 

"Such  a  presumption  cannot  be  indulged  where  the 
master  has  actual  notice  of  a  defect,  where  the  proof  shows 
Tiis  knowledge  is  superior.  If  the  master  is,  as  a  matter 
of  fact,  cognizant  that  a  tool  with  which  he  furnishes  an 
employe  is  in  sudi  a  condition  as  to  render  its  use  by  the 
■employe  dangerous  to  the  latter,  he  will  be  liable  for  an 
injury  sustained  by  the  employe  in  the  use  of  su<di  an 
implement,  where  the  defect  is  not  known  to  the  employe, 
and  ie  not  of  such  a  nature  as  to  'be  discovered  by  that  ob- 
servation which  would  naturally  accompany  its  use." 

The  Court  continuing,  said: 

"Although  the  master  is  not  required  to  inspect  simple 
tools,  previously  furnished  to  the  employe,  to  discover  de- 
fects of  which  the  employe  using  such  implements  should 
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be  aware,  and  although  generally  no  inspection  of  a  simple 
tool  may  be  neoeesary  at  the  time  it  is  delivered  to  an  em- 
ploye, yet  if  the  master  furnishes  &uch  a  tool,  with  a  dan- 
gerous defect  of  which  he  has  actual  knowledge,  he  is  negli- 
gent. He  should  not  be  permitted  to  expose  the  servant  to 
such  a  risk,  particularly  if  the  defect  is  of  such  a  character 
that  it  might  be  overlooked  by  the  servant.    TTiere  is  testi- 

« 

mony  in  this  record  that  the  defective  condition  of  the 
round  of  the  ladder  which  broke  was  not  readily  discover- 
able." 

There  is  no  evidence  in  the  s«uit  at  bar  that  the  master 
had  any  actual  knowledge  of  the  defect  in  the  hammer, 
which  caused  the  injury  to  the  plaintiff  in  error.  There  is 
nothing  in  the  record  to  take  the  case  out  of  the  general 
rule  announced  in  the  cases  above  cited.  Plaintiff  in  error 
does  not  claim  that  he  could  not  have  discovered  the  defect 
in  the  hammer  by  the  most  casual  observation.  He  simply 
says  that  he  did  not  notice  the  defective  condition  of  the 
hammer.  It  is  clear  from  the  evidence  that  the  defect  in 
the  hammer  was  as  open,  obvious  and  patent  to  the  plain- 
tiff in  error  as  to  the  master,  and,  therefore,  the  case  falls 
squarely  within  the  rule  announced  in  the  two  cases  cited 
above. 

The  judgment  of  the  Court  below  will  be  affirmed  with 
costs. 
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Memphis  Strebt  Railway  v.  Jeff  D.  Hudson. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

Alleys.    Rights  of  pedestrians  and  vehicles  users  and  street  oar 
companies  are  not  equal  as  at  street  crossings. 

The  rule  of  equality  of  right  to  use  street  Intersection  recog- 
nized as  existing  as  between  street  car  companies  upon  the 
one  hand  and  pedestrians  and  vehicle  users  upon  the  other, 
has  no  application  to  an  Intersection  of  a  weU  recognized 
street  and  a  narrow  alley  In  a  city.  The  rights  of  street 
car  companies  at  such  points  are  superior. 


Feom  Shelby  County. 


Appealed  in  error  from  the  Circuit  Court  of  Shelby 
County,  Part  3.    T.  B.  Pittman,  Judge. 

S.  P.  Walker  for  Plaintiff  in  Error. 

Anderson  &  Crabtree  for  Defendant  in  Error. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  the  recovery  of  damages  for  alleged 
personal  injuries  growing  out  of  a  collision  between  the 
Memphis  Street  Railway  Company  and  an  auto  truck  in 
which  the  plaintiff  Hudson,  who  was  a  minor,  at  the  time 
was  riding  and  from  ^  which,  under  the  averments,  he  was 
thrown  and  injured.  For  purposes  of  convenience  in  writ- 
ing this  opinion,  where  the  word  plaintiff  is  used  it  will 
mean  the  plaintiff  below,  Jeff  D.  Hudson,  and  where  de- 
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fendant  is  used  it  will  mean  the  defendant  below,  Mem- 
phis Street  Railway  Company. 

The  declaration  in  the  case  filed  November  17,  1915, 
is  in  two  counts,  but  because  the  plaintiff  abandoned  the 
second  count  in  the  lower  Court  it  will  not  be  necessary 
to  treat  of  the  case  in  any  other  view  than  that  presented 
in  the  first  count. 

In  the  declaration  it  is  averred  that  on  or  about  the 
13th  of  October,  1916,  on  Main  street,  in  Memphis,  plain- 
tiff was  riding  as  a  passenger  on  an  automobile  truck, 
being  under  the  control  of  the  driver  thereof,  and  the  de- 
fendant negligently  and  carelessly  ran  or  caused  one  of 
its  northbound  cars  to  run  into  and  against  the  truck,  as 
the  result  of  which  the  plaintiff  was  thrown  therefrom 
and  seriously  and  permanently  injured.  It  is  alleged 
that  the  defendant  was  guilty  of  negligence  in  that  its 
motorman  was  not  upon  the  lookout  ahead  and  did  not  ex- 
ercise proper  care  and  precaution  to  control  his  car  by 
«topping  his  car,  knowing  what  the  peril  of  the  plaintiff 
was,  or  by  the  exercise  of  reasonable  care  ought  to  have 
known;  that  the  defendant  was  guilty  of  negligence  in 
that  its  motorman  saw  the  probability  of  the  collision  and 
failed  to  ring  his  bell  or  sound  any  alarm  to  warn  the 
driver  of  the  truck,  in  which  the  plaintiff  was  riding,  of 
the  impending  danger. 

It  is  further  averred  that  as  a  result  of  the  negligence 
of  the  defendant  the  plaintiff  was  injured  in  his  back, 
shoulders,  neck,  head  and  chest,  and  that  his  injuries 
were  permanent ;  that  he  was  made  sick  and  sore  thereby 
and  suffered  much  mental  and  physical  anguish;  that  at 
the  time  of  the  filing  of  the  declaration  the  plaintiff  con- 
tinued to  suffer  great  pain ;  that  his  health  had  been  per- 
manently impaired  and  his  earning  capacity  greatly  de- 
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creased;  that  he    was    greatly    damaged    and    sues    for 
$5,000.00  to  cover  same. 

To  this  declaration  the  defendant  interposed  two  pleas,, 
not  guilty  and  contributory  negligence. 

Under  the  issues  thus  raised  proof  was  taken  and  th& 
case  submitted  to  the  jury  by  the  Court  below.  After 
argument  of  counsel  and  charge  of  the  Court,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $750.00.  There  was  motion  for  new 
trial,  which  was  overruled,  and  the  defendant  has  ap- 
pealed to  this  Court  and  assigned  errors,  seven  in  number, 
only  one  of  which,  however,  will  be  specifically  discussed, 
as  the  disposition  thereof  will  result  in  a  necessary  re- 
versal  of  the  case  and  its  remand  for  a  new  trial  in  the 
lower  Court.  The  error  assigned  and  which  is  specifically 
considered  is  in  these  words: 

III. 

"The  Court  erred  in  charging  the  jury  as  follows :  ^The- 
Court  further  charges  you,  gentlemen,  that  the  rights  of 
plaintiff  and  defendant  at  said  street  crossing  were  the 
same.  It  was  the  duty  of  each  to  exercise  ordinary  and 
reasonable  care  in  approaching  said  intersection,  and  to  do 
so  at  such  rate  of  speed  as  to  have  his  vehicle  under  such 
control  as  that  if  an  obstruction  appeared  on  the  crossing 
ahead  of  bim  he  could  stop  hi&  vehicle  and  prevent  colli- 
sion with  said  obstruction  and  the  one  arriving  at  said 
crossing  first  had  the  right  to  cross  ahead  of  the  other.'^ 

The  facts:  It  appears  from  the  record  that  this  acci- 
dent occurred  on  Main  street,  in  the  City  of  Memphis, 
at  a  point  about  one-half  way  between  Union  and  Gayoso 
streets.  Half  way  between  Union  and  Gayoso  streets  an 
alleyway  crosses  Main  street,  which  runs  at  this  point 
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north  and  south,  Gayoso,  Union  and  Barbara  alley  all 
running  east  and  west.  The  defendant  operates  a  double 
line  of  tracks  upon  Main  street  at  the  point  in  question. 
Main  street  at  this  point  is  fifty  feet  wide  between  curbs. 
The  distance  between  Gayoso  and  Union  streets  is  about 
350  feet.  Barbara  alley,  running  parallel  with  Union 
and  Gayoso  streets,  is  about  fifteen  feet  wide.  It  has  a 
walkway  for  pedestrians,  cinderlithic,  on  each  side  approx- 
imately two  feet  in  width  and  thus,  as  the  Court  gathers 
from  the  record,  although  this  is  not  perfectly  clear,  the 
passageway  for  vehicles  between  the  footway  on  either 
side  of  two  feet  is  only  about  eleven  feet.  It  appears  that 
Barbara  fruit  store  fronts  on  Main  street,  and  Barbara's 
alley  extends  along  the  side  of  the  fruit  store,  there  being 
another  alley  in  the  rear  of  this  storehouse.  It  is  a  fact 
as  shown  by  the  record  that  the  houses  upon  Barbara  alley 
are  not  numbered.  The  alley  is  a  public  alley  dedicated 
to  the  use  of  the  public.  It  crosses  Main  street  at  the 
point  where  the  accident  occurred.  It  appears  as  a  fact 
that  the  name  of  this  alley,  Barbara's,  is  given  by  an  ordi- 
nance regularly  passed  by  the  city.  It  has  no  car  line 
upon  it.  It  is  further  apparent  from  the  record  that  the 
use  of  this  alley  is  largely  by  the  various  stores,  ware- 
houses, etc.,  abutting  upon  the  alley  in  rear  or  side  thereof 
for  purposes  of  getting  their  goods  in  and  out  of  their 
establishmentd,  but  that  it  is,  as  stated,  dedicated  a  public 
alley,  and  while  it  is  used  more  largely  by  storehouses  and 
warehouses  abutting  thereon,  yet  the  public  have  the  right 
of  user  therein  and  it  is  used  by  the  public. 

It  further  appears  that  Barbara  &  Co.,  who  are  fruit 
dealers,  used  in  transporting  their  articles  of  merchan- 
dise a  motor  truck  and  that  upon  the  morning  in  ques- 
tion, October  13,  1915,  about  ten  o'clock,  the  plaintiff,  an 
employe  of  Barbara  &  Co.,  was  upon  this  motor  truck, 

10 
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being  driven  by  another  of  the  employes  of  Barbara  & 
Co.,  the  plaintiff's  position  being  at  or  near  the  rear 
of  the  truck,  and  his  duty  being  to  watch  carefully  to  see 
that  none  of  the  boxes  of  fruit  fell  from  the  motor  truck 
or  were  taken  therefrom,  and  to  discharge  such  other 
duties  as  might  be  assigned  him.  This  motor  truck  ap- 
parently from  the  record  was  going  north  on  the  right 
hand  side  of  Main  street,  intending  to  go  into  Barbara's 
alley,  which  was  on  the  west  side  of  Main  street,  and  thus 
it  became  necessary  for  it  to,  and  did,  cross  over  from 
the  east  to  the  west  side  of  Main  street,  reaching  the  mouth 
of  the  alley  on  the  west  side  of  Main  street.  At  this  point 
it  appears  that  there  was  another  truck  in  the  alley  at- 
tempting to  get  out,  and  th§  truck  belonging  to  Barbara 
&  Co.  was  backed  after  reaching  the  mouth  of  the  alley 
in  order  to  permit  the  other  truck  to  come  out,  and  in 
backing  it,  ran  upon  the  tracks  of  the  defendant,  and  as 
it  did  so,  apparently  from  the  proof,  the  power  was  dis- 
connected in  some  way,  so  that  it  was  left  standing  upon 
the  tracks,  although  the  proof  is  not  perfectly  clear  along 
this  line.  It  further  appears  that  two  of  defendant's  cars 
were  going  south  upon  Main  street,  and  one  of  its  cars 
going  north  thereon ;  that  the  one  going  north  passed  the 
first  car  going  south  just  before  reaching  the  point  where 
Barbara's  alley  crosses  Main  street,  and  thus  at  this  point 
of  meeting  Jween  the  two  cars  tie  motorman  in  charge 
of  the  northbound  car  had  his  view  of  the  motor  truck 
belonging  to  Barbara  &  Co.,  upon  which  the  plaintiff  was 
riding,  obstructed  as  it  backed  from  the  mouth  of  the  alley 
toward  and  upon  the  tracks.  It  appears  that  when  this 
truck  upon  which  the  plaintiff  was  a  passenger  backed 
upon  the  car  track  that  the  northbound  car  belonging  to 
the  defendant  ran  against  the  truck,  shoving  it  or  knock- 
ing it  a  sufficient  distance  forward  so  that  it  came  in  con- 
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tact  with  the  rear  southbound  car  of  the  defendant  and 
thus  the  truck  was  to  a  degree  wedged  in  between  the  two 
cars.  It  should  be  stated  that  the  southbound  car  as  it 
approached  the  point  of  contact  seeing  the  truck  back  upon 
the  tracks  was  stopped  by  its  motorman  so  that  at  the  time 
the  northbound  car  knocked  the  truck  forward  the  south- 
bound car  was  standing  still.  So  that  there  is  no  com- 
plaint in  this  regard  touching  this  car. 

The  question  of  the  speed  of  the  car,  nor  the  severity  of 
the  injuries,  nor  the  facts  further,  are  necessary  to  be  set 
out  in  the  opinion  of  the  Court  just  at  this  juncture.  There 
is  no  question  but  that  the  plaintiff  was  injured  more  or 
less.  The  real  question  presented  to  the  Court  for  deter- 
mination is  whether  or  not  the  lower  Court  was  right  or 
wrong  in  charging  the  jury  in  substance  that  the  rights  of 
parties  at  this  point  upon  Main  street  where  this  collision 
occurred  were  equal.  It  is  the  insistence  of  the  defend- 
ants that  this  is  not  the  law  and  the  insistence  of  the  plain- 
tiff that  the  Court  was  right  in  charging  the  jury  as  he  did. 

We  think  there  is  no  question,  and  we  understand  there 
is  no  question  as  between  counsel  representing  the  contend- 
ing parties  in  this  case,  but  that  the  law  is,  and  it  is  a  well- 
established  rule  in  Tennessee,  that  street  railway  com- 
panies have  the  superior  right  of  way  between  crossings 
upon  the  highways  and  thoroughfares  of  cities.  This 
proposition  is  very  clearly  enunciated  by  the  law  writers, 
and  we  do  not  understand  that  it  is  controverted  by  coun- 
sel for  defendant  in  error :  Booth  on  Street  Railways,  Sec- 
tion 303,  304;  Street  Railway  Co,  v.  Howard,  102  Ten- 
nessee, 474-483. 

Manifestly  and  beyond  question  at  street  crossings  the 
rights  of  parties  are  equal.  The  Street  Railway  Com- 
pany has  no  superior  right  to  pedestrians  or  other  occu- 
pants of  the  highway  at  street  crossings.     It  should  have 
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been  stated  in  outlining  the  facts  that  at  the  crossing  of 
Main  Street  and  Union  Street  in  Memphis  just  north  of 
where  this  accident  occurred,  175  feet  distant  therefrom 
and  at  the  crossing  of  Gayoso  and  Main  Street  just  south 
of  where  the  accident  occurred,  175  feet  distant,  officers 
are  stationed  whose  duty  it  is  to  care  for  and  aid  in  the 
avoidance  of  collisions  and  injuries,  and  who  are  nominated 
'^traffic  officers^'  to  that  end  At  the  point  on  Main  Street 
where  Barbara  alley  crosses  there  is  no  such  officer  sta- 
tioned. The  question  is :  Is  Bai'bara  alley  a  street,  high- 
way or  thoroughfare  in  Memphis  that  under  the  fact«  and 
circumstances  developed  in  this  case  is  brought  within  the 
rule  where  the  rights  of  parties  are  equal  and  co-ordinate? 
We  have  reached  the  conclusion  that  it  is  not  such  a  cross- 
ing as  was  contemplated  by  the  ordinance  or  as  comes 
within  the  purview  of  the  law  making  street  crossings  a 
point  at  which  the  rights  of  the  parties  equal  and  the  same. 
It  might  be  interesting  to  the  writer  to  go  into  a  technical 
discussion  of  the  difference  heftween  an  alley,  street,  avenue, 
boulevard  and  highway,  but  it  is  not  believed  that  it  would 
be  fruitful  of  practical  results  in  so  far  as  reaching  the 
right  conclusion  of  the  instant  controversy  is  concerned. 
Coming  down  to  the  reality  of  the  proposition  there  is  no 
question  in  the  mind  of  the  writer  but  that  an  alley  is  a 
narrow  street,  and  there  is  equally  no  question  that  imder 
certain  conditions  a  narrow  street  might  be  just  as  much 
a  highway  or  thoroughfare  as  a  broader  street,  so  that  in 
the  interpretation  of  the  rights  of  parties  growing  out  of 
questions  of  superiority  of  right  or  equality  of  right  as 
affecting  traffic  arrangements  and  ordinances  these  ques- 
tions are  more  largely  dependent  on  the  use  and  purpose 
to  which  a  highway  is  put  than  to  the  relative  width  of  an 
alley  or  boulevard.  A  street  might  be  100  feet  wide,  and 
yet  not  have  a  dozen  vehicles  pass  over  it  during  the  day, 
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while  an  alley  way  only  ten  feet  wide  might  have  a  con- 
stant stream  of  vehicles  passing  one  after  the  other  during 
the  entire  day.  The  ordinance  in  question  applying  itself 
to  the  situation  is  a  "traffic"  ordinance,  and  from  its  name 
and  attribute  necessarily  applies  itself  more  directly  and 
aibsolutely  to  traffic  conditions  than  to  the  number  of  feet 
in  width  the  street  may  occupy.  Manifestly  the  crossings 
at  Union  and  Gayoso  are  of  such  character  in  respect  to 
traffic  as  that  it  is  right  and  proper  that  the  rule  of  equal- 
ity in  respect  of  right  of  occupants  apply.  But  in  addition 
to  that  the  city  of  Memphis  in  its  own  behalf  and  for  the 
protection  of  the  lives  and  property  of  the  occupants  of  the 
highway  have  stationed  traffic  officers  so  as  to  help,  aid 
and  assist  the  occupants  of  the  highway  in  the  avoidance 
of  collisions  and  injury  to  each  other. 

Street  railways  occupy  only  a  part  of  Main  Street,  and 
not  the  whole  thereof.  According  to  the  record  in  this 
case  there  is  room  on  either  side  east  and  west  of  the  tracks 
of  the  Railway  Company  both  for  pedestrians  upon  the 
sidewalks  and  for  vehicles  in  the  street.  The  Railway 
Company  cannot  occupy  any  part  of  the  street  except  that 
part  upon  which  rails  are  stretched,  and  as  held  in  the 
Howard  Case,  supra,  it  has  a  superior  right  over  that  part 
of  the  streets  occupied  by  its  tracks  between  crossings,  but 
this  superior  right  limits  itself  to  the  part  of  the  highway 
occupied  by  its  tracks  because  as  stated  it  cannot  go  out- 
side of  or  beyond  its  tracks. 

In  the  determination  of  these  sort  of  questions  the  rights 
and  interests  of  the  public  must  be  taken  into  consideration 
because  that  is  the  interest  that  is  cared  for  especially  by 
the  officials  in  charge  of  the  municipality ;  in  looking  after 
the  street  department.  And  in  the  passage  of  traffic  ordi- 
nances the  idea  and  purpose  under  the  necessary  legal  pre- 
sumption is,  to  promote  equal  rights  and  privileges  as  be- 
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tween  Street  Railway  Companies,  automobiles,  wagons, 
footmen  and  hors^nen.'  When  one  takes  passage  in  a 
street  car  they  do  so  with  the  apprehension  that  they  will 
be  transiported  at  a  reasonable  rate  of  speed,  and  not  in 
anticipation  of  any  idea  that  their  progress  is  to  be  im- 
peded unnecessarily  at  every  alley  way  and  crossing  within 
the  city  limits,  and  to  hold  that  between  street  crossings 
such  as  those  upon  Gayoso  and  Union  Streets  a  Street  Rail- 
way Company  has  no  superior  right  to  so  much  of  thale 
street  as  is  occupied  by  its  tracks  when  it  is  crossed  only 
by  an  alley  way,  although  that  is  dedicated  to  the  public, 
but  which  is  largely  used  by  the  abutting  property  owners 
as  well  as  a  passageway  by  the  public,  would  be  to  unneces- 
sarily impede  travel  and  burden  the  easements  and  rights 
of  the  Street  Car  Company  within  the  city  limits.  Munici- 
pal authorities  have  the  interests  of  the  public  at  heart  and 
in  mind  in  the  passage  of  such  ordinances,  and  the  interest 
of  the  public  in  this  day  of  activities  is  toward  rapid  pro- 
gress and  not  slowness,  and  when  we  say  rapid  progress 
we  mean  of  course  rapidity  limited  to  the  degree  of  care 
incident  to  and  attendant  upon  surrounding  conditions  and 
circumstances.  If  the  crossing  of  this  alley  with  Main 
Street  at  the  point  where  the  accident  occurred  was  bur- 
dened with  the  same  degree  of  activity  and  density  of 
traffic  as  is  the  crossing  at  Union  as  well  as  Gayoso  Street, 
then  the  Court  would  have  no  hesitancy  in  holding  that  it 
was  a  street  crossing  within  the  legal  contemplation  where 
the  rights  of  parties  were  oo-equal  and  co-extensive.  But 
under  the  facts  developed  in  this  case  we  are  of  opinion 
that  it  does  not  come  within  the  rule;  that  it  is  an  alley 
way  within  the  narrower  but  not  the  narrowest  sense  of 
that  term,  and  until  it  shall  have  attained  that  degree  of 
traffic,  use  and  travel  that  shall  so  warrant,  this  crossing 
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shall  remain  an  alley  way  and  not  a  street  crossing  within 
the  traffic  ordinances  and  rules. 

This  holding  results  in  the  reversal  of  the  case  upon  the 
error  committed  in  the  charge  of  the  Court  under  assign- 
ment number  three.  That  being  true,  the  case  is  neces- 
sarily remanded  without  going  further  into  the  other  as- 
signments. The  case  is  reversed  and  remanded  for  a  new 
trial. 


John  Black  et  als.  v.  Lone  Mountain  Lumbeb 

Company. 

Affirmed  su'bstantially  by  the  Supreme  Court,  1916. 

1.  Master  and  Servant.     Logging  train.     Assumption  of  risk. 

Knowledge  of  track. 

There  is  no  presumption  that  the  engineer  of  a  logging  train 
has  knowledge  of  the  defective  condition  of  a  railroad  track. 

2.  Same.    Assumption  of  risk  from  known  defects.    None  where 

servant  Juid  right  to  assume  that  repairs  had  "been  m^ade. 

The  assumption  of  risk  arising  from  known  and  appreciated 
defects  has  no  application  where  the  engineer  had  the  right 
to  assume  and  believe  that  the  defective  track  over  which 
he  was  running  had  been  repaired. 

3.  Practice.    Motion  for  a  new  trial  and  dismissal  o)  suit. 

The  circuit  Judge  undoubtedly  has  the  right  in  acting  upon 
motion  for  a  new  trial  to  grant  the  same  and  then  sustain 
a  motion  to  dismiss  upon  the  ground  that  there  was  no  evi- 
dence justifying  submission  of  the  case  to  the  Jury.  When 
this  is  done  the  court  clearly  sustains  the  motion  for  a  new 
trial,  and  there  arises  in  the  losing  party  the  right  to  except 
and  have  the  action  reviewed. 
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4.  New  Trial.    Party  obtaining  may  justify  upon  other  oroundt, 

A  party  in  whose  favor  a  new  trial  has  been  granted  may 
show  that  the  court  should  have  sustained  his  motion  upon 
other  grounds  than  those  acted  upon;  and  in  general  the 
party  complaining  of  the  granting  of  a  new  trial  has  the 
burden  of  showing  that  no  ground  urged  was  sufficient  for 
that  purpose. 

5.  Same.     Question  reserved  as  to  what  should  "be  done  when 

the  court  improjkerly  sustains  a  new  trial  and  dismisses  suit. 

What  should  be  done  in  the  appellate  court  when  the  conclu- 
sion is  reached  that  the  trial  judge  was  in  error  in  sustain- 
ing the  motion  for  peremptory  instructions  in  acting  upon 
the  motion  for  a  new  trial  is  a  question  that  is  reserved. 
But  the  court  ruled  that  when  questions  presented  in  the 
motion  for  a  new  trial  that  ought  to  be  considered  by  the 
trial  Judge  as  a  condition  precedent  to  a  review  by  the 
appellate  court,  such  as  excessiveness  of  verdict,  etc.,  there 
should  be  remandment  for  new  trial.  But  there  may  be 
cases  where  it  would  be  the  duty  of  the  appellate  court  to 
reinstate  the  verdict  and  pronounce  Judgment  there<»i. 

6.  Evidence.    Photographs.    Change  of  conditions. 

Photographs  of  a  situation  are  inadmissible  when  there  have 
been  material  changes  in  the  citus. 


Feom  Morgan  County. 

Appealed  in  error  from  the  Circuit  Court  of  Morgan 
County.     Zen  C.  Hicks,  Judge. 

L.  D.  Smith  for  Plaintiff  in  Error. 

Cassell  &  Harris  and  John  A.  Chambliss  for  De- 
fendant in  Error. 

Mr.   Justice   Hiogins   delivered   the   opinion   of   the 
Court. 
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We  shall  refer  to  the  parties  as  plaintiffs  and  defendant, 
just  as  they  appeared  in  the  lower  Court.  Plaintiffs  are 
administrators  of  one  Colquitt  Black,  deceased.  They 
brought  this  action  to  rcover  for  his  allied  wrongful  death 
because  of  the  negligence  of  the  defendant  in  whose  employ 
Black  was  at  the  time  of  his  death  in  the  capacity  of  a 
logging  train  engineer.  It  was  averred  that  the  defendant 
was  a  corporation  engaged  in  the  operating  of  a  large  saw- 
mill, and  that  as  an  incident  thereto  it  owns  a  line  of  rail- 
way extending  from  its  sawmill  into  the  woods  for  the  pur- 
pose of  transporting  the  timber  from  the  forest  to  the  place 
where  it  was  to  be  sawed ;  that  deceased  was  in  the  service 
of  the  company  as  an  engineer  in  charge  of  the  engine 
which  pulled  the  logging  trains  that  ran  upon  the  railway 
track  aforesaid;  that  this  logging  train  consisted  of  the 
engine  and  two  cars,  and  that  the  method  of  operation  was 
to  back  the  same  from  the  mill  into  the  woods,  where  the 
cars  were  loaded  and  thence  hauled  back  to  the  mill.  It 
was  alleged  that  on  the  day  of  the  accident  in  which  Black 
met  his  death  the  logging  train  had  been  backed  into  the 
woods  as  usual,  with  Black  upon  the  engine  in  charge,  and 
that  the  two  cars  were  loaded  under  the  direction  of  the 
general  manager  of  the  defendant;  that  the  rear  car  was 
heavily  and  improperly  loaded  with  logs;  that  at  a  signal 
from  the  general  manager,  who  supervised  loading  and 
controlled  the  operation  of  the  company.  Black  started 
back,  driving  his  engine  and  pulling  the  cars,  w^hen  and 
because  of  defective  and  improper  appliances  used  by  the 
defendant,  the  negligent  overloading  of  the  rear  car,  and 
the  dangerous  and  unsafe  condition  of  the  track,  and  for 
other  reasons,  said  train  was  wrecked  or  derailed,  throwing 
Black  beneath  the  engine,  where  he  was  scalded,  wounded 
and  bruised  in  such  way  as  that  he  subsequently  died. 
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There  was  a  plea  of  not  guilty.  Upon  the  trial  the  Cii> 
cuit  Judge  declined  to  grant  the  motion  of  the  defendant 
for  peremptory  instructions,  and  submitted  the  issues  to 
the  jury.  There  was  a  verdict  for  $12,000.00.  Defendant 
made  a  motion  for  a  new  trial,  assigning  among  other 
grounds  of  error  the  refusal  of  the  CSourt  to  sustain  its 
request  for  a  directed  verdict  The  learned  Circuit  Judge 
concluded  during  his  deliberations  upon  the  motion  for  a 
new  trial  that  he  was  in  error  in  this  regard ;  and  he  pro- 
ceeded thereupon  to  sustain  the  motion  for  a  new  trial  and 
to  correct  the  error  which  he  deemed  he  had  committed, 
and  he  ordered  a  dismissal  of  plaintiflFs'  suit  The  latter 
have  appealed  and  have  assigned  two  errors  which  chal- 
lenge the  correctness  and  propriety  of  the  steps  taken  by 
the  Court  upon  the  motion  for  a  new  trial. 

Some  question  is  made  by  learned  counsel  for  appellants 
as  to  whether  the  Court  did  grant  a  new  trial.  But  there 
can  be  no  doubt  upon  this  point.  Nbr  need  we  at  this  day 
question  the  power  of  a  Circuit  Judge  to  correct  the  error 
of  not  granting  peremptory  instructions  when  this  is  as- 
signed as  error  upon  motion  for  a  new  trial:  Barnes  v. 
Noelj  131  Tenn.,  126.  This  Court  passed  upon  this  ques- 
tion four  years  ago  in  the  case  of  Railroad  v.  Hamilton. 
We  therein  held  that  this  was  permissible.  Our  dis- 
position of  that  case  was  affirmed,  and  we  have  since  acted 
upon  the  assumption  that  it  was  proper  practice.  It  is  cer- 
tainly logical,  and  violates  no  right  or  guarantee  of  the 
litigant  to  a  trial  by  jury. 

There  arises  upon  this  record  the  interesting  question  as 
to  what  the  reviewing  Court  should  do  in  case  the  conclu- 
sion was  reached  that  the  Circuit  Judge  was  in  error  in 
granting  the  motion  for  a  new  trial  and  then  ordering  dis- 
missal upon  the  ground  that  the  case  should  not  have  gone 
to  the  jury.     "No  case  of  which  we  are  aware  treats  of  the 
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point  Some  light  can  be  had  from  the  Acts  of  1875,  Chap- 
ter 106,  and  from  the  rulea  of  practice  obtaining  where  the 
action  of  a  Circuit  Judge  in  sustaining  a  motion  for  a  new 
trial  is  reviewed.  It  is  well  known  that  where  a  Circuit 
Judge  grants  a  motion  for  a  new  trial  with  or  without  the 
assigning  'by  him  of  reasons  therefor,  it  is  incunibent  upon 
the  party  assailing  the  action  to  show  that  the  Circuit 
Judge  was  not  justified  upon  any  ground.  At  least  the 
winning  party  may  demonstrate  if  he  can  that  he  was  en- 
titled to  a  new  trial  for  other  reasons  than  those  specified 
by  the  Court 

As  to  what  judgment  this  Court  should  pronounce  in 
case  the  conclusion  should  be  reached  that  no  new  trial 
should  have  been  granted  for  any  reason  given  or  assign- 
able, it  might  be  said,  construing  the  Act  of  1875  author- 
izing the  correcting  of  all  errors  committed  by  Circuit 
Judges  in  granting  or  refusing  new  trials,  that  the  judg^ 
ment  of  the  lower  Court  should  be  reinstated  and  treated 
as  affirmed.  But  we  reserve  this  question  for  further 
elaboration  and  discussion. 

Our  first  point  of  inquiry  is  as  to  whether  the  Circuit 
Judge  acted  properly  in  the  first  instance  in  submitting 
the  case  to  the  jury.  If  so,  it  follows  necessarily  that  he 
committed  error  in  setting  aside  the  verdict  upon  that 
ground  and  then  directing  dismissal. 

There  was  material  evidence  tending  to  show  the  follow- 
ing state  of  facts  in  addition  to  or  by  way  of  explanation  of 
the  averments  of  the  declaration,  it  being  admitted  that 
the  defendant  was  engaged  as  was  alleged,  and  that  Black 
was  in  its  service  on  the  little  logging  engine  at  the  time 
he  got  hurt.  This  railroad  extended  into  the  woods  some 
mile  or  two.  It  was  a  narrow  gauge,  constructed  of  small 
steel  rails.  It  crossed  a  trestle  some  twenty-five  or  thirty 
feet  wide  at  a  point  not  far  from  the  end  of  the  line.    The 
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rails  were  laid  upon  ties  that  in  turn  rested  upon  stringers 
stretched  across  the  sink;  the  ties  were  not  fastened  to 
these  stringers  except  possibly  one  or  two  of  them  at  either 
end,  and  these  stringers  were  logs  upon  which  the  ties  were 
placed,  and  upon  which  ties  the  rails  were  laid  and  at- 
tached ;  that  there  was  a  curve  in  the  track  at  this  trestle ; 
that  on  the  morning  of  the  accident  Black  had  pushed  two 
cars  with  his  engine  to  the  point  in  the  woods  where  they 
were  to  be  loaded  with-  logs,  the  general  manager  of  the 
company  being  present  and  superintending  the  work ;  that 
at  the  time  the  logs  were  being  loaded  Black  remained  upon 
the  engine  in  discharge  of  his  duties;  that  the  logs  were 
piled  very  high  upon  the  rear  car  and  were  fastened  with 
some  sort  of  chain ;  that  after  the  cars  were  loaded  Black 
was  signalled  to  move  oflF,  which  he  did,  with  a  fireman  or 
brakeman  near  him;  that  the  general  manager  and  others 
were  upon  the  cars,  some  upon  the  rear;  that  the  engine 
moved  off  at  a  moderate  speed,  but  that  after  a  short  while 
it  started  going  much  faster;  that  after  running  some  150 
or  200  yards  the  rear  car  turned  over,  and  then  the  next 
car  and  then  the  engine,  carrying  Black  with  it  and  scald- 
ing him ;  that  Black  remained  with  the  machinery,  work- 
ing with  the  engine  and  reversing  it  and  trying  to  check 
the  momentum  of  the  train  when  it  turned  over. 

We  think  the  question  as  to  whether  the  rear  car  was 
improperly  loaded  was  debatable,  and  therefore  for  the 
jury.  It  was  almost  demonstrated  that  the  track  on  the 
trestle  was  not  constructed  with  an  eve  to  safety,  and  that 
this  was  or  ought  to  have  been  known  to  any  master  who 
exercised  any  degree  of  care  for  the  safety  of  his  employes. 
It  was  shown  that  the  rear  car  turned  just  about  the  time 
the  engine  reached  the  trestle,  and  that  the  turning  of  the 
next  car  immediately  followed,  and  that  this  twisting 
caused  the  track  that  was  laid  upon  the  trestle  stringer^  to 


STATE  OF  TENNESSEE.      .  157 

Black  V.  Lumber  Company. 

slide  off  and  throw  the  engine  to  the  ground.  There  is  no 
direct  evidence  to  the  eflFect  that  the  engine  equipment  was 
defective;  but  it  is  reasonably  certain  that  the  proximate 
cause  of  the  wreck  was  the  bad  condition  of  the  track  and 
the  overloading  of  the  rear  car.  At  all  events  the  whole 
situation  should  have  been  taken  into  consideration  and 
submitted  to  the  jury  for  determination  of  the  question  as 
to  whether  or  not  the  master  had  taken  reasonable  precau- 
tions and  performed  its  continuing  duty  of  caring  for  the 
safety  of  its  servants,  and  of  refraining  from  the  unneces- 
sary exposure  of  those  servants  to  the  dangers  of  the  em- 
ployment. 

Wo  are  of  opinion  that  the  Circuit  Judge  was  in  the 
first  instance  right  in  submitting  to  the  jury  the  defenses 
of  contributory  negligence  and  assumption  of  risk.  We 
concede  of  course  that  these  questions  may  at  times  be  de- 
termined as  matters  of  law.  But  this  cannot  be  done  when 
there  is  a  su'bstantial  doubt  as  to  whether  there  was  an 
assumption  of  risk  or  as  to  whether  the  injured  one  acted 
otherwise  than  as  a  reasonably  prudent  person. 

It  is  urged  that  Black  knew  the  condition  of  the  track 
and  appreciated  its  dangers.  Examined  from  one  view- 
point it  does  appear  that  he  was  aware  that  the  track  was 
not  fastened  to  the  stringers ;  but  it  was  clearly  established 
that  he  had  remonstrated  about  this,  and  had  directed  the 
trackman  to  remedy  the  defect,  and  had  gone  to  the  trouble 
of  making  splicers  himself.  It  was  admitted  that  it  was 
not  Black's  duty  to  supervise  the  track  or  to  keep  it  in 
repair;  and  it  is  strange  to  say  that  he  must  he  charged 
with  knowledge  of  the  condition  of  instrumentalities  placed 
wholly  in  the  keeping  of  other  servants  directly  represent- 
ing the  master.  At  any  rate  he  requested  that  the  track 
be  repaired,  and  provided  the  means,  and  there  is  no  evi- 
dence denying  the  contention  of  appellant  that  Black  as- 
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sumed  that  the  track  had  been  repaired  and  was  ignorant 
of  the  fact  that  it  had  not  l)een  done.  It  was  shown  that 
he  had  been  in  the  service  of  the  company  a  very  short 
time,  and  that  he  was  injured  upon  his  second  or  third  trip 
upon  the  section  of  road  at  which  he  was  killed.  As  a 
matter  of  fact  this  part  of  the  road  had  been  opened  up 
for  use  a  very  brief  time  before  the  accident.  Hence  the 
reason  for  denying  the  application  of  the  doctrine  of  as- 
sumed risk  and  knowledge  of  conditions  from  daily  con- 
tact We  doubt  very  much  whether  Black  was  familiar 
enough  with  the  situation  to  have  fully  appreciated  the 
dangers  and  thus  elected  to  take  his  chances;  and  it  is 
because  of  this  doubt  that  this  question  should  have  been 
submitted  to  the  jury. 

There  is  nothing  in  this  record  to  suggest  that  Black  was 
guilty  of  contributory  negligence.  The  contrary  rather  is 
shown.  Hence  the  impossibility  of  making  this  a  question 
of  law. 

While  we  have  referred  to  improper  loading  and  condi- 
tion of  the  track  as  more  immediately  causing  the  accident, 
we  are  not  to  be  understood  as  excluding  from  considera- 
tion some  evidence  from  which  it  might  be  inferred  that 
proper  brakes  and  brake  equipment  were  not  furnished  or 
properly  placed,  and  also  whether  proper  precautions  were 
taken  in  view  of  all  the  surroundings. 

When  all  things  are  considered  we  believe  that  the  Cir- 
cuit Judge  was  right  in  the  first  instance  and  wrong  in  the 
second,  and  that  he  was  in  error  in  sustaining  the  motion 
for  a  directed  verdict. 

We  recur  now  to  the  question  as  to  whether  we  shall 
affirm  or  remand.  We  have  reached  the  conclusion  after 
mature  deliberation  that  it  would  be  wholly  inconsistent 
with  our  established  rules  of  practice  and  procedure  to 
reinstate  the  verdict  and  to  affirm.     It  is  true  that  by  the 
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Act  of  1875  appellate  courts  are  authorized  to  correct  the 
errors  of  lower  courts  with  respect  to  new  trials.  But 
at  the  same  time  there  remain  unaiSected  certain  estab- 
lished principles  and  rules  derived  therefrom  which  cannot 
be  ignored.  For  instance,  it  is  the  duty  of  the  trial  judge 
in  a  jury  case  to  weigh  the  evidence  and  to  coincide  or  dis; 
agree  with  the  jury;  and  in  general  no  verdict  has  any 
validity  until  it  meets  the  approval  of  the  trial  Court ;  and 
it  ie  also  the  prevalent  view  that  the  appellate  courts  can- 
not treat  a  verdict  not  thus  approved  by  the  Circuit  Judge 
as  of  any  validity.  Hence  the  lack  of  power  in  our  appel- 
late courts  to  reinstate  a  verdict  which  did  not  have  the 
sanction  of  the  Circuit  Judge  on  the  facts,  especially 
where  there  is  much  room  for  debate,  such  as  we  find  in 
this  case.  In  other  words,  where  there  is  conflicting  evi- 
dence, and  where  different  conclusions  are  to  be  dTawn,  the 
disapproval  of  a  verdict  by  the  trial  judge  virtually  an- 
nuls it  and  produces  the  necessity  for  another  trial  upon 
the  facts.  This  is  the  rule  followed  in  other  jurisdictions: 
2  Euling  Case  Law,  page  282.  Especially  is  this  true 
when  the  verdict  is  assailed  upon  other  grounds  not  weighed 
by  the  Circuit  Judge,  such  as  excessiveness  of  verdict,  the 
insuflSciency  of  evidence  upon  certain  points,  preponder- 
ance of  evidence,  etc. 

We  apprehend  that  if  the  facts  were  beyond  dispute  or 
reasonably  clear,  this  Court  could  and  would  render  such 
judgment  as  the  record  called  for.  But  this  will  not  do 
in  cases  where  there  is  room  for  grave  doubt  as  to  what 
view  the  twelve  laymen  and  the  thirteenth  may  as  a  body 
take  of  the  matters  in  controversy. 

For  another  reason  we  believe  that  a  new  trial  should  be 
had,  and  that  is  that  grounds  numbers  four  and  eleven  in 
the  motion  for  a  new  trial  possess  some  merit.  The  law 
foi'bids  the  introduction  of  photographs  where  there  has 
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been  material  change.  And  with  respect  to  assignment 
number  eleven  there  is  basis  for  the  contention  that  the 
Circuit  Judge  was  a  little  confusing  with  respect  to  Black's 
contributory  negligence  and  with  respect  to  his  assumption 
of  risk  and  the  duty  of  the  master. 

It  results  from  the  foregoing  that  the  judgment  of  the 
lower  Court  dismissing  the  suit  is  reversed  and  the  cause 
remanded  for  a  new  trial. 


Leslie  Cheek  v.  William  Fox,  Adm^r. 

Affirmed  by  the  Supreme  Court,  1917. 

1.  Death  by  Wrongful  Act.    Expectancy,    Evidence  of.    Mor- 

tality tables  not  exclusive  evidence. 

The  expectancy  of  life  of  a  party  for  whose  wrongful  death 
an  action  is  being  waged  may  be  shown  by  other  means 
than  by  the  mortality  tables.  For  instance,  expectancy  may 
be  arrived  at  by  health,  habits,  heredity  and  other  consid- 
erations affecting  the  party's  prospects. 

2.  Same.     Damages  recoverable. 

In  an  action  for  wrongful  killing  of  a  person  the  beneficiary 
may  always  recover  two  species  of  damages  where  they  are 
shown,  namely,  those  for  mental  and  physical  suffering  of 
the  deceased  and  the  pecuniary  value  of  the  life  of  the 
deceased. 

3.  Same.   Parent  and  child.    Wrongful  killing  of  infant.    Right 

of  father  to  recover  for  loss  of  expected  services  of  the  child, 

A  father  whose  infant  child  has  been  wrongfully  killed  may 
recover  the  pecuniary  value  of  the  life  of  the  child  com- 
puted with  reference  to  its  expectancy,  including  anticipa- 
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tion  of  seryice,  although  there  1b  no  evidence  that  the  child 
had  performed  or  would  perform  seryloes  for  the  parent. 

4.  Nkouoence.     Automobilea.    Right  of  pedestrian  to  presume 

due  care  upon  the  part  of  operator. 

A  pedestrian  rightfully  upon  the  streets  or  sidewalks  of  a 
town  or  city  may  act  upon  the  presumption  that  the  driver 
of  an  automobile  has  his  machine  under  reasonable  con- 
trol; and  especially  such  pedestrian  may  Indulge  this  pre- 
sumption upon  approaching  a  street  crossing  toward  which 
an  autCMBoblle  operator  Is  moving. 

5.  Infant.    Negligence.    Presumption  as  to  care. 

In  the  absence  of  direct  evidence  It  will  be  presumed  that  an 
Infant  Injured  In  a  collision  with  an  automobile  was  at  the 
time  In  the  exercise  of  such  care  as  was  reasonably  to  be 
expected  of  an  Infant  of  the  age  of  the  one  that  was  Injured. 

6.  Same.    Negligence  of  parent  in  allowing  child  to  go  to  school. 

It  Is  not  negligence  as  a  matter  of  law  for  a  parent  to  allow 
his  Infant  child  some  six  or  seven  years  of  age  to  go  upon 
the  streets  and  sidewalks  of  a  city  such  as  Nashville  on  Its 
way  to  school  In  the  custody  of  a  sister  some  two  years 
older;  and  whether  a  parent  who  allows  or  directs  his  chil- 
dren to  go  to  school  along  a  much-used  thoroughfare  of  a 
city  on  their  way  to  school  Is  a  question  of  fact  for  the  jury, 
the  father  In  this  respect  being  charged  with  the  duty  of 
exercising  reasonable  care  only. 

7.  Evidence.     Automobile  tracks.     Speed  and  tim^  when  stop 

made. 
A  witness  shown  to  be  expert  by  reason  .<tf  repeated  observa* 
tions  may  state  that  the  tracks  of  an  automobile  at  the 
point  of  collision  Indicate  that  the  machine  was  skidding 
or  sliding.  And  such  witness  may  also  be  Interrogated 
as  to  the  distance  at  which  a  machine  may  be  stopped  when 
going  at  a  given  speed. 

8.  Amendments.    At  what  stage  made.    After  motion  for  per- 

emptory instructions. 

The  court  may  allow  the  filing  of  an  amended  count  to  a 
declaration  even  after  motion  for  peremptory  InstructicHis, 
provided  he  afford  the  opposite  party  opportunity  to  make 
defense  to  any  new  matter  presented  by  the  amendment. 

11 
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9.   Pbagtioe.     Plea  of  former  suit.     Voluntary  dismissal  after 
plea  filed. 

It  is  not  error  for  the  court  to  strike  out  a  plea  of  former 
suit  pending  when  It  is  disclosed  hy  the  record  that  after 
the  plea  was  filed  the  first  of  two  suits  brought  was  volun- 
tarily dismissed. 


From  Davidson  Ootjnty. 

Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.    Thomas  E.  Matthews,  Judge. 

Edwin  A.  Peicb  for  Plaintiff  in  Error. 

W.  H.  Washington  for  Defendant  in  Error. 

Me.  Justice  Moobe  delivered  tihe  opinion  of  the  Court. 

This  action  was  instituted  in  the  Circuit  Court  of 
Davidson  County  to  recover  a  judgment  for  the  negligent 
injury,  resulting  in  the  death  of  Margaret  Fox,  plain- 
tiff's minor  child,  who  was  struck  and  run  over  by  de- 
fendant's automobile  which  was  operated  by  his  chauffeur. 
This  occurred  on  the  3rd  of  June,  1914,  on  the  south 
side  of  McGavock  Street,  where  an  alley  crosses  it  in  the 
City  of  Nashville.  The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $12,500,  and  de- 
fendant's motion  for  a  new  trial  being  overruled,  he  has 
brought  the  case  to  this  Court  and  seeks  a  reversal  of  the 
judgment  against  him.  He  has  filed  sixteen  assignments 
of  error,  but  we  do  not  intend  to  deal  with  these  assign- 
ments in  the  order  made. 

The  original  declaration  simply  averred  that  defend- 
ant's chauffeur  in  charge  of  his  car  carelessly  and  negli- 
gently and  by  wilful  and  wanton  negligence  ran  said  auto- 
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mobile  over  plaintiff's  little  girl  and  so  injured  her  that, 
after  lingering  in  great  agony  for  several  days,  she  died, 
leaving  plaintiff  as  her  father  and  next  of  kin.  This 
declaration  was  filed  October  13,  1915,  and  on  the  16th 
of  June,  1916,  after  the  proof  was  closed  and  motion  for 
a  directed  verdict  had  been  made  by  defendant,  plaintiff 
filed  an  amended  declaration  setting  out  certain  ordinances 
of  the  "City  of  Nashville  regulating  the  speed  of  automo- 
biles and  the  use  of  its  streets,  and  averring  a  violation 
of  said  ordinances. 

It  is  assigned  that  there  is  no  evidence  to  support  the 
verdict  of  the  jury,  and  also  that  the  Court  was  in  error 
in  overruling  defendant's  motion  for  a  directed  verdict, 
and  these  assignments  will  be  treated  together.  After 
carefully  reading  the  evidence  offered  by  plaintiff  below 
and  also  after  carefully  reading  brief  of  learned  counsel 
for  appellant,  setting  out  his  insistence  in  respect  to  the 
evidence  offered  at  the  trial,  we  have  easily  reached  the 
conclusion  that  there  is  abundant  evidence  to  sustain  the 
verdict  and  that  the  Court  would  have  been  in  error  to 
have  sustained  the  motion  for  peremptory  instructions. 
The  facts,  briefly  stated,  are  these:  Defendant  owned  a 
large  automobile,  which  was  operated  by  a  colored  chauf- 
feur. His  business  house  is  on  Demonbreun  Street,  only 
a  short  distance  from  the  place  where  the  injury  occurred*. 
On  the  morning  of  June  3,  1914,  he  rode  in  his  car  to 
his  place  of  business  and  while  on  the  way  his  chauffeur 
asked  permission  to  permit  another  colored  boy  to  ride 
in  the  car  with  them.  This  was  granted,  and  the  boy 
took  his  seat  in  the  rear  portion  of  the  car,  while  defend- 
ant rode  on  the  front  seat  by  the  side  of  the  chauffeur. 
When  he  reached  his  place  of  business  and  after  getting 
out  of  the  car,  he  instructed  Drake  to  take  the  car  to 
his  home,  where  his  wife  wanted  him  for  some  purpose. 
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MicGavock  Street,  where  the  injury  occurred,  extends  east 
and  west,  crossing  Eighth,  Ninth  and  Tenth  Avenues, 
down  to  the  terminal  station.  Midway  between  Ninth  and 
Tenth  Avenues  there  is  an  alley,  which  runs  north  and 
south  and  begins  at  Demonbreun  Street,  extending  across 
McGavock  and  to  Broad  Street,  which  is  the  next  street 
to  McGavock  on  the  north,  Demonbreun  being  the  first 
street  south  of  McGavock.  This  alley  is  seventeen  feet 
wide  between  McGavock  and  Demonbreun  Streets,  and 
supposed  to  be  that  wide  on  to  Broad  Street.  The  dis- 
tance between  Eighth  and  Ninth  Avenues  and  Ninth  and 
Tenth  Avenues  is  not  great,  but  just  how  far  these  streets 
are  apart  does  not  appear.  On  the  southwest  comer  of 
McGavock  and  Ninth  Avenue  there  is  a  large  residence 
fronting  on  Ninth  Avenue,  which  extends  west  into  the 
concrete  pavement  on  the  south  side  of  McGavock  Street, 
nearly  to  the  alley  in  question.  In  the  rear  of  this  resi- 
dence there  is  a  picket  fence  back  to  what  seems  to  be  some 
stables,  which  are  on  the  comer  of  McGavock  Street  and 
the  alley.  The  concrete  pavement  is  eight  or  nine  feet 
wide  and  extends  up  to  this  fence  and  to  the  front  of  the 
stables  which  open  on  McGavock  Street.  On  the  west 
side  of  the  alley  and  south  of  McGavock  Street  there  is 
a  small  residence  with  a  small  front  yard  extending  out 
to  the  pavement.  The  stables  mentioned  as  being  on  the 
comer  of  the  alley  and  McGavock  extend  south  on  the 
east  side  of  the  alley  quite  a  distance,  and,  in  fact,  from 
these  stables  still  south  to  Demonbreun  Street  on  the  east 
side  of  the  alley  there  are  continuous  connected  build- 
ings, so  that  anyone  coming  from  Demonbreun  Street  over 
the  alley  to  McGavock  Street  cannot  see  east  of  the  alley 
and  cannot  see  that  part  of  McGavock  Street  east  of  the 
alley  until  right  near  its  mouth.  In  other  words,  it  is 
what  is  termed  a  blind  alley.    This  section  of  the  city  is 
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filled  up  with  residences  and  has  no  business  houses  on  it. 
The  terminal  station  is  west  of  the  alley  at  Tenth  Ave- 
nue, which  extends  north  and  south^  and  immediately  east 
of  the  station.  Down  in  that  section  and  around  the  ter- 
minal station  there  is  a  great  deal  of  traffic.  Many  hacks, 
wagons,  trucks  and  other  business  vehicles  are  constantly 
operated  there.  On  McGavock  Street  in  the  neighbor- 
hood of  this  alley  not  many  business  vehicles  are  operated, 
though  at  times  there  are  some  such  conveyances  used  in 
delivering  groceries  and  other  things  to  families  living 
in  that  neighborhood.  That  particular  section  seems  to  be 
rather  a  quiet  part  of  the  city,  'being  used  for  residence 
purposes. 

On  the  morning  this  unfortunate  tragedy  occurred  thrc^ 
of  plaintiff's  children,  whose  mother  had  died  in  March 
preceding,  started  to  school  from  their  home  on  Seventh 
Avenue.  The  oldest  was  nine  years  old,  the  next  eight 
years,  and  the  child  that  was  run  over  by  the  automobile 
was  not  quite  six  years  old.  When  they  reached  a  point 
on  Eighth  Avenue  about  where  the  intersection  of  De- 
monbreun  Street  is,  they  met  three  other  children  whose 
name  was  Nolan,  the  oldest  being  about  eleven  years  old 
and  the  other  two  younger.  They  were  attending  St. 
Joseph's  School,  located  on  Church  Street,  on  the  comer 
of  Twelfth  Avenue  and  Hinds,  and  near  the  Church  Street 
viaduct.  The  route  taken  by  them  to  go  to  the  school- 
house  after  they  met  with  the  Nolan  children  was  up  the 
street  to  McGavock,  thence  west  on  the  pavement  on  the 
south  side  thereof,  intending  to  go  to  Tenth  Avenue,  thence 
north  to  Broad  Street,  and  thence  west  to  Twelfth  Ave- 
nue, and  thence  north  to  the  school  building.  They  could 
have  gone  north  on  Eighth  Avenue  to  Broad,  and  thence 
west  to  Twelfth  Avenue,  but  plaintiff  says  he  instructed 
them  to  go  over  McGavock  Street  and  Tenth  Avenue  to 
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Broad,  though  his  oldest  daughter  testified  that  he  did  not 
so  instruct  her  and  that  she  chose  the  route  over  McGkivock 
and  Tenth  Avenue  herself.  After  plaintiff's  little  girls 
met  the  Nolan  children  they  walked  to  M'cGavock  Street 
and  thence  west  towards  this  alley.  The  little  girl,  Mar- 
garet, after  reaching  McGavock  Street,  had  been  running 
before  reaching  the  alley  and  her  elder  sister,  Nellie,  was 
trying  to  keep  up  with  her  so  as  to  look  after  and  take 
care  of  and  protect  her  from  any  danger.  Both  of  them 
had  stopped  running  before  they  reached  the  alley,  and 
the  children  were  in  about  this  position  just  before  the 
car  ran  over  little  Margaret:  She  was  in  front  of  Nellie 
some  ten  or  fifteen  feet,  and  the  Nolan  children  and  Mary 
were  in  the  rear  of  Nellie,  all  of  them  being  on  the  pave- 
ment on  the  south  side  of  the  street.  When  Margaret 
reached  the  alley  she  started  across  it  and  had  gone  twelve 

• 

or  thirteen  feet,  and  at  that  time  Nellie  had  reached  its 
edge  and  was  in  the  act  of  stepping  from  the  pavement 
into  the  alley  to  cross  it,  when  defendant's  automobile, 
operated  by  a  negro  chauffeur  in  the  front  seat,  with  the 
other  negro  boy  in  the  rear  seat,  suddenly  came  out  of 
the  alley  from  the  south,  when  the  front  end  of  the  car 
struck  little  Margaret,  knocked  her  down  and  then  ran 
over  her.  The  chauffeur,  just  after  he  struck  the  child, 
turned  the  car  suddenly  to  the  left,  ran  it  across  the  edge 
of  the  pavement  just  west  of  the  alley  and  stopped  it  just 
as  the  rear  passed  over  the  north  edge  of  the  pavement. 
The  little  girl  was  knocked  down,  or  was  lying  in  the 
gutter  just  where  the  alley  and  the  street  come  together, 
about  four  or  five  feet  in  a  northeastern  direction  from 
the  northeast  comer  of  the  lot  just  west  of  the  alley.  Her 
head  was  lying  towards  the  north  after  she  fell.  When 
the  child  was  knocked  down  and  ran  over  Nellie  and  the 
other  children  immediately  screamed,  and  this  attracted 
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the  attention  of  several  persons  near-by,  who  at  once  ran 
to  her  and  when  they  reached  her  they  found  her  face 
covered  with  blood  and  blood  oozing  out  of  her  eyes,  nose, 
mouth  and  ears,  and  in  an  awful  and  deplorable  condi- 
tion. Nellie  at  once  ran  home  to  inform  her  father  and 
grandmother  of  what  had  occurred.  The  child  was  taken 
up,  put  in  an  electric  truck  and  taken  to  a  hospital,  and 
when  the  father  learned  of  the  awful  accident  that  had 
befallen  her,  he  and  the  grandmother  started  to  the  scene 
of  the  accident,  and  finding  she  had  been  taken  to  a  hos- 
pital, they  followed  immediately  thereto.  The  child  was 
then  taken  to  Dr.  Briggs'  Infirmary,  where  she  remained 
for  a  week,  suffering  the  most  excruciating  and  intense 
pain  and  agony.  She  was  found  to  have  bruises  all  over 
her  body,  her  skull  fractured,  a  bad  cut  about  her  left 
eye  and  she  finally  went  blind  before  her  death.  The 
pain  the  child  suffered  during  her  life  after  the  injury 
was  so  intense  and  excruciating  that,  though  she  was  in 
a  room  on  the  second  floor  of  the  hospital,  her  groans  could 
be  heard  on  the  street  below.  After  lingering  in  this  man- 
ner for  a  week,  death  relieved  her  of  her  pain  and  misery. 
Immediately  after  the  negro  chauffur  ran  his  car  over 
the  child  he  left  it  and  started  on  a  run  in  the  direction 
of  Mr.  Cheek's  business  house.  A  man  near-by  riding  in 
a  buggy  and  who  was  attracted  to  the  scene  by  the  screams 
of  the  children,  saw  the  negro  start  on  a  dead  run  and 
immediately  started  after  and  arrested  him  and  turned 
him  over  to  the  police.  The  negro  claimed  that  he  was 
going  to  tell  Mr.  Cheek  of  what  had  happened,  but  to 
the  writer  this  is  doubtful,  for  he  is  impressed  with  the 
belief  that  it  was  another  case  of  the  guilty  fleeing  when 
no  man  pursued  and  that  the  negro  ran  because  of  his  con- 
scious guilt  of  criminal  negligence  and  sought  safety  in 
flight. 
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The  traffic  laws  of  the  City  of  Nashville  require  those 
operating  automobiles  or  other  vehicles,  before  turning 
into  a  street  to  sound  their  horn  or  some  note  of  warning 
to  persons  on  the  street  that  they  desire  to  enter,  so  that 
such  persons  will  know  of  their  presence  and  take  care 
not  to  be  run  over  or  otherwise  injured  by  such  vehicles. 
The  little  girl,  Nellie,  and  her  sister,  Mary,  who  were 
present  at  the  time,  as  well  as  the  little  boy,  James  Xolan, 
who  was  also  along,  testified  positively  that  this  chauf- 
feur did  not  soimd  his  horn  or  make  any  noise  warning 
them  of  his  approach  from  the  alley  into  McGavock  Street. 
Another  girl  who  was  in  a  house  immediately  west  of  the 
alley  and  south  of  McGavock  Street  and  within  a  few 
feet  of  the  alley,  the  windows  of  whose  room  were  open, 
saw  the  car  as  it  passed  going  north  to  McGavock  Street, 
and  she  also  testified  that  no  horn  was  sounded  by  the 
chauffeur  or  any  other  warning  given  of  his  approach 
to  the  alley.  Other  people  in  the  neighborhood  likewise 
testified  that  they  did  not  hear  any  such  noise,  and  that 
they  could  and  probably  would  have  heard  it  had  such 
alarm  been  given.  The  negro  chauffeur  and  the  colored 
boy  in  the  car  with  him  testified  that  when  within  about 
sixty  feet  of  McGavock  Street  he  saw  some  school  chil- 
dren pass  in  front  of  the  alley,  when  he  slowed  down  the 
car  and  sounded  the  horn  twice,  and  when  within  fifteen 
or  twenty  feet  of  the  street  he  stopped  and  sounded  the 
horn  three  times,  and,  seeing  no  one  in  front  of  him, 
started  his  car  forward  and  the  first  he  saw  of  the  little 
girl  she  ran  into  the  right  fender  of  the  car,  striking  it 
some  two  or  three  feet  from  the  front  thereof.  Why  he 
did  not  see  her  before  she  struck  the  fender  he  does  not 
explain.  He  was  on  the  right  side  of  the  car  in  front  and 
there  can  be  no  reason  why  he  did  not  see  the  child  be- 
fore she  ran  into  the  fender,  although  he  testified  he  did 
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not.  The  jury  evidently  did  not  believe  the  testimony  of 
these  two  negroes,  and  neither  do  we  credit  their  state- 
ments. 

On  the  east  side  of  this  alley  near  Demonbreun  Street 
there  is  a  garage  in  which  some  men  were  at  work.  De- 
fendant Chek  testified  that  his  car  did  not  make  much 
noise  when  running,  but  when  it  passed  this  garage  it 
made  so  much  noise  as  to  attract  the  attention  of  the  men 
at  work  therein,  and  caused  them  to  make  a  remark  about 
its  running.  We  are  not  familiar  with  terms  used  about 
the  operation  of  automobiles,  but  one  of  these  men  said 
the  car  as  it  passed  the  garage  was  in  second  gear.  He 
explained  that  a  car  is  put  in  first  gear  when  started,  and 
so  long  as  it  remains  in  first  gear  it  runs  slowly,  but  when 
it  was  desired  to  increase  the  speed  of  the  car  it  was  then 
put  in  second  gear,  when  it  would  run  faster,  and  when 
it  was  put  in  third  gear  it  then  made  its  best  speed.  This 
witness  said  the  usual  method  was  to  put  it  in  first  gear 
when  the  machine  is  started,  then  if  it  was  desired  to 
speed  up  the  car  it  was  next  placed  in  second  gear,  and 
then  shortly  it  was  put  in  third  gear,  when  it  made  its 
best  speed. 

The  jury  evidently  believed,  and  we  thing  rightfully, 
that  after  these  negroes  got  out  of  sight  of  Mr.  Cheek  they 
put  the  car  first  in  second  gear  to  increase  its  speed,  and, 
before  going  far  in  the  alley,  then  put  it  in  third  gear, 
and  were  recklessly  and  with  gross  negligence  speeding 
through  this  alley  out  into  McGavock  Street  without  stop- 
ping or  blowing  a  warning  sound,  and  in  utter  disregard 
and  with  criminal  negligence  of  the  safety  of  anyone  on 
the  pavement  who  was  about  to  cross  the  mouth  of  the 
alley  to  the  pavement  on  the  west  side.  If  such  were  the 
conclusions  which  the  jury  reached,  we  think  they  were 
well  warranted  in  their  deductions  from  the  facts  deposed 
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to  on  the  trial  of  this  cause.  That  this  chauffeur  was 
guilty  of  actionable  negligence  and  a  gross  violation  of 
the  traffic  ordinances  of  Nashville  we  think  there  can  be 
no  reasonable  controversy.  In  fact,  a  charge  of  criminal 
negligence  might  well  have  been  sustained  against  him. 
The  evidence  to  sustain  this  verdict  is  abundant,  and  makes 
as  clear  a  case  of  almost  wilful,  wanton  negligence  as  we 
have  found  in  any  record  which  we  have  investigated.  The 
first  and  second  assignments  are  overruled. 

Under  the  third  assignment  a  certain  part  of  the  charge 
given  to  the  jury  is  assigned  as  error.  We  do  not  think 
it  necessary  to  copy  in  the  opinion  these  excerpts  from 
the  charge.  It  would  make  the  opinion  too  long  to  do  so. 
There  is  no  error  in  that  part  of  the  charge  copied  under 
assignment  three.  It  is  stated  in  the  brief  that  the  effect 
of  this  portion  of  the  charge  was  to  direct  the  attention 
of  the  jury  to  the  obstructions  along  the  east  side  of  the 
alley  that  obscured  the  view  of  the  chauffeur  and  to  em- 
phasize his  duty  to  increase  his  care  and  attention,  while 
at  the  same  time  the  Court  did  not  also  call  the  jury's 
attention  to  the  obstructions  shutting  off  the  view  of  the 
children  on  the  pavement  of  approaching  vehicles  as  they 
walked  towards  the  alley  and  call  the  jury's  attention  to 
the  corresponding  increase  of  care  on  their  part  as  they 
walked  towards  the  alley.  The  Court  fully  instructed 
the  jury  as  to  the  duty  of  this  child  to  exercise  ordinary 
care  in  the  use  of  the  pavements  and  streets  so  as  to  avoid 
being  injured  by  approaching  automobiles  or  other  ve- 
hicles, and  if  he  failed  to  fully  instruct  the  jury  in  this 
regard  it  was  the  duty  of  counsel  for  defendant  to  ask 
for  additional  instructions.  Counsel  did  ask  that  the 
Court  instruct  the  jury  "That  the  fact  that  a  car  is  run- 
ning in  second  gear  does  not  of  itself  indicate  any  rate 
of  speed  or  that  the  car  is  running  fast  or  slow,"  which 
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the  trial  judge  declined  to  give.  Whether  running  in 
second  gear  indicated  any  speed  at  all  or  whether  it  in- 
dicated the  car  was  running  fast  or  slow  was  not  a  ques- 
tion of  law  but  of  fact  for  the  jury  to  pass  upon.  Even 
if  mistaken  in  this  it  was  not  such  a  material  error  as  to 
entitle  appellant  to  a  reversal  for  failure  to  give  this  in- 
struction. 

Under  the  fourth  assignment  exceptions  are  taken  to 
the  charge  of  the  Court  in  regard  to  the  measure  of  dam- 
ages and  the  proof  to  be  considered  in  fixing  such  dam- 
ages. After  the  Court  told  the  jury  about  the  two  classes 
of  damages  recoverable  in  this  action,  the  first  being  for 
injury  to  the  deceased  herself  and  the  second,  the  dam- 
ages suffered  by  her  next  of  kin,  he  stated  that  the  first 
embraced  damages  for  mental  and  physical  suffering  of 
the  deceased,  and  the  second,  the  pecuniary  value  of  the 
life  of  the  deceased  to  her  next  of  kin,  that  is,  her  father 
The  latter  damages,  the  Court  said,  are,  "To  be  deter- 
mined upon  the  consideration  of  her  expectancy  of  life, 
her  age  and  condition  of  health  and  strength,  all  modified, 
however,  by  the  fact  that  the  expectancy  of  life  is  at  most 
only  a  probability  based  upon  experience."  It  is  insisted 
there  is  no  proof  in  this  case  to  sustain  this  portion  of 
the  charge,  or,  in  other  words,  there  is  no  proof  as  to  the 
life  expectancy  of  this  little  girl  except  that  she  was  six 
years  old  and  in  good  health,  and,  consequently,  it  was 
error  in  the  Court  to  mention  her  expectancy  of  life  in 
this  part  of  the  charge. 

The  life  tables  used  by  life  insurance  companies  show- 
ing the  expectancy  of  the  life. of  a  person  at  a  certain 
age,  are  competent  evidence  of  the  length  of  time  a  per- 
son is  expected  to  live  after  a  certain  age,  when  that  per- 
son is  in  good  health  and  free  from  any  causes  likely  to 
produce  an  early  death.    We  do  not  understand  such  tables 
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are  the  only  evidence  of  the  expectancy  of  life.  There 
may  be  and  always  is  other  evidence  that  can  be  offered 
which  will  reasonably  indicate  that  the  deceased  would 
probably  live  a  great  many  years.  The  proof  in  this  case 
showed  this  little  girl  to  be  nearly  six  years  old,  in  per- 
fect health,  strong,  robust  and  free  from  any  defects  or 
blemishes  of  any  character.  It  does  not  take  the  tables 
of  life  expectancy  to  indicate  that  such  child  would  prob- 
ably live  a  great  many  years,  and  it  may  be  longer  than 
the  life  expectancy  tables  would  indicate. 

In  Railway  Co,  v.  Carter,  129  Tenn.,  459,  in  discuss- 
ing this  question,  Mr.  Justice  Green  says :  "The  damages 
recoverable  in  these  actions  are,  first,  such  as  are  suffered 
by  the  beneficiary  by  reason  of  the  loss  of  the  deceased, 
and,  second,  such  as  the  deceased  himself  would  have  been 
entitled  to  recover  had  he  survived."  It  was  held  in  that 
case  that  the  widoVs  claim  for  damages  under  the  stat- 
ute is  not  limited  to  such  as  she  may  have  sustained  as  a 
result  of  her  husband's  death,  but  that  she  might  recover 
for  the  injury  done  the  deceased.  It  was  also  decided 
that  she  might  recover  substantial  damages  without  any 
special  showing  of  pecuniary  loss  to  herself.  Under  the 
statute  the  widow  or  next  of  kin  is  entitled  to  include  in 
his  or  her  recovery  all  damages  he  could  have  recovered, 
or  in  other  words,  the  statute  was  not  only  enacted  for  the 
benefit  of  designated  beneficiaries,  but  is  a  survival  statute 
as  well. 

It  is  argued  that  there  is  no  proof,  and  in  fact  there 
could  be  no  proof  of  the  earning  capacity  of  this  little 
child,  and  for  that  reason  there  is  no  proof  that  its  father 
lost  any  value  by  reason  of  its  death.  It  is  true  there  is 
an  absence  of  this  character  of  proof,  but  the  father  cer- 
tainly had  a  reasonable  expectation  of  realizing  some 
money  value  from  the  continuation  of  the  life  of  his  child. 
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The  judges  in  passing  upon  such  questions  all  know  that 
most  children,  the  vast  majority  of  them,  are  beneficial 
in  a  money  sense  to  their  parents,  and  when  the  life  of 
such  a  child  is  lost  by  the  negligent  acts  of  another,  the 
parent  is  deprived  of  a  money  value  for  which  he  or  she 
is  entitled  to  be  compensated  under  the  statute.  While  for 
a  number  of  years  after  this  child  reached  the  age  of  six 
years  it  would  probably  be  an  expense  to  its  parents,  yet 
everyone  knows  a  period  in  life  is  reached  when  the  child 
becomes  a  profitable  and  in  many  instances  a  good  paying 
asset  to  its  parent,  helpful  and  useful  in  many  ways.  We 
do  not  think  there  was  any  error  in  this  part  of  the  Court's 
charge  to  the  jury.  He  instructed  it  that  it  must  take 
into  consideration  the  health  and  strength  and  life  expec- 
tancy of  the  little  girl,  but  consider  at  that  same  time  that 
the  expectation  of  life  was  a  mere  probability,  and  after 
weighing  all  these  facts  he  told  the  jury  they  should  assess 
such  amount  of  damages  as  would  be  sufficient  to  com- 
pensate for  the  loss  of  the  life  of  the  child. 

After  the  Court  had  instructed  the  jury  as  shown  in 
this  excerpt  counsel  sought  to  confine  the  jury  to  a  con- 
sideration of  damages  recoverable  for  the  pain  and  suffer- 
ing of  the  deceased,  and  so  asked  the  Court  to  charge 
the  jury,  which  he  refused  to  do,  and  in  such  refusal  we 
think  there  was  no  error.  This  request  was  based  upon 
the  absence  of  any  proof  in  the  case  of  the  expectancy  or 
value  of  life  of  the  little  girl,  and  as  we  have  said,  the 
value  of  her  life  was  not  dependent  upon  proof  of  her 
life  expectancy  as  shown  by  the  life  tables.  That  fact 
might  be  shown  in  other  ways  and  by  other  proof,  though 
perhaps  not  quite  so  certainly  as  by  the  introduction  of 
the  life  tables.  Even  proof  of  the  life  expectancy  by  the 
life  tables  does  not  absolutely  fix  the  length  of  time  a 
person  will  live.    It  only  indicates  a  person  will  live  that 
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length  of  time.  In  all  such  cases  it  is  proper  for  the  jury 
to  consider  not  only  the  life  expectancy  of  the  deceased, 
when  there  is  proof  of  such^  but  also  the  age,  habits,  health 
and  constitution  of  the  person  should  be  considered  in 
estimating  the  life  expectancy. 

In  Tiffany  on  Death  by  Wrongful  Act,  Section  164,  it 
is  said,  ^The  damages  to  the  next  of  kin  are  necessarily 
indefinite,  prospective  and  contingent.  They  cannot  be 
proved  to  within  an  approach  to  accuracy,  and  yet  they 
are  to  be  estimated  and  awarded  for  the  statute  has  so 
commanded.  But  even  in  such  case  there  is,  and  must 
be,  some  basis  in  the  proof  for  the  estimate.  The  age 
and  sex,  the  general  health  and  intelligence  of  the  person 
killed;  the  situation  and  condition  of  the  survivors  and 
their  relation  to  the  deceased ;  these  elements  furnish  some 
basis  for  judgment.  That  it  is  slender  and  inadequate 
is  true,  but  it-  is  all  that  is  possible,  and,  while  that  should 
be  given,  more  cannot  be  required.  Upon  that  basis  and 
from  such  proof  the  jury  must  judge." 

It  would  seem  from  this  statement  of  the  rule  by  Mr. 
Tiffany  that  the  Court  did  not  go  far  enough  in  calling 
the  jury's  attention  to  such  facts  it  might  consider  in  esti- 
mating the  compensation  plaintiff  was  entitled  to  recover 
for  the  loss  of  his  child,  but  without  adding  anything  fur- 
ther it  is  sufficient  to  say  that  we  do  not  think  there  was 
uny  error  in  this  part  of  his  charge. 

Under  the  fifth  assignment  it  is  insisted  the  Court  was 
in  error  in  telling  the  jury  that  if  the  chauffeur  of  de- 
fendant neglected  and  failed  to  obey  the  city  traffic  ordi- 
nances and  that  such  failure  was  the  direct  and  proxi- 
mate cause  of  the  accident,  while  the  deceased  and  her 
father  were  without  fault  and  negligence,  in  such  case  such 
violation  of  the  ordinances  by  the  chauffeur  was  negli- 
gence in  and  of  itself  as  a  matter  of  law,  and  in  that  case 
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their  verdict  should  be  for  the  plaintiff.  It  is  practically 
conceded  that  the  violation  of  a  municipal  ordinance  when 
the  direct  and  proximate  cause  of  the  injury  is  in  and 
of  itself  negligence  per  se;  yet  it  is  argued  that  the  above 
instruction  was  error,  but  upon  what  grounds  it  can  be 
insisted  that  such  was  erroneous  we  are  unable  to  under- 
stand. 

It  was  held  in  the  case  of  Railroad  v.  Martin,  113  Tenn., 
266,  that  the  violation  of  a  city  ordinance,  if  the  proxi- 
mate cause  of  the  injury  for  which  suit  was  brought,  was 
negligence  per  se,  and  the  case  of  Queen  v.  Coal  Co.,  95 
Tenn.,  468,  and  the  unreported  case  of  Williford  v.  Mem- 
phis Street  Railway  Co.,  decided  at  the  April  term,  1903, 
were  cited*  in  support  of  the  rule  so  announced.  In  Railroad 
V.  Haynes,  112  Tenn.,  718,  it  was  there  likewise  held  that 
the  violation  of  a  city  ordinance,  if  the  proximate  cause 
of  the  injury,  was  negligence  per  se.  So  that  there  can 
be  no  doubt  of  the  soundness  and  correctness  of  the  rule 
announced  by  the  trial  judge  in  the  excerpt  from  his  charge 
copied  in  the  brief. 

Under  assignment  Nk).  6  a  request  offered  by  defendant 
to  be  given  to  the  jury  and  refused  by  the  trial  judge  is 
copied,  and  his  refusal  is  assigned  as  error.  Without  go- 
ing into  this  requesft  fully  it  is  sufficient  to  say  that  the 
points  embraced'  in  it  are  fully  set  out  and  given  to  the  jury 
in  the  main  charge.  It  is  said  that  while  the  Court  had 
previously  instructed  the  jury  that  the  presence  of  obstruc- 
tions on  the  east  side  of  the  alley  imposed  a  higher  degree 
of  care  on  defendant's  chauffeur  on  account  of  the  greater 
danger,  yet  he  had  failed  to  impose  a  corresponding  obli- 
gation upon  the  plaintiff,  and  this  request  was  offered  to 
correct  such  omission  in  the  general  charge.  We  do  not 
agree  with  this  interpretation  of  the  general  charge.  IPnder 
the  facts  of  this  particular  case  we  think  the  Court  went 
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to  the  very  verge  of  the  law  in  stating  the  dxity  resting 
upon  this  child  as  it  approached  and  started  to  cross  the 
mouth  of  this  alley.  It  must  not  be  forgotten  that  this 
particular  part  of  the  alley  waei  in  fact  a  part  of  the  pave- 
ment to  the  south  side  of  McGavock  Street  To  go  from 
9th  to  10th  Avenue  over  the  pavement  it  was  absolutely 
necessary  that  the  child  cross  the  mouth  of  this  alley,  or 
do  what  would  be  more  objectionable,  walk  out  into  the 
street.  When  it  reached  the  alley,  on  account  of  the  ob- 
structions on  the  east  side  of  it,  the  child  could  not  see  far 
down  the  alley  in  a  southerly  direction,  and  it  is  insisted 
that  plaintiff  should  have  offered'  proof  to  show  that  it 
exercised  ordinary  care,  such  care  as  was  commensurate 
with  the  dangerous  situation  before  it  started  across  the 
mouth  of  the  alley,  that  is  such  ordinary  care  as  a  child  of 
its  age  and  intelligence  would  exercise  if  similarly  situated, 
or  in  a  like  situation  as  that  in  which  this  child  was  placed. 
Of  course  this  child  was  capable  of  exercising  some  degree 
of  care,  but  the  care  expected  of  a  child  of  its  age  and  in- 
telligence must  necessarily  be  very  slight.  But  whatever 
care  it  was  capable  of  exercising,  it  was  its  duty  to  exercise 
that  care  and  caution  before  attempting  to  cross  the  alley. 
An  older  person  under  the  same  circumstances  and  simi- 
larly situated  would  be  expected  to  and  would  exercise 
more  care  and  caution  than  this  child  could  or  did.  We 
would  hardly  expect  one  of  its  age  to  stop  when  it  reached 
the  edge  of  the  alley  and  look  south  into  the  alley  to  see  if 
any  vehicle  was  approaching.  The  writer  thinks  that 
would  be  expecting  more  care  and  caution  of  this  child 
than  its  age  and  intelligence  would  justify  us  in  looking 
for.  But  whatever  care  and  caution  the  law  imposes  upon 
it,  considering  its  age,  it©  experience  on  pavements  of  the 
city  and  its  intelligence,  in  the  absence  of  any  proof  on  the 
subject,  the  law  presumes  it  exercised  that  care  and  caution 
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before  going  upon  the  mouth  of  the  alley  to  cross  to  the 
pavement  beyond. 

In  the  case  of  Tennessee  Railroad  Co.  v.  Herb,  134 
Tenn.,  397,  it  was  there  again  held  by  the  Supreme  Court 
of  this  State  that  if  the  plaintiflPs  contributory  negligence 
does  not  appear  from  the  proof  offered  by  him,  the  burden 
of  showing  its  existence  rests  upon  the  defendant,  citing 
Stewart  v.  Nashville,  96  Tenn.,  60,  and  Burh  v.  Street 
Railway,  102  Tenn.,  409. 

Plaintiff's  proof  in  this  case  wholly  fails  to  show,  or  to 
remotely  indicate  in  the  judgment  of  this  member  of  the 
Court,  that  this  little  girl  was  guilty  of  the  slightest  degree 
of  contributory  negligence  as  she  walked  across  the  mouth 
of  this  alley.  While  the  evidence  indicates  that  she  had 
been  running  along  on  the  pavement,  the  proof  clearly 
demonstrates  by  the  testimony  of  at  least  two  witnesses 
present  at  the  time,  that  she  had  stopped  running  before 
reaching  the  alley,  and  that  she  was  walking  across  it  when 
hit  and  run  over  by  this  automobile.  One  of  the  negroes 
in  the  car  testified  she  was  walking  fast,  but  all  the  other 
evidence  tends  to  show  she  simply  was  walking  across  from 
one  pavement  to  the  other  west  of  the  alley.  The  evidence 
of  defendant,  while  the  burden  of  proof  of  showing  con- 
tributory negligence  was  on  him,  does  not  prove  any  negli- 
gence on  the  part  of  this  child. 

In  Railroad  Co.  v.  Herb,  supra,  the  Court  said,  "There 
is  a  presumption  arising  out  of  the  instincts  of  self-preser- 
vation that  a  decedent  was  in  the  exercise  of  ordinary  care 
when  suddenly  injured,  prevailing  until  overcome  by  com- 
potent  evidence,  and  which  may  prevail  where  there  are 
no  witnesses  of  or  any  direct  testimony  as  to  his  conduct." 
Citing  a  number  of  cases  including  Travelers^  Insurance 
Co.  V.  McConkey,  127  IT.  S.,  661. 

12 
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If  this  child  is  charged  with  the  duty  of  exercising  ordi- 
nary care  while  crossing  thia  alley,  the  presumption  aris- 
ing out  of  its  instincts  of  self-preservation  is  that  it  was 
in  the  exercise  of  such  care,  and  in  the  absence  of  proof  on 
this  point  by  the  plaintiff  that  presumption  stands  as  evi- 
dence establishing  ordinary  care,  and  it  takes  proof  on  the 
part  of  the  defendant  to  overcome  this  presumption. 
While  it  would  have  perhaps  been  the  duty  of  an  adult 
before  attempting  to  cross  the  mouth  of  the  alley  from  one 
pavement  to  the  other,  to  stop,  look  and  listen  for  an  ap- 
proaching vehicle,  yet  it  is  now  well  settled  in  this  State 
that  such  duty  is  not  absolute  and  positive,  but  the  ques- 
tion is  to  be  left  to  the  jury  to  determine  under  all  the 
facts  and  circumstances  surrounding  the  transaction  at  the 
time  if  the  injured  person  should  have  stopped,  looked  and 
listened.  While  this  is  true  in  regard  to  an  adult,  the  rule 
cannot  and  should  not  'be  that  stringent  in  reference  to  a 
little  girl  not  quite  six  years  old.  Still,  it  might  be  left  to 
the  jury  to  say  whether  in  such  a  situation  she  should  have 
exercised  that  care  and  caution  to  the  extent  that  one  of 
her  age  and  intelligence  would  have  exercised 

Under  the  7th  assignment  it  is  insisted  the  Court  should 
have  given  to  the  jury  defendant's  request  No.  8,  to  the 
effect  that  if  this  child  required  the  care  and  oversight  of 
some  older  person  to  protect  her,  and  that  suck  care  and 
oversight  was  not  exercised'  by  her  father,  but  left  to  the 
direction  and  control  of  her  sister  Nellie,  a  girl  of  nine 
years  of  age,  "To  go  into  a  dangerous  or  perilous  situation 
on  her  road  to  school  when  there  were  other  ways  free  from 
danger  and  peril  which  she  might  have  pursued  in  safety, 
and  that  such  want  of  reasonable  care  on  the  part  of  her 
father  directly  contributed  to  her  injury,  then  plaintiff 
cannot  recover,  and  your  verdict  should  be  for  the  defend- 
ant.''    The  vice  in  this  request  is  in  assuming  that  the 
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child  was  permitted  under  the  direction  of  her  sister  Nellie 
to  go  into  a  dangerous  or  perilous  situation  on  her  road  to 
school,  when  the  proof  wholly  fails  to  show  that  the  place 
where  she  was  injured  was  either  perilous  or  dangerous, 
and  it  certainly  was  not,  except  when  used  in  the  reckless, 
careless  manner  it  was  by  this  chauffeur.  This  record  in- 
dicates that  McGavock  Street  from  8  th  to  10th  Avenue 
and  thence  to  Broad  Street,  was  about  as  safe  and  free 
from  danger  and  peril,  if  not  more  so,  than  the  route  up 
8th  Avenue  to  Broad  and  thence  west  on  Broad  to  the 
terminal  station.  It  is  common  knowledge  which  this 
Court  may  know  and  possess,  and  which  it  does  know  and 
possess,  that  Broad  Street  from  8th  Avenue  west  to  the 
terminal  station  is  about  as  much  if  not  more  used  than 
any  business  street  in  Nashville,  while  McGavock  Street 
from  8th  to  10th  Avenue  is  a  residence  street,  and  but 
little  used  for  commercial  purposes.  The  principle  em- 
braced in  this  request  was  also  fully  covered  in  the  Court's 
general  charge,  though  not  in  the  exact  language  used  in 
the  request,  and  it  is  not  necessary  that  it  should  be,  and, 
therefore,  there  was  no  error  in  refusing  to  charge  the 
request. 

It  is  assigned  as  error  that  the  Court  refused  to  charge 
request  Nto.  7,  in  regard  to  the  d*uty  of  the  parent  to  pro- 
tect a  child  of  tender  years,  when  such  child  is  not  of  such 
age  and  experience  as  to  be  able  to  take  care  of  itself.  The 
Court  gave  the  instructions  embodied  in  this  request,  but 
said,  '^Given  with  this  addition,  to-wit :  The  father,  William 
Fox,  was  bound  in  law  not  to  exercise  the  highest  degree 
of  care,  but  only  ordinary  care  as  defined  in  this  charge." 
This  addition  to  the  request  is  not  happily  worded,  but 
what  the  Court  intended  to  say  was  that  the  father  was  not 
bound  in  law  to  exercise  the  highest  degree  of  care,  but 
was  only  required  to  exercise  ordinary  care  as  had  already 
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been  stated  in  the  general  charge^  and  such  is  the  law  as 
we  understand  it. 

It  is  said  the  main  charge  omits  reference  to  the  un- 
usual perils  or  dangers  of  the  situation  in  which  the  child 
had  been  placed,  and  for  that  reason  the  principle  em- 
bodied in  request  No.  7  was  not  contained  in  his  general 
charge.  We  do  not  think  the  record  shows  that  the  father 
had  put  his  child  in  a  place  of  unusual  peril  or  danger. 
The  record  indicates  to  us  that  the  pavement  over  which 
the  child  was  traveling  to  school  was  about  as  safe  if  not 
safer  than  any  other  pavement  that  could  have  been  selected 
for  it  to  use  in  going  to  school.  It  is  said  that  the  addenda 
to  the  effect  that  the  father  was  only  bound  to  exercise  ordi- 
nary care,  nullified  or  destroyed  the  request  embodied  in 
No.  7.  We  do  not  think  so.  The  Court  intended  to  tell 
the  jury  that  when  the  peril  and  danger  increased,  then 
the  care  exercised  by  the  father  should  correspondingly 
increase,  but  even  in  such  case  his  care  would  only  be  ordi- 
nary care,  and  not  the  higheet  degree  of  care.  As  the 
Court  told  the  jury  in  a  part  of  his  charge,  where  the  dan- 
ger is  greater  the  eare  should  be  greater ;  that  is,  what  is 
ordinary  care  in  one  case  would  not  be  ordinary  care  in 
another  case.  So  that  whatever  may  be  the  danger  or  peril, 
whether  great  or  small,  the  care  to  be  exercised  by  the 
father  is  simply  ordinary  care,  not  the  highest  degree  of 
care  nor  the  utmost  care  nor  extraordinary  care,  but  simply 
ordinary  care. 

Under  assignment  No.  8  it  is  insisted  the  Court  should 
have  given  in  charge  defend'ant's  request  No.  9,  in  refer- 
ence to  the  degree  of  care  and  prudence  for  safety  this 
child  was  required  to  exercise  at  the  time  of  her  injury. 
It  is  said  in  the  request,  "Unless  the  plaintiff  in  this  case 
has  proven  by  a  preponderance  of  the  evidence  that  the 
child,  Margaret  Fox,  did  exercise  such  degree  of  care  for 
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her  safety  at  the  time  of  her  injury,  plaintiff  cannot  re- 
cover." We  have  cited  the  case  of  Railway  Co.  v.  Herb,  to 
show  the  law  presumes  the  exercise  of  ordinary  care  in  the 
absence  of  any  proof  on  the  question.  The  instincts  of  self- 
preservation  will  cause  even  a  child  to  exercise  ordinary 
care  for  its  safety,  and  where  there  is  no  proof,  83  there 
is  none  in  this  case,  of  a  failure  to  exercise  such  care,  there 
is  a  presumption  that  such  care  was  exercised  and  this  pre- 
sumption becomes  conclusive  when  the  defendant  offers 
no  evidence  of  a  want  of  the  exercise  of  such  care  by  the 
injured  child.  In  addition  to  the  rule  as  declared  in  the 
Herb  case,  the  Court  had  already  covered  this  question  in 
previous  requests  presented  by  the  defendant. 

The  error  complained'  of  under  assignment  No.  9  con- 
sists in  the  refusal  of  the  Court  to  charge  defendant's  re- 
quest N^o.  13.  This  request  had  already  been  covered  and 
included  in  defendant's  special  requests  Nos.  4  and  5, 
which  substantially  embraced  the  same  matter  covered  by 
this  request.  We  have  also  disposed  of  the  question  raised 
by  this  request  in  a  former  part  of  this  opinion,  and  deem 
it  unnecessary  to  go  over  the  same  question  again.  The 
cases  cited  by  learned  counsel  in  the  brief  to  sustain  the 
alleged  error  insisted  upon,  bear  no  sort  of  resemblance  to 
the  facts  of  this  case.  In  all  of  them,  and  we  have  ex- 
amined each  carefully,  it  appears  the  injured  party  was 
out  in  the  middle  of  the  street  where  it  was  run  against  or 
upon  or  over  by  some  vehicle  and  hurt,  while  not  immedi- 
ately under  the  control  of  the  parents.  We  have  no  such 
case  as  that  now  before  us.  This  little  girl  was  on  her  way 
to  school  in  charge  of  and  under  the  control  and  direction 
of  her  nine-year-old  sister,  who  from  her  testimony  given 
on  the  trial  clearly  and  unmistakably  indicated  that  she 
was  a  bright,  quick,  smart,  intelligent  child,  well  capable 
of  managing,  handling  and  controlling  her  sister  of  six 
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years.  Little  Xellie  selected  as  her  route  to  school  a  street 
which  the  proof  demonstrates  was  as  safe  as  almost  any 
residence  street  in  Nashville.  When  they  reached  the 
mouth  of  the  alley  none  of  them  were  running,  but  each 
was  walking,  and  the  child  seeing  no  obstruction  in  her 
way,  and  finding  the  alley  unoccupied,  had  the  legal  right 
to  go  upon  and  use  it  in  crossing  to  the  opposite  side  of  the 
pavement.  She  was  under  no  obligation  to  stop  and'  wait 
for  this  automobile  to  approach  the  crossing  and  pass  it. 
She  was  authorized  to  proceed  upon  her  way,  and  if  aihe 
had  seen  the  automobile  coming  from  the  south  toward  the 
crossing  she  wa»  then  using,  she  would  have  had  the  right 
to  assume  that  the  chauffeur  had  it  in  reasonable  control 
and  was  then  exercising  ordinary  care  as  he  should  have 
been,  and  would  avoid  colliding  with  her,  and  as  stated  in 
Tra/nsit  Co.  v.  Seigrist,  96  Tenn.,  122,  "No  mistake  that 
she  might  have  made  in  that  rightful  assumption  could  be 
charged  to  her  as  negligence,  unless  the  lack  of  such  con- 
trol and  care  on  the  part  of  the  chauffeur  controlling  the 
automobile  was  apparent  to  her  at  the  time."  She  had,  in 
going  across  the  alley,  the  same  right  to  use  it  and  to  as- 
sume that  she  would  not  be  wrongfully  injured  iii  its  use, 
that  a  grown  person  had  to  indulge  in  such  assumption, 
and  if  she  made  a  mistake  such  rightful  assumption  could 
not  be  charged  to  her  as  negligence.  It  is  not  like  the  case 
where  a  child  or  an  adult  leaves  the  pavement  and  walks 
out  into  the  street,  or  is  attempting  to  cross  a  street  and  is 
injured  when  away  from  the  regular  street  crossings.  This 
child  Was  going  along  the  pavement  and  across  an  alley 
that  she  had  as  much  right  to  use  as  this  negro  chauffeur 
in  his  master's  magnificent  automobile,  or  as  any  other 
citizen  of  Nashville  had  in  that  place. 

Under  the  10th  assignment  it  is  insisted  the  Court  erred 
in  permitting  plaintiff's  attorney  to  ask  a  certain  question 
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of  one  of  his  witnesses,  which  question  is  as  follows :  "Do 
you  know  of  any  reason  why  if  that  horn  had  soundfed  in 
the  automobile  that  you  could  not  have  heard  it?"  This 
question  was  objected  to,  and  the  grounds  of  such  objection 
do  not  satisfactorily  appear.  The  witness  had  been  re- 
peatedly cross-examined  by  defendant's  counsel  about  her 
statement  that  the  horn  was  not  sounded,  and  a  strong 
effort  was  made  to  show  that  it  might  have  been  sounded 
and  she  not  have  heard  it.  This  question  was  intended  to 
show  by  her  that  nothing  happened  or  she  heard  nothing 
or  that  there  were  no  noises  in  her  neighborhood  or  any- 
thing to  have  prevented  her  from  hearing  it,  and  while  the 
question  is  rather  awkwardly  asked,  yet  we  think  it  was 
competent.  It  is  said  the  Court  made  a  statement  during 
the  colloquy  between  counsel  in  regard  to  the  competency 
of  this  question  which  he  should  not  have  made.  We  are 
constrained  to  disagree  with  learned  counsel  in  regard  to 
what  the  Court  said,  and  even  if  the  remark  was  improper 
it  was  harmless,  and  would  not  be  reversible  error. 

Under  assignment  No.  11  it  is  urged  that  the  Court  was 
in  error  in  permitting  the  witness  Wilkerson  to  state  the 
kind  of  tracks  or  marks  he  found  near  where  this  injury 
occurred  and  in  the  alley  some  feet  south  of  the  crossing. 
This  witness  showed  himself  to  be  an  expert  and  familiar 
with  automobiles.  He  testified  that  he  was  familiar  with 
the  kind  of  a  track  the  wheels  would  make  when  slipping 
and  in  rolling  or  turning,  and  after  so  stating  he  was  then 
asked  if  he  saw  such  track  or  mark,  that  is  a  slick,  dark 
mark,  where  a  wheel  slid  near  the  place  of  this  accident, 
and  he  answered  that  he  did  about  four  hours  after  it  oc- 
curred. Objections  were  made  to  this  upon  the  ground 
that  the  witness  was  not  able  to  say  whether  the  mark  or 
track  he  mentioned  was  made  by  defendant's  car  wheel  or 
not.     The  objections  were  overruled  and  the  question  an- 
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swered.  We  think  there  was  no  error  in  this.  The  grounds 
of  the  objections  would  go  to  the  weight  and  not  to  the 
competency  of  this  testimony.  Then  counsel  could  have 
weakened  it  very  much  by  a  somewhat  vigorous  cross- 
examination. 

It  is  said  the  Court  was  in  error  in  citing  the  celebrated 
case  of  Holder  v.  State,  from  Obion  County,  decided  by 
the  Supreme  Court  six  or  eight  years  ago  at  Jaokson.  In 
that  case  a  negro  man  testified  for  the  State  that  the  night 
Mr.  Holder  was  killed  he  heard  a  horse  galloping  along  'the 
road  near  his  house  and  recognized  the  sound  of  th«  horse's 
feet  as  a  horse  that  Lee  Holder,  the  accused,  usually  rode 
in  a  gallop  along  the  highway.  The  Court  simply  cited 
this  case  as  his  authority  for  the  ruling  he  made,  and  we 
fail  to  see  any  impropriety  in  doing  so. 

Under  tjhe  12  th  assignment  it  is  insisted  the  Court  was 
in  error  in  permitting  a  certain  question  to  be  asked  plain- 
tiff's witness,  Mr.  Harrison,  which  was  as  follows:  "Now, 
if  a  car  is  going  four  or  five  miles  an  hour,  and  is  under 
control,  suppose  a  little  girl  were  to  appear  in  sight  in  front 
of  the  automobile,  how  soon  could  that  automobile, — 
within  what  space  could  it  be  stopped?"  Counsel  insists 
this  was  an  incompetent  question.  Mr.  Harrison  had 
shown  himself  to  be  an  expert  in  operating  and  handling 
an  automobile,  and  nothing  is  more  common  than  for  an 
expert  to  state  within  what  distance  a  long  train  of  cars, 
or  a  short  train  of  cars,  or  even  an  engine  can  be  stopped 
by  the  engineer  in  charge  of  it.  We  can  see  no  error  in 
the  admission  of  this  testimony.  It  is  said  in  the  brief 
that  it  did  not  appear  from  the  testimony  of  any  witness 
that  a  little  girl  appeared  "in  front  of  the  automobile". 
This  was  not  given  as  a  ground  of  objection  to  the  question 
at  the  time  the  matter  was  before  the  trial  judge  and  under 
well-settled  rules  it  could  not  be  urged  in  this  Court.    But, 
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notwithstanding  what  counsel  says,  little  Nellie  Fox  did 
testify  that  the  child  was  in  front  of  the  car  and  it  ran 
over  her. 

Under  assignment  No.  14  it  is  insisted  the  Court  erred 
in  not  permitting  defendant  to  state  that  he  subsequently 
learned  who  picked  the  little  girl  up  and  took  her  to  the 
hospital;  that  he  afterwards  learned  the  name  of  such 
man.  That  fact  could  not  possibly  have  thrown  any  light 
upon  the  question  being  tried,  and  it  was  certainly  not 
error  to  sustain  the  objection  to  it. 

Under  the  16th  assignment  it  is  insisted  that  the  trial 
judge  erred  in  permitting  plaintiff  to  amend  his  declara- 
tion by  filing  a  second  count  after  the  motion  for  per- 
emptory instructions  had  been  made  by  defendant.  The 
record  shows  that  plaintiff  amended  his  declaration  in 
several  particulars,  and  after  motion  for  a  directed  verdict 
he  asked  and  obtained  leave  to  file  a  second  count  setting 
out  and  declaring  on  the  different  traffic  ordinances  in  the 
city  of  Ntoshville.  Defendant  objected  to  these  amend- 
ments, but  the  Court  allowed  them  to  be  made,  and  after 
they  were  made  defendant  filed  a  plea  of  not  guilty  and  the 
additional  plea  of  negligence  on  the  part  of  the  plaintiff, 
the  father  of  the  little  girl.  It  appears  that  shortly  after 
this  injury  a  suit  had  been  brought  in  the  name  of  the 
little  girl  by  her  father  as  next  friend,  and  after  these 
amendments  were  mad'e  and  pleas  filed  as  stated,  defend- 
ant then  suggested  that  the  suit  of  Margaret  Fox  by  her 
next  friend  had  not  been  dismissed  and  was  still  pending. 
Thereupon  plaintiff^s  attorney  stated  he  thought  it  had 
been,  dismissed,  but  if  it  had  not,  it  would  be  dismissed, 
and  when  the  clerk  reported  that  it  was  still  pending  in 
Court,  plaintiff,  as  next  friend,  moved  to  dismiss  it,  and 
this  motion  was  sustained  by  the  Court  and  that  suit  'dis- 
missed.     Thereupon  defendant  moved  to  file  a  plea  in 
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abatement  of  former  suit  pending  in  regard  to  the  case  of 
Margaret  Fox  by  her  next  friend,  and  the  Court  overruled 
this  motion.  How  a  plea  of  former  suit  could  affect  a  case 
already  dismissed  and  out  of  Court  at  the  time  the  plea  is 
filed,  learned  counsel  does  not  undertake  to  explain.  The 
former  suit  had  been  dismissed  by  the  next  friend  who  had 
the  legal  right  to  dismiss  it,  und  was  not  in  Court  or  a 
pending  suit  when  leave  was  asked  to  file  a  plea  in  abate- 
ment to  it.  There  was  no  error  in  refusing  leave  to  file 
such  plea.  Then  after  all  this  was  done  the  record  shows 
that  the  defendant  again  moved  on  the  record  as  then  made 
up  and  the  issues  and  proof  as  it  then  stood,  for  a  directed 
verdict  in  his  favor,  which  was  overruled.  This  motion 
for  a  directed  verdict,  it  seems  to  us,  was  a  waiver  of  any 
supposed  irregularity  in  the  proceedings  now  complained 
of.  We  do  not  think  there  was  any  error  in  the  action  of 
the  Court  in  these  respects. 

Finally,  under  the  16th  assignment,  it  is  insisted  that 
the  verdict  of  the  jury  is  excessive  and  evinces  passion, 
caprice  and  prejudice  on  the  part  of  the  jury,  and  in  sup- 
port of  this  assignment  Railroad  v.  Overcast,  3  Hig.,  236, 
is  cited,  but  we  fail  to  see  or  appreciate  the  bearing  of  the 
quotation  copied  from  that  case  in  the  brief  upon  this  as- 
signment. We  do  not  agree  with  learned  counsel  that  this 
verdict  is  excessive.  We  have  a  case  where  a  stout,  per- 
fectly healthy,  vigorous  child,  who  was  unusually  and 
exceptionally  bright  and  intelligent,  so  much  so  that  she 
was  going  to  school  before  she  was  six  years  old,  was 
struck  down  and  almost  wantonly  killed  at  about  the  hap- 
piest period  of  her  life.  We  can  hardly  conceive  of  a  case 
where  the  hand  that  caused  her  death  could  have  been  more 
ruthless  or  cruel  than  the  one  that  inflicted  the  fatal  in- 
.juries  upon  this  child,  under  the  circumstances  surround- 
ing her  death.    It  was  clearly  a  case,  as  we  view  these  f  acts^ 
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for  exemplary  damages.     To  our  mind'  this  record  unmis- 
takably points  to  these  conclusions ;  That  these  two  negroes 
being   in   this   magnificent  car,  after  getting  beyond  the 
vision  of  its  owner  started  to  make  a  show  of  themselves 
and  to  race  with  rapidity  down  this  alley  into  McGavock 
Street  with  no  thought  of  pedestrians  on  the  pavement  or 
at  the  mouth  of  the  alley,  and  not  only  not  looking  for 
siuch,  but  apparently  not  caring  whether  they  encountered 
them  or  not.     No  doubt  the  chauffeur  was  looking  back 
talking  to  his  friend  in  the  rear  seat  just  before  and  at  the 
time  this  child  was  struck  and  run  over.    When  her  little 
sister  and  those  near  reached  her  side  her  face  was  covered 
with  blood,  there  were  gashes  about  her  eyes,  her  skull  was 
fractured,  her  little  body  'was  covered  with  bruises,  and  in 
fact  her  very  appearance  indicated  her  immediate  death, 
or  death  in  a  few  days.    Blood  was  coming  from  her  eyes, 
her  ears,  her  nose  and  her  mouth,  and  flowed  and  remained 
upon  the  street  where  she  fell,  as  a  ghastly  evidence  of  the 
outrageous  manner  of  her  death,  for  days  thereafter.    Her 
clothes  were  torn  almost  into  shreds.    After  lying  there  for 
a  short  time,  kind  but  strange  hands  took  her  and  carried 
her  to  the  hospital,  where  her  father  followed.     He  found 
her  in  the  same  condition  as  she  was  when  she  was  taken 
from  the  place  of  her  injury.     Blood  all  over  her  face, 
coming  from  her  eyes,  ears  and  nose  and  mouth  and  flow- 
ing down  upon  the  floor  of  the  room.    Her  agony  and  pain 
were  intense,  as  we  would  know  without  proof  to  that 
effect.     She  was  then  taken  to  Dr.  Briggs'  infirmary,  and 
there  during  the  days  that  followed  her  misery  may  well 
be  imagined  but  cannot  be  expressed.     So  pitiful,  painful 
and  loud  were  her  groans  of  agony  they  were  heard  from 
the  upper  story  on  the  street  below.     What  money  could 
compensate  for  such  pain  and  such  agony  as  this  child  en- 
dured during  the  remainder  of  her  short  life?     To  say 
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nothing  of  the  father's  loss,  the  money  value  he  had'  in  the 
continuation  of  her  life,  it  is  hard  to  say  just  what  a  jury 
should  give  as  compensation  for  her  suffering  and  pain. 
They  are  the  final  arbiters*  of  this  question.  If  we  had 
been  a  part  of  the  jury,  possibly  we  might  have  thought 
$12,500.00  too  much;  and  yet  it  is  sure  there  are  some 
members  of  this  Court  who  would  have  promptly  agreed 
with  this  verdict. 

Considering  her  suffering  and  her  father's  loss,  we  do 
not  think  the  verdict  excessive,  and  it  results  that  the  judg- 
ment of  the  lower  Court  is  affirmed. 


Memphis  Welding  Company  v.  L.  M.  Linson. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  Bailob  and  Bailee.    Negligence.    Burden  of  proof. 

The  burden  Is  on  the  bailor  who  has  delivered  to  a  bailee  a 
chattel  to  be  repaired  to  show  that  the  repairing  was  neg- 
ligently done. 

2.  Tender  in  Case  of  Tort.    Admission  of  liability. 

The  tender  of  some  amount  Is  In  a  case  of  tort  an  admission 
of  liability  to  some  extent  and  negligence  may  be  Inferred 
from  this  admission.  The  rule  Is  different  In  actions  upon 
contracts,  where  the  tender  is  an  admission  of  the  amount 
brought  forward  only. 

3«  Neguoence  of  Bailee.     Subletting   to  an  independent   con- 
tractor no  defense  where  subletting  not  authorized. 

A  party  to  whom  a  chattel  has  been  delivered  for  repairs  can- 
not escape  liability  for  negligence  by  proving  that  he  de- 
livered the  same  to  an  independent  contractor  in  the  absence 
of  authority  from  the  owner  so  to  do. 
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4.  Principal   and  Agent.     Right   of   undUcloaed  principal   to 

recover  damages. 

The  real  owner  of  a  chattel  delivered  to  a  workman  for  re- 
pairs may  recover  for  damages  thereto  although  the  chattel 
was  delivered  to  the  workman  by  another  than  the  owner 
if  as  a  matter  of  fact  the  deliverer  was  the  agent,  disclosed 
or  undisclosed,  of  the  owner. 

5.  Bailebs.    Rules  limiting  lialnlity. 

A  bailee  to^^hom  goods  are  delivered  for  repairs  cannot  limit 
his  liability  by  a  rule  not  brought  home  to  the  depositor 
nor  by  a  rule  that  is  unreasonable  or  in  contravention  of  law. 


Fbom  Shslby  Oottnty. 


Appealed  in  error  from  the  Circuit  Court  of  Shelby 
County,  Division  No.  4.    K.  B.  Klewer,  Special  Judge. 

W.  B.  Cowan  for  Plaintiff  in  Error. 

W.  B.  RosENFiELD  for  Defendant  in  Error. 

Mb.    Justice   Higgins   delivered   the  opinion   of   the 
Court. 

Linson  is  the  owner  of  a  motorcycle.  The  Welding 
Company  is  a  concern  engaged  in  repairing  such  machines 
The  motor  got  out  of  order.  Linson  took  it  to  White  & 
Company  and  requested  them  to  carry  it  to  the  Welding 
Company,  with  directions  to  repair  it  in  certain  particu- 
lars. It  seems  that  there  was  something  wrong  with  what 
are  called  the  lugs,  and  that  it  was  necessary  to  have  them 
welded  on.  This  is  a  part  of  the  wheel  known  as  the  crank 
case.  White  &  Company  took  the  instrument  to  the  Weld- 
ing Company  with  directions  to  repair  the  same.  When 
it  was  returned  there  was  discovery  that  certain  portions 
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had  been  mined  by  being  crooked  or  bent  to  such  an  extent 
as  that  they  had  to  be  thrown  away.  Linson  thereupon 
instituted  this  suit  to  recover  damages.  The  case  was  tried 
by  a  justice  of  the  peace,  and  was  subsequently  taken  to 
the  Circuit  Court,  where  it  was  heard  by  Special  Judge 
Klewer  without  the  intervention  of  a  jury.  He  pronounced 
judgment  in  favor  of  the  plaintiff  for  $26.40.  The  Com- 
pany has  appealed  and  assigned  errors,  the  substance  of 
which  will  be  noticed. 

At  the  trial  before  the  justice  the  Welding  Company 
made  a  tender  of  $1.50,  and  followed  this  tender  up  by 
having  the  money  transmitted  to  the  Court.  The  tender 
was  not  accepted. 

The  learned  judge  held  that  the  tender  was  an  admission 
of  liability  to  some  extent,  leaving  the  question  of  dam- 
ages as  to  amount  the  only  issue  to  be  determined.  Com- 
plaint is  made  of  this.  We  are  of  opinion  that  the  Court 
was  correct.  Whatever  may  be  said  as  to  the  effect  of 
tender  in  an  action  upon  contract,  the  authorities  are  uni- 
form that  a  tender  in  an  action  of  tort  is  a  conclusive  ad- 
mission of  negligence  and  of  the  right  to  a  recovery  of  some 
amount,  leaving  the  extent  of  recovery  the  only  question 
to  be  decided.  Palmer  v.  LaMault,  21  L.  R.  A.  (N.  S.), 
p.  357,  note;  Turner  v.  Lee,  98  Tenn.,  604. 

It  is  urged'  that  this  is  an  action  of  tort  against  a  bailee. 
It  is  true,  as  learned  counsel  says,  that  the  burden  is  on  the 
plaintiff  to  show  the  negligence  of  the  bailee.  But  this 
may  be  supplied'  by  the  inferences  to  be  found  in  the  plea 
of  tender.  And  independently  of  that  there  is  evidence 
tending  to  show  lack  of  care  upon  the  part  of  the  company. 

It  is  said  that  the  negligence  was  that  of  Hanson 
&  Company,  independent  contractors.  But  there  is  evi- 
dence to  the  effect  that  plaintiff  through  his  agents  relied 
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upon  the  Welding  Company  to  do  the  work,  and  further, 
that  the  injury  was  done  in  the  workshop  of  the  Company ; 
and  further,  whether  it  was  or  not,  the  Company  under- 
took ineffectually  to  repair  the  defect,  thus  confessing  that 
the  work  was  its  own,  or  laying  itself  liable  for  fresh  negli- 
gence. 

It  is  contended  that  the  Welding  Company  was  liable 
for  $1.50  only  because  of  a  rule  which  it  had  that  it  was 
responsible  for  the  cost  of  work  only  when  there  was  de- 
fective performance.  This  rule  was  unknown  to  plaintiff 
or  his  agent ;  it  was  also  contrary  to  law  and  public  policy, 
and  was  unreasonable.    Hence,  it  was  not  binding. 

It  is  also  said  that  the  Welding  Company  had  no  con- 
tract with  Linson.  This  contention  is  not  well  made. 
White  &  Company  were  his  agents,  and  he  had  the  right 
as  an  imdisclosed  principal  to  adopt  their  contract.  There 
is  no  error  in  the  judgment,  and  it  is  affirmed  with  costs. 
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Prioe-Bass  Company  v.  Mrs.  Anna  J.  Dawson. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  Law  of  the  Road.    Meetings  at  street  intersections. 

The  statutes  known  in  this  state  as  the  law  of  the  road  have 
reference  to  parties  meeting  or  passing  each  other,  and  not 
to  travelers  coming  together  at  street  intersections.  In  the 
latter  situations  the  common  law  governs. 

2.  Gabbier  and  Pasbengeb.   Injuries  to  the  latter  "by  third  per- 

sons  or  unforeseeable  occurrences. 

While  the  law  exacts  of  a  carrier  the  highest  degree  of  care 
for  the  safety  of  passengers,  the  carrier  is  not  liable  for  in- 
juries inflicted  by  third  persons  not  under  the  control  of 
the  carrier  nor  situated  where  the  carrier  could  restrain 
the  infliction;  nor  is  the  carrier  liable  for  injuries  inflicted 
by  occurrences  not  to  be  anticipated,  such  as  the  negligence 
of  a  third  party  where  there  was  nothing  to  suggest  the  neg- 
ligence of  that  one. 

3.  Same.    Jitney  hv^  owners  as  common  carriers. 

The  owners  of  jitney  busses  or  automobiles  used  in  the  carry- 
ing of  passengers  are  onerated  with  the  common  law  duty 
of  exercising  the  highest  care  for  the  safety  of  their  passen- 
gers.   But  they  are  not  insurers. 

4.  Evidence.    Offers  or  statements  made  by  way  of  compromise. 

Admissions  asserted  to  be  without  prejudice. 

The  rule  sometimes  recognized  in  England  that  admissions  of 
liability  made  in  an  effort  to  compromise  may  be  proven 
unless  there  was  an  accompanying  reservation  that  they 
were  made  without  prejudice  is  not  generally  accepted  in 
this  country,  the  rule  being  that  such  admissions  and  ef- 
forts of  compromise  are  incompetent.  This  is  especiaUy  so 
when  there  is  merely  an  offer  to  settle  without  any  admis- 
sion of  fact  showing  liability. 
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5.  JuBT  Tbials.    Practice.    Btatements  ty  the  court  reflecting 

upon  counseVs  ability. 

The  court  should  refrain  from  making  any  statement  imput- 
ing Ignorance  or  unskillfulness  to  the  attorney  of  either 
party;  and  the  court  should  refrain  from  announcing  in 
advance  of  the  full  development  of  the  case  how  he  intends 
to  rule  upon  disputed  questions  of  fact  or  law. 

6.  Highways.    Notice  given  party  of  intention  to  use  a  certain 

portion. 

A  party  lawfully  upon  the  highway  may  in  advance  of  actual 
meeting  give  a  party  approaching  from  an  opposite  direc- 
tion at  a  street  crossing  notice  of  his  intention  to  turn  in 
or  toward  a  certain  spot  and  has  the  right  to  rely  upon  the 
other  to  govern  himself  accordingly. 


Feom  Davidson  County. 


Appealed  in  error  from  the  First  Circuit  Court  of 
Davidson  County.     Thomas  E.  Matthews,  Judge. 

Norman  Faekell,  Jr.,  and  Hume  &  Cornelius  for 
Plaintiff  in  Error. 

J.  B.  Daniel  for  Defendant  in  Error. 

Mr.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

Mrs.  Dawson  instituted  this  suit  against  plaintiff  in 
error,  a  jitney  bus  operating  company,  for  damages  claimed 
to  have  been  sustained  by  her  while  riding  as  a  passenger 
in  one  of  their  vehicles.  Certain  of  the  directors  of  the 
company  were  also  sued,  but  they  were  eliminated  from 
the  litigation  at  an  intermediate  stage,  and  this  fact  need 
not  be  further  noted. 

13 
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In  her  original  declaration  Mrs.  Dawson  averred  that 
the  transfer  company  as  a  carrier  of  passengers  had  neg- 
lected to  observe  the  highest  degree  of  care  with  respect 
to  the  safety  of  the  passengers  upon  a  certain 
trip,  and  that  in  consequence  she  suffered  in- 
juries. In  an  amended  declaration  she  alleged  that  in 
particular  the  jitney  operator  had  neglected  to  observe  the 
law  of  the  road  as  prescribed  by  Section  1600  et  seq.  of 
Shannon's  Code,  in  consequence  of  which  there  was  a  col- 
lision with  another  machine. 

Upon  the  trial  it  was  shown  or  conceded  that  Mrs.  Daw- 
son was  being  transported  as  a  passenger  by  the  company 
on  a  trip  going  out  the  Murfreesboro  Pike,  that  upon  ap- 
proaching or  reaching  an  intersection  of  this  road  with 
the  Crouchville  Turnpike  and  going  south  there  was  a  col- 
lision with  an  automobile  going  north,  and  that  as  a  result 
of  the  collision  Mrs.  Dawson  was  shaken  up,  thrown  out 
and  injured  in  some  degree. 

The  controverted  questions  in  the  case  were  the  point  at 
which  the  collision  took  place  and  the  manner  of  impact 
of  the  two  machines.  The  verdict  and  judgment  were  in 
favor  of  Mrs.  Dawson.  The  company  excepted  and  prayed 
and  perfected  its  appeal,  and  is  here  assigning  numerous 
errors,  which  we  shall  treat  of  substantially  as  they  are 
made. 

It  is  first  complained  that  the  lower  Court  should  have 
required  Mrs.  Dawson  to  execute  a  cost  bond.  We  are  of 
opinion  that  this  assignment  has  much  ground  on  which  it 
can  be  based.  There  was  no  substantial  reason  why  she 
should  not  have  been  required  to  make  a  deposit  or  some 
arrangement  whereby  the  cost  could  have  been  secured. 
The  fact  that  her  property  was  non-productive  was  no 
sufficient  answer. 
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In  the  second  complaint  is  made  of  the  amount  of  the 
verdict.  We  pass  this  over,  as  not  needing  elaboration.  In 
the  third  assignment  it  is  insisted  that  the  Court  was  in 
error  in  not  discharging  the  jury  and  or<fering  a  mistrial 
because  plaintiff  below  was  permitted  to  testify  that  the 
president  of  the  company  had  sought  to  settle  and  com- 
promise the  case  with  Mrs.  Dawson.  The  pertinency  of 
this  assignment  can  be  best  understood  by  a  short  recital 
of  the  occurrences  upon  the  trial.  During  the  examination 
of  Mrs.  Dawson  her  counsel  asked  her  whether  Mr.  Price, 
the  president,  had  been  to  see  her  with  reference  to  her 
case  or  her  injuries.  She  responded  in  the  affirmative. 
She  was  thereupon  asked  for  what  purpose  Mr.  Price  had 
been  to  see  her,  or  rather  what  did  he  want.  Her  answer 
was  that  he  wanted  to  settle  the  case.  Counsel  for  the 
defendant  below  thereupon  objected  and  further  insisted 
that  as  the  minds  of  the  jurors  had  already  been  imbued 
with  the  idea  of  a  concession  of  liability,  there  should 
be  a  mistrial.  Counsel  for  Mrs.  Dawson  thereupon  stated 
to  counsel  for  the  company  that  if  objection  were  made  he 
would  withdraw  the  question.  The  former  persisted  in  his 
objection  and  contended  again  that  a  mistrial  should  be 
entered.  This  the  Court  declined'  to  do,  remarking  at  the 
time  that  counsel  for  plaintiff  need  not  have  withd'rawn 
the  question,  that  the  Court  thought  it  was  entirely  proper, 
that  in  order  to  render  such  testimony  inadmissible  it  was 
necessary  that  the  declarant  assert  that  his  statements  or 
offers  of  compromise  were  made  without  prejudice.  The 
result  was  that  there  was  no  striking  of  the  testimony  from 
the  record,  and  no  admonishing  of  the  jury  to  disregard  it, 
but  instead  a  clear  assertion  by  the  Court  that  the  testi- 
mony was  competent. 

This  evidence  was  tantamount  to  an  admission  of  lia- 
bility if  believed  by  the  jury.     This  was  peculiarly  so  in 
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this  case  for  the  reason  that  the  jury  were  not  enlightened 
as  to  the  right  of  a  party  to  buy  his  peace  by  offering  to 
settle.  As  for  that  matter  it  would  be  almost  imposible 
for  a  jury  to  grasp  the  distinction  between  an  admission 
of  liability  and  an  offer  to  compromise  just  for  the  purpose 
of  ending  litigation.  It  should  also  be  borne  in  mind  that 
there  was  no  admission  of  fact,  and  that  the  only  inference 
to  be  drawn  from  the  testimony  was  an  effort  made  by 
Price  to  terminate  the  lawsuit  by  some  sort  of  settlement. 

Our  first  observation  is  that  the  answer  of  Mrs.  Dawson 
was  entirely  irrelevant  and  incompetent.  Again,  the  Eng- 
lish rule  with  respect  to  these  offers  being  made  without 
prejudice  does  not  obtain  in  this  country,  and  this  for  the 
soundest  reasons.  This  doctrine  of  offers  without  preju- 
dice probably  does  have  application  to  admissions  of  fact, 
the  rule  sometimes  prohibiting  the  opposite  party  from 
proving  facts  clearly  admitted  during  negotiations.  But 
when  there  is  no  concession  of  fact,  and  when  there  is  noth- 
ing but  a  manifest  endeavor  to  settle  without  litigation, 
to  the  end  that  peace  shall  be  brought  about,  public  policy 
embodied  in  the  maxim  interest  republicae  ut  sU  fini<i 
liiium  comes  to  the  aid  of  the  offerer  and  makes  the  quasi 
admission  incompetent.  Wigmore  on  Evidence,  1061; 
Elliott  on  Evidence,  Sec.  230;  Jones  on  Evidence,  Sec. 
291, 

It  is  a  pretty  well  established  rule  that  when  incompetent 
evidence  manifestly  prejudicial  is  admitted  a  mistrial 
should  be  ordered.  Pullman  Co.  v.  Pennock,  118  Tenn., 
569,  and  cases  cited. 

It  might  be  that  because  of  the  statement  of  learned 
counsel  for  Mrs.  Dawson  that  he  withdrew  the  question 
and  his  subsequent  course  in  not  referring  to  it  would 
differentiate  this  case  from  those  cited,  and  would  not  bring 
this  one  within  the  rule  announced  to  such  an  extent  as  to 
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necesditate  reversal.  But  the  undoubted  effect  of  this  testi- 
mony upon  the  jury  must  not  be  ignored  in  passing  upon 
other  assignments  of  error.  The  alleged  error  was  not 
cured  or  waived  by  a  subsequent  cross-examination  of  Mrs. 
Dawson  and  the  bringing  to  light  of  the  fact  that  Price 
had  made  no  offer.  Nor  can  learned  counsel  for  appellant 
be  blamed  for  cross-examining  to  ascertain  exactly  what 
did  transpire.  But  this  occurrence  would  probably  be 
sufficient  to  deny  appellant  a  right  to  reverse  upon  this 
ground  alone. 

The  predicate  of  the  fourth  assignment  of  error  is  a 
series  of  remarks  made  by  the  Court  during  the  examina- 
tion of  witness  Coe.  The  Court  stated',  among  other  things, 
that  he  intended  to  charge  the  jury  that  Code,  Sec.  1600, 
had  application  to  the  situation,  and  that  it  was  the  duty 
of  Coe,  the  jitney  driver,  to  have  observed  this  law  of  the 
road.  These  remarks  were  brought  forth  by  interroga- 
tories as  to  whether  Coe  was  on  the  right  side  of  the  road, 
and  also  as  to  whether  he  was  complying  with  the  statute 
when  the  accident  happened.  It  was  the  contention  of  coun- 
sel for  appellant  in  the  first  place  that  the  law  of  the  road 
did  not  apply  because  the  collision  took  place  at  an  inter- 
section, and  further  that  it  was  for  the  jury  to  determine 
whether  Coe  was  complying  with  the  statute  or  was  violat- 
ing it  or  otherwise  guilty  of  negligence.  The  Court  during 
the  colloquy  stated  that  counsel  for  plaintiff  would  have 
the  right  to  ask  Coe  whether  he  should  not  have  turned  to 
the  right  instead  of  to  the  left,  and  also  whether  Coe  was 
complying  with  the  statute. 

It  is  also  insisted  that  the  Court  was  in  error  with  re- 
spect to  the  following :  "Counsel  for  defendant  below  asked 
the  witness:  ^Did  you  notice  the  tracks  on  that  pike  that 
were  fixed  in  the  pike  and  readily  observable,  which  was 
made  by  vehicles  that  passed  from  the  Murfreesboro  Pike 
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into  the  Couchville  Pike  V  The  Court :  That  is  the  same 
thing  in  another  form,  and  it  seems  to  me  it  "would  be  im- 
possible for  the  witness  to  tell  whether  they  were  going  in 
or  coming  out.'  "  Counsel  then  stated  that  his  object  was 
to  show  that  the  driver  had  not  made  the  turn  toward  the 
Couchville  Pike  at  an  unreasonable  point  below  the  cross- 
ing or  intersection.  The  Court  continued  by  stating  that 
he  intended  to  charge  Sections  1600-1608,  inclusive,  wind- 
ing up  by  stating  that  that  was  the  road  law  of  Tennessee. 
Counsel  then  asked  if  he  understood  his  honor  to  so  rule, 
to  which  the  response  was  that  he  had  read  what  he  was 
going  to  charge  the  jury;  that  he  thought  that  he  would 
give  counsel  the  benefit  of  it  Counsel  then  made  inquiry 
as  to  something,  but  the  question  was  not  completed  when 
the  Court  responded:  "There  is  no  use  taking  my  deposi- 
tion on  the  subject."  Counsel  then  stated  that  he  wanted 
to  imderstand  his  honor's  ruling  with  reference  to  the  evi- 
dence. The  Court  thereupon  said :  "It  is  not  necessary  for 
you  to  understand'  any  more  than  what  I  have  read  to  you. 
If  you  cannot  understand  that,  that  is  your  misfortune." 

In  this  assignment  there  are  at  least  three  meritorious 
grounds  of  complaint.  The  Court  should  not  have  decided 
as  a  matter  of  law  at  that  stage  that  the  law  of  the  road 
absolutely  applied,  and  that  no  deviation  would  be  tole- 
rated. His  judgment  upon  this  point  should  have  been 
suspended'  until  the  whole  case  was  developed.  Again,  his 
honor  should  not  have  determined  that  it  was  impossible 
for  a  witness  to  judge  of  the  direction  of  automobile  tracks 
upon  the  road  surface.  The  jurors  -were  just  as  capable 
of  this — that  is,  of  the  weight  to  be  given  to  the  testimony, 
as  was  the  Court.  At  all  events,  defendant  was  entitled  to 
this  testimony  without  disparagement  from  the  Court. 

We  also  note  our  disapproval  of  the  responses  made  by 
the  Court  to  the  inquiries  of  Mr.  Hume.    There  can  be  no 
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other  interpretation  than  that  it  was  an  imputation  upon 
the  fitness  of  Mr.  Hume  as  counsel  or  at  least  a  lack  of 
comprehension  of  the  issues  involved.  Its  tendency  un- 
doubtedly was  to  prejudice  and  belittle  Mr.  Hume  in  the 
eyes  of  the  jury.  We  are  therefore  of  opinion  that  this 
fourth  assignment  of  error  is  well  based. 

Assignments  seven,  eight  and  nine  may  be  considered 
together.  They  are  based  upon  alleged  errors  of  the  Court 
in  his  charge  to  the  jury  to  the  effect  that  the  law  of  the 
road  as  applied  to  vehicles  going  in  opposite  directions 
applied  to  the  situation,  and  that  if  they  found  that  Coe, 
the  driver,  left  the  right  side  of  the  turnpike  and  drove 
over  to  the  other,  and  thus  collided  with  the  other  machine, 
he  would  be  guilty  of  breaching  the  law  and  guilty  of  neg- 
ligence such  as  would  make  his  employers  liable.  Also 
that  it  was  the  duty  of  Coe  upon  seeing  the  other  vehicle 
approaching  to  have  kept  to  the  right,  and  to  have  done 
so  until  he  could  have  turned  into  the  Couchville  Pike 
upon  the  right  side  and  away  from  the  left  curve. 

It  was  and  is  the  contention  of  learned  counsel  for  plain- 
tiff in  error  that  the  point  of  collision  was  at  the  inter- 
section of  the  Couchville  and  Murfreesboro  Pikes,  that 
Ooe's  intention  was  to  turn  in  to  the  Couchville  Pike,  and 
that  upon  reaching  the  intersection  he  threw  out  his  hand 
and  gave  Ward,  the  operator  of  the  other  machine,  timely 
notice  of  his  intention  to  cross  into  the  Couchville  Pike, 
and  was  in  the  act  of  so  d"oing  after  Ward  had  himself 
turned'  to  the  left,  when  Ward  veered  his  machine  back 
toward  the  right  and  toward  Coe's  jitney,  thus  bringing 
about  the  collision. 

The  greatest  conflict  in  the  testimony  is  with  reference 
to  the  point  at  which  the  collision  took  place.  It  is  con- 
tended by  able  counsel  for  Mrs.  Dawson  that  the  cars  ran 
together  some  seventy-five  feet  or  more  north  of  the  in- 
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tersection  of  the  two  pikes.  If  this  as  a  fact  were  true, 
then  the  law  of  the  road  governed  the  situation,  and  no 
error  would  have  been  committed  had  the  jury  been  in- 
structed to  return  a  verdict  for  plaintiff  below.  But  with 
equal  vehemence  and  with  as  much  basis,  coimsel  for  plain- 
tiff in  error  contend  that  the  collision  took  place  at  or 
very  near  the  intersection  and  at  a  time  when  the  jitney 
had  been  turned  from  the  right  side  of  the  Murfreesboro 
Pike  in  the  direction  and  in  the  proper  position  to  enter 
the  other  thoroughfare.  It  is,  of  course,  not  for  us  to 
determine  this  disputed  fact ;  nor  did  the  lower  Court  have 
the  right  to  assume  that  the  collision  did  not  take  place 
at  the  intersection  of  the  two  roads.  Plaintiff  in  error 
having  some  evidence  tending  to  show  that  the  contact 
was  at  the  intersection,  it  was  entitled  to  instructions  em- 
bodying its  theory.  It  is  true  that  plaintiff  below  was 
justified  in  demanding  submission  of  her  theory  that  the 
collision  took  place  quite  a  distance  away  from  the  street 
junction.  But  this  did  not  give  her  the  right  to  an  abso- 
lute instruction  that  the  law  of  the  road  applied,  in  view 
of  much  controversy  as  to  the  exact  point  of  collision. 
Hence,  the  error  of  the  learned  judge  in  his  emphatic  in- 
structions that  the  law  of  the  road  governed.  For  it  can- 
not be  doubted  that  the  whole  of  the  charge  of  the  Court 
was  upon  the  assumption  that  the  collision  took  place  be- 
yond the  intersection  and  at  a  point  where  the  law  of  the 
road  governed  the  situation. 

Whether  the  driver  of  the  jitney  had  reached  the  point 
at  which  he  intended  to  and  had  the  right  to  enter  the 
Couchville  Pike  was  a  disputed  question,  with  much  evi- 
dence to  the  effect  that  he  had  gotten  to  the  place  and  was 
in  the  act  of  going  across  to  the  other  road  when  the  col- 
lision took  place.  If  so,  then  plaintiff  in  error  was  en- 
titled to  an  instruction  upon  common  law  negligence  un- 
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mixed  with  any  specific  statutory  rules  such  as  are  laid 
down  for  parties  meeting  and  going  strictly  in  opposite 
directions.  If  this  was  a  meeting  at  an  intersection,  the 
law  of  the  road  was  not  the  rule  of  conduct.  It  is  true 
that  plaintiff  in  error  was  bound  to  exercise  the  highest 
degree  of  care  for  the  safety  of  its  passengers,  but  this 
rule  did  not  require  absolute  observance  of  the  law  of  the 
road  made  with  peculiar  reference  to  travelers  in  oppo- 
site directions.  It  may  be  true  that  the  driver  should 
have  kept  to  the  right.  Our  point  is  that  he  was  not  abso- 
lutely bound  to  do  so  as  stated  by  the  learned  trial  judge, 
but  that  the  carrier  might  in  the  exercise  of  the  highest 
degree  of  prudence  consistent  with  the  practical  operation 
of  the  jitney  have  turned  into  the  Couchville  Pike  by 
crossing  to  the  left  of  the  Murfreesboro  Pike  just  before 
reaching  the  former  highway.  As  we  understand  the 
authorities,  the  law  of  the  road  does  not  obtain  when  per- 
sons meet  at  street  intersections.  See  13  Rul.  Case  Law, 
pp.  278;  Molin  v.  Wark,  41  L.  R.  A.  (X.  S.),  346,  note, 
also  page  350.  In  fact,  this  construction  is  apparent  from 
the  wording  of  our  own  Act,  Code  Section  1600,  which  is: 

"Every  driver  or  person  having  charge  of  any  vehicle 
on  any  turnpike  or  macadamized  road,  on  meeting  and 
passing  another  vehicle  shall  give  one-half  of  the  road  by 
turning  to  the  right,  so  as  not  to  interfere  in  passing." 

The  next  section  has  reference  to  persons  going  in  the 
same  direction,  clearly  implying  that  the  preceding  sec- 
tion has  reference  to  those  going  in  opposite  directions. 
The  authorities  are  almost  uniform  that  when  it  comes 
to  the  matter  of  turning  in  to  another  street,  or  as  for  that 
matter,  turning  to  the  left  side  for  a  lawful  purpose,  the 
common  law  and  not  specific  statutory  regulations  govern 
the  situation:    Young  v.  Cowden,  98  Tenn.,  577. 
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It  is  urged  that  this  contention  of  plaintiff  in  error, 
namely,  that  the  common  law  governed  if  the  parties  met 
at  the  intersection,  was  substantially  given  by  the  Court. 
It  is  true  that  in  one  part  of  the  charge,  particularly  in 
some  special  requests,  he  did  set  forth  this  thought  to  some 
extent.  But  his  instructions  otherwise  were  so  emphatic 
as  to  leave  no  room  for  doubt  that  the  jury  were  told  that 
the  law  of  the  road  was  the  rule  by  which  they  were  to 
test  the  conduct  of  the  driver  of  the  jitney  bus. 

The  eighth  assignment  of  error  is  predicated  upon  this 
instruction  to  the  jury:  "The  driver  of  the  jitney  had 
no  right  to  command  Ward  by  signal  or  otherwise  to  dis- 
regard, to  disobey  or  to  violate  the  statute  in  such  case 
made  and  provided  known  as  the  law  of  the  road.  And 
if  such  signal  was  given  by  Coe  and  seen  by  Ward,  no 
duty  rested  upon  Ward  to  obey  it  or  to  give  heed  to  it. 
On  the  contrary,  it  was  the  duty  of  each  driver  to  obey 
the  law  as  it  is  written." 

Our  first  comment  is  that  while  the  first  clause  of  the 
judge's  instruction  under  criticism  stated  an  abstract  rule 
of  law,  it  was  calculated  to  misguide  the  jury  in  their  de- 
liberations. It  is  true  that  the  jitney  driver  had  no  right 
to  signal  Ward  to  disobey  the  law.  But  he  certainly  had 
the  right  to  notify  Ward  of  his  intention  of  turning  in  to 
the  Couchville  Pike,  and  if  he  did  so,  it  cannot  be  said  as 
a  matter  of  law  that  Ward  should  disobey  or  disregard 
such  signal.  If,  as  a  fact,  Coe  was  about  to  go  into  the 
Couchville  Pike,  he  had  the  right  to  warn  the  occupants 
of  the  other  machine  of  his  intention.  In  so  doing  he 
would  not  be  instigating  a  violation  of  law ;  and  if  he  gave 
timely  warning  and  had  just  cause  for  believing  that  his 
signal  had  been  received  and  would  be  heeded,  we  are  un- 
able to  discover  wherein  negligence  could  be  predicated- 
Again,  the  learned  judge  assumes  to  state  that  the  law 


STATE  OF  TENNESSEE.  203 

Price-Bass  Co.  v.  Dawson 

as  written  in  the  statute  governed  the  situation  and  not 
the  common  law  rules.  We  think  the  eighth  assignment 
of  error  is  well  taken.  Our  observations  also  are  a  war- 
rant for  the  conclusion  that  we  think  assignment  No.  9 
to  be  well  taken. 

One  of  the  grounds  urged  in  assignment  No.  10  was  the 
refusal  of  the  Court  to  give  in  charge  a  special  request 
as  follows:  "If  you  believe  from  the  evidence  that  de- 
fendant Coe  seasonably  signalled  to  Ward  to  turn  to  the 
west  side  of  the  Murfreesboro  Pike  and  that  said  Ward 
did  so  turn  and  if  thereby  the  defendant  had  reasonable 
cause  to  assume  that  Ward  was  going  to  continue  on  that 
side  of  the  Murfreesboro  Pike  turn  towards  the  east  to 
enter  the  Couchville  Pike,  and  if  thereafter  the  said  Ward 
changed  from  the  west  side  of  the  Murfreesboro  Pike  and 
by  so  doing  solely  and  proximately  caused  the  injury,  then 
plaintiff  cannot  recover.  Also  for  refusing  to  give  in 
charge  in  substance  that  if  the  jury  foimd  that  Coe,  a 
proper  distance  from  the  intersection  of  the  two  pikes,  in- 
dicated by  proper  signal  the  course  of  his  car,  an  inten- 
tion to  the  driver  of  the  incoming  car  that  he,  the  defend- 
ant, proposed  to  leave  the  Murfreesboro  Pike  and  turn  into 
the  Couchville  Pike  and  in  so  doing  to  use  a  part  of  the 
Murfreesboro  Pike  which  he  was  not  then  using,  then  the 
person  in  control  of  the  inbound  car  should  have  governed 
himself  accordingly  by  having  his  car  under  reasonable 
control  or  should  have  turned  to  the  west  side  of  the  pike, 
provided  he  could  have  safely  done  so,  and  if  the  failure 
of  the  person  in  control  of  the  incoming  car  to  so  act 
solely  and  proximately  caused  the  collision,  then  the  plain- 
tiff cannot  recover. 

In  these  two  requests  were  embodied  succinctly  the  con- 
tentions of  plaintiff  in  error.  We  are  of  opinion  that  they 
were  sound  in  law  and  that  there  was  much  evidence  tend- 
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ing  to  support  the  theories  embodied.  If  so,  then  they 
should  have  been  given  to  the  jury.  Particularly  should 
the  first  of  the  requests  have  been  submitted.  We  are  of 
opinion  that  the  conduct  of  Coe  under  those  circumstances 
was  consistent  with  the  highest  degree  of  care  and  that  if 
the  collision  occurred  as  hypothetically  stated,  then  plain- 
tiff in  error  should  not  be  visited  with  the  consequences. 

We  repeat  that  plaintiff  in  error  had  to  exert  the  utmost 
care.  At  the  same  time  it  was  not  an  insurer  against  the 
untoward  and  unlawful  acts  of  others.  These  requests 
did  not  undertake  to  modify  the  degree  of  duty  owing  by 
the  carrier.  The  drafts  man  simply  sought  to  relieve  the 
carrier  of  the  results  of  an  unforeseen  and  unforseeable 
series  of  acts.  It  is  for  the  reason  that  the  Court  was  so 
particular  to  lay  down  the  rule  of  almost  absolute  lia- 
bility that  we  are  persuaded  that  justice  required  the  pre- 
sentation in  succinct  form  of  the  contention  of  the  car- 
rier that  another  and  not  itself  was  the  sole  producer  of 
the  collision. 

For  the  reasons  indicated,  we  feel  constrained  to  re- 
verse and  remand  for  a  new  trial  at  the  cost  of  appellee. 
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Geoboe  Johnston  v.  John  B.  Kansom  Company. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  NoN  Compos  Mentis.     Condition  developing  after  trial  and 

l>efore  appeal.    Appointment  of  next  friend. 

When  a  party  to  a  litigation  tried  In  a  lower  tribunal  becomes 
insane  after  trial  and  before  perfecting  an  appeal,  the  lower 
tribunal  has  the  authority  to  appoint  a  next  friend  for  the 
purpose  of  praying  and  perfecting  an  appeal.  And  the  name 
of  the  next  friend,  whether  such  or  as  guardian  ad  litem,  is 
immaterial. 

2.  Plbadino  AiTD  Practice.    Withdrwal  of  plea  and  filing  of  de- 

murrer.    Discretion. 

Circuit  Judges  may  at  any  stage  which  they  deem  proper  per- 
mit a  defendant  to  withdraw  a  plea  in  bar  and  interpose 
a  demurrer  to  the  declaration. 

3.  Mastbb  and  Servant.    Exposure  of  servant  to  cold  weather. 

Knowledge  and  assumption  of  risk. 

The  servant  of  a  master  engaged  in  driving  a  deliyery  wagon 
cannot  recover  of  the  master  for  sufferings  occasioned  by 
exposure  to  the  cold  where  the  servant  is  aware  of  the  tem- 
perature and  has  the  option  of  discontinuing  employment, 
or  where  he  has  opportunity  at  different  times  to  seek 
warmth. 


Fbom  Davison  County. 


Appealed  in  error  from  the  First    Circuit    Court  of 
Davidson  County.    Thos.  E.  Matthew,  Judge. 

J.  W.  PucKETT  for  Plaintiff  in  Error. 
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Charles  C.  Teabue  and  Aveey  Handley  for  De- 
fendant in  Error. 

Me.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  appeal  involves  the  correctness  of  the  judgment 
of  the  Court  below,  the  Circuit  Court  of  Davidson  County, 
sustaining  a  demurrer  to  the  plaintiff  in  error's  declara- 
tion and  dismissing  his  suit,  which  was  brought  against 
the  defendant  in  error  to  recover  damages  for  personal 
injuries  sustained  by  him. 

The  declaration  alleged: 

"Upon  the  11th  day  of  December,  1914,  the  defend- 
ant was  engaged  in  operating  machinery  with  engines, 
boilers,  saws  and  sawing  of  lumber  and  making  of  boxes, 
said  machinery  being  run  and  operated  by  steam  power, 
said  machinery  being  enclosed  in  a  building  where  de- 
fendant's employes  and  servants  were  warmed  by  the  use 
of  fire  and  steam ;  their  duties  were  to  work  in  said  build- 
ing and  around  said  machinery,  and  were  not  exposed  to 
the  cold  weather,  and  plaintiff  being  one  of  the  defend- 
ant's employes  and  servants,  whose  duties  were  to  work 
in  said  building  and  clean  up  and  sweep  the  floors,  and 
take  away  kindling  and  moving  of  lumber  inside  of  said 
building,  and  plaintiff  had  been  engaged  in  such  business 
for  about  three  months  prior  to  the  11th  day  of  Decem- 
ber, 191.4,  wh^i  on  said  <iate  the  lltb  day  -of  December, 
1914,  the  defendant  ordered,  directed  and  commanded 
plaintiff  to  go  on  a  wagon  and  haul  boxes  against  plain- 
tiff's protest,  it  being  a  very  cold  and  disagreeable  day, 
when  plaintiff  was  ordered  and  commanded  by  defend- 
ant to  go,  with  the  threat  if  he  did  not  go,  he  would  be 
fired  or  lose  his  job,  and  plaintiff,  being  a  very  poor  man 
with  a  large  family,  a  wife  and  six  children  to  support, 
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who  were  dependent  upon  his  labor,  and  plaintiff  did  go 
on  said  wagon  and  haul  boxes  until  about  two  o'clock  in 
the  afternoon  of  said  day,  when  plaintiff  was  chilled  and 
frozen  on  account  of  being  exposed  to  said  cold  weather, 
and  fell  helpless  in  said  wagon,  and  was  carried  to  his 
home,  where  he  has  been  confined  to  his  room  and  help- 
less ever  since,  and  on  account  of  said  freeze  and  exposure, 
plaintiff  is  injured  all  through  his  body,  his  hands  and 
feet  frost  bitten,  and  finger  and  toe  nails  came  off,  where- 
by and  on  account  of  which  injury  wrongfully  and  neg- 
ligently inflicted  by  defendant,  plaintiff  was  caused  to 
suffer  great  mental  and  physical  pain  and  anguish  and 
suffering  loss  of  time  and  to  pay  out  large  doctor  bills, 
and  to  be  permanently  injured  without  any  fault  on  his 
part. 

The  defendant  at  the  time  of  said  exposure  and  injury 
of  plaintiff  had  in  its  service  divers  and  many  servants  and 
employes  who  were  accustomed  to  cold  weather  and  out- 
door work  that  defendants  could  have  sent  on  said  wagon 
to  do  said  hauling,  and  was  requested  to  do  so  for  fear 
that  plaintiff  could  not  stand  the  cold,  but  plaintiff  was 
ordered  to  go  on  said  wagon,  defendant  thereby  wrong- 
fully and  negligently  injured  him  as  aforesaid." 

To  this  declaration  defendant  in  error  filed  a  plea  of 
the  general  issue.  Subsequently,  on  March  18,  1916,  de- 
fendant in  error  asked  leave  to  withdraw  its  plea  and  file 
a  demurrer,  which  application  was  granted  by  the  Court, 
and  the  plea  was  withdrawn,  and  a  demurrer  was  filed, 
stating  the  following  grounds: 

"1.  Because  said  declaration  states  no  cause  of  action 
against  it;  and, 

"2.  Because  the  danger  complained  of  in  the  declara- 
tion was  open  and  obvious  to  the  plaintiff;  and. 
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"3.  Because  the  fact  that  the  exposure  to  the  weather, 
of  which  he  complains,  was  dangerous  or  hurtful  to  him 
by  his  prolonged  stay  in  the  open  could  not  have  been 
known  to  anyone  as  well  as  to  him ;  and, 

"4.  Because  the  declaration  shows  on  its  face  that  the 
proximate  cause  of  the  injury  was  not  the  act  of  the  de- 
fendant in  directing  the  plaintiff  to  work  outdoors,  but 
was  plaintiff's  voluntary  act  in  remaining  outdoors  and 
exposed  to  the  weather  after  he  knew,  or  should  have 
known,  that  such  exposure  was  becoming  dangerous ;  and, 

"5.  Because  it  appears  that  plaintiff  could  have  de- 
sisted from  outdoor  work,  or  found  shelter,  or,  by  other 
simple  and  ready  remedies  easily  accessible  to  him,  have 
saved  himself  from  the  exposure  of  which  he  complains." 

The  cause  was  finally  heard  upon  said  demurrer  on 
March  27,  1915,  when  it  was  sustained  by  the  Court,  and 
plaintiff  in  error's  suit  dismissed.  From  this  judgment 
of  the  Court  plaintiff  in  error  prayed  an  appeal  to  this 
Court,  and  was  given  twenty  days  in  which  to  perfect  his 
appeal. 

On  April  11,  1916,  a  petition  was  filed  by  plaintiff  in 
error's  wife,  Beulah  Johnston,  averring  that  since  the  dis- 
missal of  plaintiff  in  error's  suit  upon  said  demurrer,  he 
had  become  a  non  compos  mentis,  and  was  not  competent 
or  capacitated  to  perfect  his  appeal  by  taking  the  oath  for 
poor  persons,  or  to  take  any  step  in  the  perfection  of  his 
appeal,  which  had  theretofore  been  granted  by  the  Court. 
The  petition  prayed  that  the  Court  appoint  some  person 
as  guardian  ad  litem  for  the  plaintiff  in  error  to  make 
said  afiidavit  and  perfect  said  appeal  for  him. 

At  the  same  time  application  was  made  to  the  Court 
that  it  grant  the  plaintiff  in  error  further  time  in  which 
to  perfect  said  appeal.    This  application  was  granted,  and 
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ten  days  additional  time  was  granted  plaintiff  in  error 
in  which  to  perfect  said  appeal;  and  subsequently,  and 
within  the  additional  time  allowed  in  which  to  perfect 
said  appeal,  the  Court  entered  an  order  reciting  that  it 
satisfactorily  appeared  to  the  Court  that  plaintiff  in  error 
was  a  non  compos  mentis,  and  had  become  such  since  the 
institution  of  his  suit,  and  that  plaintiff  in  error's  attor- 
ney be  appointed  guardian  ad  litem 'for  him  to  perfect 
said  appeal  by  executing  a  proper  appeal  bond,  or  other- 
wise complying  with  the  law  by  making  and  filing  the  oath 
prescribed  for  poor  persons.  The  action  of  the  Court  in 
permitting  said  petition  to  be  filed,  and  adjudging  that 
plaintiff  in  error  was  a  rwn  compos  mentis,  and  appoint- 
ing a  guardian  ad  litem  to  perfect  his  appeal  for  him,  was 
excepted  to  by  the  defendant  in  error. 

The  record  discloses  that  said  guardian  ad  litem  did  sea- 
sonably perfect  said  appeal  for  plaintiff  in  error  by  exe- 
cuting the  oath  in  his  behalf  prescribed  for  poor  persons. 
Defendant  in  error  has  moved  this  Court  to  dismiss  the 
appeal  on  the  ground  that  the  practice  pursued  by  the 
Court  below  is  unknown  to  the  forms  and  procedure  of 
the  Courts  of  this  state. 

We  think  the  Court  below,  upon  the  fact  of  the  plain- 
tiff in  error's  mental  incapacity  being  made  to  appear  by 
petition  or  otherwise,  would  have  the  power  and  author- 
ity to  appoint  a  next  friend  for  the  plaintiff  in  error  to 
perfect  and  prosecute  his  appeal  to  this  Court,  and  while 
the  order  of  the  Court  below  appointing  plaintiff  in  er- 
ror's attorney  to  perform  the  service  for  him  designates 
such  attorney  as  a  guardian  ad  litem,  we  think  this  is 
immaterial,  and  this  Court  will  treat  him  as  a  next  friend 
of  plaintiff  in  error,  and  as  being  properly  appointed  by 
the  Court  below,  and  will  proceed  to  consider  the  case  on 
its  merits. 

14 
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There  are  no  proper  assignments  of  error  filed  by  plain- 
tiil  in  error's  counsel  challenging  the  judgment  of  the 
Court  below,  because  there  is  no  specification  in  what 
purports  to  be  the  assignments  of  error  pointing  out  spe- 
cifically wherein  the  judgment  of  the  Court  is  erroneous, 
and  how  plaintiflF  in  error  was  prejudiced  thereby. 

By  rule  14,  subsection  2,  of  the  rules  of  the  Supreme 
Court  and  of  this  Court,  appellants  are  required  to  file 
assignments  of  error  containing  a  statement  of  the  errors 
of  fact  or  law  relied  upon  to  reverse  or  modify  the  judg- 
ment, showing  specifically  wherein  the  action  complained 
of  is  erroneous.  By  subsection  3  of  said  rule  it  is  pro- 
vided that  when  the  error  is  in  the  action  of  the  Court 
upon  a  preliminary  motion,  demurrer  or  plea,  the  sub- 
stance of  such  motion,  demurrer  or  plea  shall  be  stated, 
and  the  action  of  the  Court  thereon,  citing  the  pages  of 
the  transcript  where  the  same  appears.     126  Tenn.,  722. 

However,  treating  the  purported  assignments  of  error 
as  properly  challenging  the  action  of  the  Court  in  sus- 
taining the  demurrer  of  the  defendant  below,  and  in  dis- 
missing plaintiff  in  error's  suit  after  a  careful  considera- 
tion of  the  case  on  its  merits,  we  have  reached  the  con- 
clusion that  the  demurrer  was  properly  sustained.  It  was 
within  the  discretionary  powers  of  the  Court  to  permit 
the  defendant  in  error  to  withdraw  its  plea  and  demur  to 
the  declaration.  Lowe  v.  Morris,  4  Sneed,  71 ;  Chesnutt 
v.  Frazier,  6  Bax.,  219;  Merchant  v.  Preston,  1  Lea,  282. 

The  plaintiff  in  error's  declaration  averred  that  his  in- 
juries were  the  result  of  the  negligence  of  the  defendant 
in  error  in  directing  him,  as  its  employee,  to  drive  a  wagon 
on  a  cold  and  disagreeable  day,  which  order  he  obeyed 
over  his  protest,  and  was  thereby  exposed  to  the  cold 
weather,  and  was  caused  to  chill  and  freeze. 
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We  do  not  think  the  declaration  states  a  valid  cause 
of  action.  It  is  plain  from  the  averments  of  the  declara- 
tion that  plaintiff  in  error  knew  as  much  about  the  con- 
dition of  the  weather  as  the  defendant  in  error  knew.  At 
least,  it  is  not  averred  in  the  declaration  that  plaintiff  in 
error  was  not  familiar  with  the  condition  of  the  weather 
when  he  undertook  to  obey  the  order  of  defendant  in 
error.  No  reason  appears  why  he  stayed  out  in  the 
weather  until  he  became  chilled  or  frozen.  He  certainly 
knew  better  than  any  one  else  how  he  was  being  affected 
by  the  cold,  and  certainly  was  not  warranted  in  staying 
out  in  the  cold  until  he  became  chilled  and  frozen,  a  re- 
sult which  he  alleges  in  his  declaration.  He  could  have 
abandoned  his  employment  and  sought  shelter.  As  aptly 
said  by  counsel  for  defendant  in  error  in  his  brief,  if 
plaintiff  in  error  can  recover  because  he  was  told  to  work 
outdoors  in  the  cold  on  a  cold  day,  a  recovery  could  as 
well  be  had  bv  one  who  was  told  to  work  outdoors  on  a 
warm  day,  and  who  had  suffered  from  the  heat,  or  by  one 
who  was  rained  on  and  caught  cold. 

It  is  apparent  from  the  averments  of  the  declaration 
that  plaintiff  in  error  knew  the  danger  incident  to  expos- 
ing himself  to  the  cold  on  the  day  in  question  better  than 
anyone  else,  and  the  fact  that  the  master  may  have  di- 
rected him  to  expose  himself  to  the  inclement  weather, 
and  that  he  did  so  through  fear  of  losing  his  position,  is 
no  sufficient  reason  for  his  doing  so.  Ordinary  care  re- 
quired him  to  protect  himself  from  the  danger  of  which 
he  was  necessarily  cognizant.  At  least,  he  could  have  been 
cognizant  of  it  by  the  exercise  of  ordinary  care,  because 
it  was  bound  to  have  been  patent  and  obvious  to  a  person 
of  ordinary  intelligence.  The  rule  is  well  established 
that  if  the  servant  has  knowledge,  or  means  of  knowledge, 
of  an  obvious  danger  connected  with  his  employment  or 
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work,  and  continues  in  such  employment,  he  assumes  the 
risk  thereof,  and  no  recovery  can  be  had  for  an  injury 
growing  out  of  such  danger.  Brown  v.  Electric  Co.,  101 
Tenn.,  252 ;  Smith  v.  Dayton  Coal,  Etc.,  Co.,  155  Tenn., 
543;  Corbitt  v.  Smith  &  Co.,  101  Tenn.,  268;  Ferguson 
V.  Phoenix  Cotton  Mills,  106  Tenn.,  236;  Railroad  Co. 
V.  Oower,  85  Tenn.,  465;  Locke  v.  Interurban  By.  Co., 
1  Higgins,  18;  Box  Co.  v.  Gregory,  119  Tenn.,  541. 
The  judgment  of  the  Court  below  is  affirmed. 


X.,  C.  &  St.  L.  Railway  v.  Mrs.  Virginia  Gardner. 

Affirmed  by  the  Supreme  Court,  1917. 

1.  FisES.     Spreading  of  by  engines.     Peremptory  instructions 

where  railroad  shows  perfect  equipment.    Not  to  he  given 
if  track  littered  with  comlfustibles. 

The  rule  whereby  railway  companies  sued  for  the  spreading 
of  fires  by  engines  are  entitled  to  peremptory  instructions 
where  they  prove  undlsputedly  careful  handling  and  per- 
fect equipment  has  no  application  where  it  is  shown  that  the 
fire  was  spread  to  adjacent  lands  by  reason  of  negligent 
accumulation  of  combustibles  upon  the  right  of  way. 

2.  Growing  Timber.    Injury  to  or  destruction  of  hy  fire.   Meas- 

ure of  damages.    Permanent  injury  to  realty. 

Where  a  tract  of  timber  of  all  ages  and  kinds  held  for  orna- 
ment and  for  future  growth  and  not  exclusiyely  for  the 
timber  market  is  destroyed  or  injured  by  fire,  the  proper 
measure  of  damages  is  the  difference  in  the  market  value 
of  the  realty  immediately  before  and  immediately  after  the 
fire. 
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3.  Saiob.     Methods  of  proof.    No  conflict  hetweeti  two  lines  of 

evidence  converging  upon  the  point  of  market  value. 

It  is  not  error  for  the  court  in  such  action  to  allow  evidence 
and  to  give  instructions  to  consider  testimony  both  as  to 
the  difference  in  market  value  of  the  land  as  realty  imme- 
diately before  and  immediately  after  the  fire  and  to  show 
the  actual  market  value  of  the  trees  that  were  injured  or 
destroyed. 

4.  Same.     Duty  to  minimize  damages.     Not  applicable  when. 

There  is  no  duty  resting  upon  a  landowner  suing  for  the  de- 
struction of  timber  by  fire  and  asking  for  the  difference  in 
market  value  of  his  land  Just  before  and  Just  after  the  fire 
to  take  any  steps  toward  marketing  the  injured  timber  for 
the  purpose  of  reducing  damages. 

5.  Same.    Evidence  of  subsequent  conditions  competent  when. 

Such  landowner  may  show  the  decayed  and  injured  condition 
of  the  timber  some  time  after  the  infliction  of  the  injury 
for  the  purpose  of  showing  the  extent  of  the  damage  suf- 
fered at  the  time  of  the  fire. 


From  Weakley  County. 


Appealed  in  error  from  the  Circuit  Court  of  Weakley 
County.     Joseph  E.  Jones,  Judge. 

H.  H.  Bark  and  R.  A.  Ei.kixs  for  Plaintiff  in  Error. 

Maiden  &  Maiden  and  William  Rankin  for  Defend- 
ant in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Claiming  to  have  been  damaged  $3,000.00,  Mrs. 
Gardner  instituted  suit  for  that  amount  against  the  Rail- 
way Company  for  the  destruction  and  injury  to  a  tract 
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of  wooded  land  in  Weakley  County  situated  near  the  town 
of  Martin.  In  her  first  count  she  averred  generally  that 
the  Railway  Company  had  negligently  set  fire  to  her  prem- 
ises by  sparks  from  passing  engines,  and  thus  caused  the 
damage.  In  the  second  count  she  charged  that  the  defend- 
ant company  had  negligently  allowed  weeds  and  rubbish 
to  accumulate  on  its  right-of-way,  that  it  had  through  its 
servants  set  afire  this  rubbish,  and  tliat  the  fire  thus  begun 
had  spread  to  adjacent  premises  belonging  to  the  defend- 
ant, the  plaintiff  below,  and  destroyed  and  injured  some 
ninety-five  acres  of  her  timber  and  depreciated  it  in  value. 

Upon  issue  of  not  guilty  the  case  was  tried  by  the  Circuit 
Judge  and  a  jury.  The  verdict  was  for  $1,500.00.  The 
Court  declined  to  grant  a  motion  for  a  new  trial,  and 
thereupon  the  Railway  Company  appealed  and  assigned 
numerous  errors. 

It  is  urged  in  the  second  assignment  that  there  is  no 
material  evidence  to  sustain  the  verdict;  and  further  that 
as  the  evidence  was  conclusive  with  respect  to  the  condition 
of  the  engine  of  the  plaintiff  in  error  which  evidently  set 
out  the  fire,  the  inference  of  negligence  was  negatived  and 
the  verdict  should  have  been  against  Mrs.  Gardner. 

There  is  no  merit  in  this  assignment.  Upon  this  fea- 
ture of  the  case  two  questions  arose,  namely,  whether  the 
fire  was  set  out  by  the  engine  of  the  company,  and  whether 
it  was  negligent  either  in  the  operation  of  its  trains  or  with 
respect  to  the  condition  of  its  right-of-way.  It  may  be 
granted  that  there  is  no  material  evidence  contravening 
that  of  the  Railway  Company  that  its  spark  arrester  was 
up  to  the  highest  state  of  the  art.  But  in  view  of  the  testi- 
mony of  one  witness,  w^ho  was  some  distance  away  from 
the  track,  in  substance  that  large  and  hot  cinders  were 
thrown  upon  him,  there  might  be  some  question  of  negli- 
gent operation.     But  however  that  may  be,  there  i«  much 
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evidence  to  the  effect  that  the  right-of-way  at  the  point  of 
ignition  had  on  it  much  combustible  material,  that  the  fire 
was  first  seen  there,  and  that.it  subsequently  traveled  to 
the  lands  of  Mrs.  Gardner.  It  was  also  shown  that  the 
season  was  extraordinarily  dry,  and  that  upon  the  day  of 
the  fire  a  swift  wind  was  blowing  from  the  South.  These 
were  all  sufficient  to  take  the  case  to  the  jury,  notwith- 
standing proof  showing  perfect  equipment  of  machinery. 
Railroad  Co.  v.  Lumber  Co.,  130  Tenn.,  354;  West  End 
Park  Co,  v.  Railway,  Davidson  Law,  Dec.  Term,  1915,  a 
case  decided  by  this-  Court  and  affirmed  by  the  Supreme 
Court.  It  was  therein  ruled  that  when  it  was  shown  that 
the  right  of  w^ay  was  littered  with  combustibles  the  Railway 
Company  was  not  entitled  to  peremptory  instructions  even 
if  it  had  the  most  cogent  proof  as  to  the  condition  of  its 
machinery.    We  overrule  this  assignment  of  error. 

We  reserve  the  third  assignment  for  treatment  last.  In 
the  fourth  specification  it  is  urged  that  the  trial  Court  was 
wrong  in  declining  to  withdraw  from  the  jury  some  evi- 
dence whereby  the  plaintiff  below  sought  to  show  the  value 
of  the  land  and'  the  timber  as  a  whole  before  the  fire,  par- 
ticularly the  value  of  the  land  per  acre,  and  also  the  value 
of  the  timber  per  acre;  and  then  permitting  proof  of  the 
value  of  the  land  and  the  timber  after  the  fire. 

One  criticism  that  may  be  aimed  at  this  assignment  is 
that  the  objectionable  evidence  nor  its  substance  was  in- 
cluded in  the  motion  for  a  new  trial.  But  we  pass  that 
over  and  consider  it  upon  its  merits.  This  is  done  mainly 
for  the  reason  that  it  has  to  be  dealt  with  again  in  consider^ 
ing  the  assignment  upon  the  charge  of  the  Court. 

The  evidence  objected  to  was  in  substance  that  the  tract 
of  05  acres  burned  over  was  worth  upon  the  market  at 
the  time  of  the  fire  $200.00  per  acre,  treating  the  timber 
as  a  part  of  the  realty,  and  that  it  was  worth  $175.00  per 


216  COURT  OF  CIVIL  APPEALS, 

Railway  v.  Gardner. 

acre  after  the  fire,  considered  in  like  manner.  There  was 
also  objection  to  a  line  of  evidence  to  the  effect  that  the 
timber  on  the  land,  apart  therefrom,  was  worth  $100.00 
per  acre  before  the  fire,  and  $75.00  after  it  was  burned. 

The  first  criticism  urged  is  that  the  Court  allowed  the 
witnesses  to  speak  with  reference  to  damages  or  to  a  meas- 
ure of  damages  not  recognized  in  this  jurisdiction.  It  is 
contended  by  able  counsel  that  the  rule  established  in  this 
state  in  cases  of  destruction  of  growing  timber-  is  its  mar- 
ket value  as  it  stood  at  the  time  of  the  injury.  We  are 
referred  to  cases  of  Barnes  v.  Copper  Co,,  60  S.  W.  Rep., 
593 ;  Scott  v.  Russell,  15  Lea,  497 ;  and  Hays  v.  Holt, 
110  Tenn.,  42,  as  proclaiming  and  establishing  this  doc- 
trine, and  strengthened  by  sustaining  cases  from  other 
states. 

The  first  case  cited  affords  appellant  more  comfort  than 
the  others.  It  is  true  that  Judge  Wilson,  who  prepared 
the  opinion  of  the  Court  of  Chancery  Appeals,  announced 
the  rule  to  be  as  contended.  But  it  is  evident  that  the 
question  was  not  elaborately  discussed  nor  argued.  Again, 
reference  to  the  record  will  reveal  the  fact  that  complain- 
ant did  not  pretend  to  sue  for  injury  to  realty,  but  for 
destruction  of  valuable  marketable  timber.  Hence,  the 
well-founded  reason  for  confining  him  to  the  measure  of 
damages  claimed  in  his  pleadings.  And  the  case  of  Hays 
V.  Johnson  may  be  disposed  of  by  saying  that  so  far  as 
the  opinion  discloses  plaintiff  never  claimed  more  than 
the  market  value  of  the  cordwood  cut  except  that  he 
did  assert  that  as  defendants  were  trespassers  the  high- 
est market  value  should  have  been  awarded  them.  But 
even  in  that  decision  the  Court  recognized  the  rule  that 
the  owner  of  land  whose  timber  had  been  destroved  mav, 
upon  proper  showing,  recover  something  in  addition  to  the 
value  of  his  timber,  namely,  special  injury  to  the  real 
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estate.  We  affirm  that  the  measure  of  damages  contended 
for  by  appellant  would  fall  far  short  of  the  demands  of 
justioe  in  the  case  of  an  owner  wha  shows  not  only  the 
destruction  of  marketable  timber  but  injury  to  the  free- 
hold, impairment  of  growth  of  other  trees,  and  diminui- 
tion  in  value  of  the  land  for  the  purposes  for  which  it 
was  being  held. 

It  was  shown  in  the  instant  case  that  this  tract  of  land 
was  adjacent  to  the  town  of  Martin,  that  it  was  well 
located  and  ideally  situated  for  town  lots;  that  it  was 
noted  for  its  number  of  sound  trees  and  its  number  of 
promising  trees,  these  having  been  the  especial  care  of  the 
owner. 

It  was  shown  that  the  parcel  of  land  was  not  held  as 
a  timber  tract  for  the  lumber  market,  but  for  other  pur- 
poses, and  that  it  had,  because  of  its  situation,  and  for 
other  reasons,  a  peculiar  value.  Nor  must  it  be  over- 
looked that  plaintiff  below  asserted  in  her  pleadings  that 
her  lands  had  been  damaged  and  that  she  did  not  confine 
her  claim  of  recovery  to  the  market  value  of  the  trees 
damaged.  In  addition  to  the  loss  of  the  timber  she 
averred  the  destruction  of  fences  and  injury  to  her  bam. 
It  is  manifest  from  all  these  that  she  was  suing  for  per- 
manent injury  to  her  freehold  and  not  merely  for  tem- 
porary or  separable  injuries. 

We  are  of  opinion  that  both  justice  and  reason  demand 
the  establishment  in  such  case  of  the  rule  of  damages  to 
the  realty.  We  further  assert  that  this  rule  is  warranted 
by  the  authorities  in  Tennessee  and  is  upheld  in  situations 
above  described  by  the  best  considered  cases  from  other 
jurisdictions.  In  Ensley  v.  Nashville,  2  Bax.,  144,  it 
was  distinctly  recognized  that  in  case  of  injury  to  timber 
growing  upon  lands  in  or  adjacent  to  a  town  or  upon 
premises  where  the  trees  have  a  prospective  value  over  and 
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above  their  worth  upon  the  market,  the  recovery  should 
not  be  limited  to  the  market  value  of  the  trees.  In  Scott 
V.  Russell,  supra,  while  it  was  announced  that  the  value 
of  timber  and  minerals  after  extraction  by  a  wrong- 
doer was  a  measure  of  damages,  it  was  stated  by  Judge 
Cooper  that  the  owner  was  entitled  in  addition  thereto 
to  an  amount  which  would  compensate  him  for  the  pecu- 
liar injury  to  the  land  occasioned  by  the  removal  of  parts 
of  the  realtv. 

We  find  an  elaborate  note  to  the  case  of  Ball  Lumber 
Co,  v.  Simms  I/umber  Co.,  18  L.  R.  A.  (N.  S.),  244,  deal- 
ing with  this  subject.  There  is  in  this  note  a  chapter  deal- 
ing with  destruction  of  timber  by  fire.  We  find  a  number 
of  citations  to  the  effect  that  when  the  mere  market  value 
of  the  timber  will  not  compensate  the  owner  for  its  de- 
struction, the  measure  of  damages  is  the  difference  between 
the  value  of  the  land  considered  as  a  whole  just  before  and 
just  after  the  fire.  It  will  be  ascertained  that  the  anno- 
tater  brings  to  view  as  considerations  for  excepting  some 
cases  from  the  general  rule  restricting  owners  to  the  market 
value  of  the  timber,  that  feature  of  peculiar  use  or  of 
particular  value  Avhich  the  owner  attached  to  the  timber 
as  a  part  of  his  freehold.  This  note  is  supplemented  by  a 
note  to  be  found  in  the  subsequent  case  of  Reynolds  v.  Rail- 
road, 52  L.  K.  A.  (N.  S.),  91.  In  this  latter  collation  of 
authorities  the  editor  reaffirms  the  soimdness  of  the  rule 
announced  in  the  earlier  cases.  In  the  body  of  the  opin- 
ion just  cited  are  many  reasons  for  approving  the  rule  in 
particular  cases  of  allowing  the  owner  to  recover  for'* de- 
preciation in  the  value  of  the  land. 

Able  counsel  for  appellant  have  directed  our  attention 
to  the  case  of  Railroad  v.  Beeler,  126  Ky.,  328,  reported 
in  Vol.  15,  A.  &  E.  Annotated  Gases.  As  stated,  there  is 
an  extensive  annotation  and  reference  to  decisions.     We 
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have  examined  such  of  those  as  were  accessible  to  us,  but 
we  do  not  recall  after  such  examination  any  reason  for 
modifying  the  position  which  we  have  taken  in  the  instant 
case.  It  will  be  discovered  that  in  quite  a  number  of  those 
decisions  the  plaintiff  never  claimed  any  more  than  the 
value  of  the  timber ;  and  also  that  the  timber  sued  for  was 
held  for  the  market,  and  not  for  use  as  part  of  the  realty ; 
and  further  that  the  trees  damaged  were  easy  to  be  counted, 
and  had  a  readily  ascertainable  market  value.  This  suffices 
to  show  that  the  rule  contended  for  is  not  universally  ap- 
plicable. And  while  there  are  decisions  from  nearly  all 
the  States,  it  will  be  ascertained  upon  an  examination  of 
the  annotations  in  the  18th  and  52nd  Volumes  of  L.  R.  A. 
(X.  S.),  above  cited,  that  a  number  of  the  States  announc- 
ing the  rule  contended  for  by  appellant  also  recognize  the 
applicability  of  the  rule  of  damages  to  the  realty  in  certain 
classes  of  cases.  See  also  Sections  48  and  49  under  the 
head  of  Damages  in  8th  Ruling  Case  Law. 

We  overrule  this  fourth  assignment  of  error. 

In  the  fifth  assignment  it  is  said  that  the  Court  com- 
mitted error  in  allowing  testimony  to  the  effect  that  there 
is  a  connection  between  burned  timber  and  worms,  and  that 
the  burning  of  timber  is  likely  to  produce  worms  at  some 
future  time,  and  also  that  the  Court  permitted  recovery 
for  subsequent  conditions.  The  specific  contention  is  that 
the  damages  were  to  be  assessed  as  of  the  day  of  the  injury, 
and  that  the  development  of  worms  was  a  subsequent  con- 
dition with  which  the  defendant  w^as  not  concerned,  and 
besides  that  defendant  in  error  should  have  anticipated 
the  likelihood  of  worms,  and  should  have  marketed  the 
injured  timber.  We  are  of  opinion  that  no  reversible  was 
committed  in  this  regard.  We  shall  assume  for  the  present 
that  the  Court  instructed  the  jury  to  ascertain  the  amount 
of  damages  sustained  by  Mrs,  Gardner  immediately  after 
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the  fire.  If  so,  then  it  is  true  the  subsequent  damaged 
condition  of  the  trees  may  not  have  been  very  material, 
but  at  the  same  time  this  condition  was  evidence  which 
reflected  upon  the  damages  committed  by  the  fire.  In  other 
words,  we  are  of  opinion  that  it  is  competent  to  show  as  a 
consequence  the  susceptibility  of  burned  trees  to  the  de- 
velopment of  worms,  and  also  the  likelihood  of  worms 
going  from  tree  to  tree  and  impairing  the  beauty  and  value 
of  a  forest  as  aids  in  determining  the  extent  to  which  the 
land  as  timbered  was  damaged  by  the  fire.  We  overrule 
this  assignment  of  error. 

The  basis  of  the  seventh  assignment  is  the  following  in- 
struction of  the  Court  to  the  jury  given  in  substance:  That 
if  the  jury  found  in  favOr  of  the  plaintiff  they  should  look 
to  and  consider  the  value  of  the  land  with  the  timber  stand- 
ing upon  it,  whether  merchantable  or  unmerchantable,  just 
before  the  fire,  and  what  was  that  value  immediatelv  after 
the  fire,  and  then  find  what  the  value  of  the  land  with  the 
timber  standing  on  it  as  a  part  of  the  realty  was  immedi- 
atelv after  the  fire.  That  the  iurv  should  also  consider 
what  the  value  of  the  timber  was  without  regard  to  the 
land  immediatelv  before  and  immediatelv  after  the  fire, 
and  avscertain  the  reasonable  market  value  thereof  both 
merchantable  and  unmerchantable  at  the  two  times  named. 
That  these  were  matters  which  thev  should  consider  in 
determining  what  damage  Mrs.  Gardner  had  sustained, 
and  that  it  was  proper  for  the  jury  to  consider  how  many 
trees  were  burned,  their  kind,  size  and  situation,  and  their 
value  immediately  before  and  immediately  after  the  fire, 
and  also  how  much  was  destroyed  or  injured.  That  while 
this  was  no  iron-clad  rule,  and  there  was  no  iron-clad  rule 
for  estimating  damages,  the  damages  awarded  should  be 
such  as  would  compensate  the  plaintiff  for  the  injury  done 
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to  her  property.  That  the  damages  should  be  for  the  value 
of  the  timber  damages  for  as  just  such  damages  as  have 
been  done  to  her  timber,  and  that  the  best  way  to  find  those 
damages,  if  any  to  be  given,  is  to  find  out  what  the  reason- 
able market  value  of  the  land,  together  with  the  timber 
growing  thereon  was  worth  before  the  fire,  -and  then  what 
the  same  land  and  the  timber  standing  thereon  were  worth 
immediately  after  the  fire,  and  the  difference  should  be 
the  damages ;  and  that  the  jury  might  consider  the  evidence 
as  to  the  value  of  the  timber  before  the  fire  and  after  the 
fire. 

It  is  apparent  that  this  instruction  is  much  involved. 
It  discloses  a  great  deal  of  redundancy  and  repetition,  and 
these  characteristics  necessitate  a  construction  of  the  chaise 
by  us  before  application  of  the  criticism  made  of  it.  It  is 
evident  that  the  Court  told  the  jury  that  the  time  to  which 
they  should  direct  their  attention  in  estimating  the  dam- 
ages was  primarily  the  value  of  the  land  with  the  timber 
included  just  preceding  the  fire  and  to  ascertain  the 
market  value  of  the  lands  with  timber  as  a  part  of 
it  immediately  after  the  fire,  and  to  award  plaintiff  the 
difference  as  a  recovery.  It  is  true  that  the  judge  called 
the  attention  of  the  jury  to  the  evidence  admitted  with  re- 
spect to  the  injury  to  the  timber  considered  apart  from 
the  land,  but  he  correlated  this  with  his  predominant  in- 
structions that  the  measure  of  damages  should  be  the  im- 
pairment of  the  freehold.  Being  of  opinion  that  this  is 
the  reasonable  interpretation  of  the  charge,  and  believing 
further  that  the  jury  so  understood  it,  we  find  no  reversible 
error  therein.  It  is  true  that  there  is  seeming  opposition 
and  contrarity  in  the  charge,  just  as  it  so  appeared  in  the 
production  of  the  evidence ;  but  we  are  of  opinion  that  this 
conflict  dissolves  when  it  is  borne  in  mind  that  the  para- 
mount rule  given  was  that  of  damage  to  the  realty,  and 
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that  reference  to  the  market  value  of  the  timber  apart  from 
the  realty  was  for  the  sole  purpose  of  aiding  the  jury  to 
determine  the  extent  to  which  the  land  had  been  damaged. 
It  is  not  unreasonable  to  bring  damage  to  the  timber  into 
consideration  as  one  of  the  evidences  of  damage ;  nor  is  it 
unreasonable  fo  allow  evidence  of  permanent  injury  to  the 
realty  as  a  whole,  including  depreciation  in  the  value  of 
particular  timbers.  So  that  we  do  not  believe  that  the 
Circuit  Judge  was  guilty  of  the  error  applying  two  meas- 
ures of  damages. 

We  recur  to  the  case  of  Reynolds  v.  Railroad,  supra,  and 
rely  upon  the  reasoning  of  the  Court  as  a  complete  answer 
to  the  position  taken  by  appellant  upon  this  point.  It  was 
there  shown  that  the  two  species  of  evidence  were  not  in 
conflict,  and  that  the  one  might  aid  the  other  and  be  of 
service  to  the  jury  in  applying  the  rule  of  damage  to  the 
freehold  in  a  case  where  the  latter  was  the  measure  of 
damages.  It  was  also  noted  in  the  proceeding  L.  R.  A. 
cases  and  annotations  that  the  two  rules  might  be  used  or 
that  they  were  not  necessarily  in  conflict,  and'  that  situa- 
tions might  arise  where  both  were  needed  to  do  complete 
justice.    We  overrule  this  assignment  of  error. 

The  predicate  of  the  eighth  assignment  was  an  instruc- 
tion bearing  upon  the  evidence  as  to  worms  in  the  trees. 
The  Court  told  the  jury  that  if  they  found  that  worms  were 
the  usual  incident  or  the  proximate  result  of  the  fire,  they 
might  take  this  fact  in  consideration  in  determining  the 
worth  of  the  timber  immediately  after  the  fire.  We  see  no 
error  in  this  for  the  reason  stated  in  treating  of  the  ad- 
mission of  evidence  as  to  worms.  It  will  also  be  observed 
that  the  Court  reminded  the  jury  that  this  circumstance 
should  be  considered  as  merely  evidential  of  the  value  im- 
mediately after  the  fire. 
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It  is  complained  in  the  ninth  assignment  that  the  Court 
instructed  the  jury  in  substance  that  plaintiff  could  not 
permit  her  timber  to  stand  for  two  years  or  an  unreason- 
able length  of  time  and  then  claim  damages  for  the  condi- 
tion of  the  timber  at  the  end  of  one  or  two  years,  but  that 
it  was  competent  to  look  to  the  proof  to  see  whether  or  not 
the  injury  to  the  trees  was  a  temporary  injury.  There  is 
no  error  in  this.  But  it  is  said  in  this  connection  that  the 
Court  should  have  given  special  request  to  the  effect  that  it 
was  the  duty  of  the  plaintiff  to  minimize  the  lose  by 
marketing  the  injured  and  dying  property  at  the  earliest 
practicable  time,  and  thus  reduce  the  lose,  and  that  the 
jury  should,  in  estimating  damages,  take  into  consideration 
the  lose  which  was  thus  attributable  to  the  failure  of  the 
plaintiff  to  market  her  timber.  We  find  this  special  re- 
quest made  the  basis  of  the  tenth  assignment  of  error.  We 
find  no  error  in  this  respect  We  repeat  that  the  Court 
told  the  jury  that  the  measure  of  damages  would  be  the 
difference  in  the  value  of  the  land  immediately  before  and 
immediately  after  the  fire.  We  assume  that  the  jury 
obeyed  these  instructions,  and  that  they  did  not  heed  the 
care  or  lack  of  care  upon  the  part  of  the  plaintiff  after  the 
fire.  Now,  if  the  jury  thus  confined  their  estimate  the 
subsequent  conduct  of  the  plaintiff  was  of  no  concern  of 
the  railroad  company.  Hence  there  was  no  error  in  de- 
clining to  charge  the  jury  upon  the  subject.  We  overrule 
the  ninth  and  tenth  assignments  of  error. 

In  the  eleventh  assignment  of  error  appellant  complains 
that  the  Court  refused  to  grant  its  special  request  that  the 
jury  ascertain  the  amount  of  the  damages  by  considering 
the  market  value  of  the  injured  trees,  post,  fences  and 
boards  before  the  fire  and  their  value  after  the  fire,  and 
deduct  the  latter  from  the  former,  and  make  the  differance 
the  amount  of  the  damages.    We  overrule  this  assignment 
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for  the  reason  that  it  is  at  variance  with  the  no^eaflure  of 
damages  approved  by  us. 

We  recur  to  the  third  assignment  of  error  wherein  the 
amoimt  of  the  verdict,  to-wit,  $1,500.00,  is  assailed  as 
excessive.  Plaintiff  introduced  some  seven  or  eight  wit- 
nesses who  placed  the  damages  at  $2,500.00,  or  approxi- 
mately. The  witnesses  of  the  defendant,  particularly  one 
who  answered,  said  that  the  damages  were  $250.00.  How 
the  jury  arrived  at  $1,500.00  is  as  usual  one  of  the 
mysteries,  but  it  seems  to  be  the  privilege  of  that  part  of 
our  judicial  system  to  perform  its  rites  without  rendering 
reasons.  It  might  be  said  that  the  sum  agreed  upon  was 
the  result  of  compromise.  But  how  this  is  we  do  not  know. 
We  find  in  the  record  much  testimony  upon  which  the  jury 
could  base  the  amount  stated,  or  could  have  rendered  a 
larger  sum.  Xor  are  we  able  to  say  in  such  condition  of 
the  record  that  the  jury  acted  capriciously  or  corruptly. 
For  these  reasons  we  do  not  believe  we  are  authorized  to 
disturb  the  verdict,  and  direct  its  affirmance  with  cost. 
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Mrs.  a.  E.  Baird  v.  Lebeck  Brothers. 

Mawsd  Womsn.    LiaWity  for  goods  furnished  for  family  use 
upon  credit  extended  to  the  wife. 

A  wife  who  opens  and  runs  an  account  with  a  merchant  for 
merchandise  furnished  herself  and  family  is  personally  liable 
therefor  under  Acts  of  1913,  Chapter  29,  where  the  credit 
was  extended  upon  her  promise  alone  and  not  as  agent  of 
the  husband,  although  she  be  living  with  the  husband  at 
the  time. 


From  Davidson  County. 

Appealed  in  error  from  the  First  Circuit  Court  of  Da- 
vidson County.     A.  G.  Rutherford,  Judge. 

M.  T.  Bryax  for  Plaintiff  in  Error. 

W.  B.  Marr  for  Defendant  in  Error. 

Mr.  Justice  Hall  delivered  the  opinion  of  the  Court. 

This  action  was  brought  by  lebeck  Brothers  before  a 
justice  of  the  peace  of  Davidson  County  against  Mrs: 
Baird  to  recover  upon  an  account  for  merchandise  pur- 
chased by  her  of  them  subsequent  to  January  1,  1914,  uix>n 
which  date  Chapter  26  of  the  Public  Acts  of  1913,  went 
into  effect,  it  being  an  Act  to  remove  disabilities  of  cover- 
ture from  married  women ;  and  to  repeal  all  Acts  and  parts 
of  Acts  in  conflict  therewith. 

The  case  was  finally  carried  to  the  Circuit  Court  of  the 
county,  where  it  was  tried  before  the  Court  without  the 
intervention  of  a  jury,  and  a  judgment  was  rendered  in 
favor  of  the  plaintiffs  below  for  $202.30,  the  amount  of 
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said  account;  from  which  judgment  Mrs.  Baird  appealed 
to  this  Court,  after  her  motion  for  a  new  trial  had  been 
overruled,  and  she  has  assigned  errors. 

The  undisputed  evidence  shows  that  the  account  was 
contracted  by  Mrs.  Baird  while  she  was  a  married  woman 
— ^was  principally  for  family  necessaries,  and  the  various 
items  constituting  said  account  were  charged  to  her  per- 
sonally on  the  books  of  defendants  in  error  at  the  time  they 
were  purchased.  Mrs.  Baird  had  had  a  running  account 
with  defendants  in  error  for  some  twenty-five  years  prior 
to  the  institution  of  the  present  suit.  A  portion  of  the 
account  sued  on  was  for  merchandise  purchased  by  Mrs. 
Baird  prior  to  January  1,  1914,  but  the  Court  only  ren- 
dered judgment  for  that  portion  of  the  account  contracted 
subsequent. to  said  date,  and  there  is  no  dispute  that  said 
portion  aggregated  the  sum  of  $202.30,  the  amount  of  the 
judgment. 

By  the  assignments  of  error  it  is  insisted : 

First,  that  the  Court  erred  in  not  sustaining  plaintiff  in 
error's  plea  of  coverture,  filed  as  a  defense  to  the  suit,  and 
in  rendering  judgment  against  plaintiff  in  error  for  the 
amount  of  said  account. 

Prior  to  the  passage  of  chapter  21  of  the  Acts  of  1913, 
the  well-settled  doctrine  of  the  common  law  obtained  in 
this  State  that  a  feme  covert  had  no  power  to  contract, 
and  as  long  as  she  was  laboring  under  the  disability  of 
marriage,  all  of  her  contracts,  by  which  she  sought  to  bind 
herself  or  property  were  void  by  reason  of  her  incapacity 
to  make  them.  ShacJelett  v.  Polh,  4  Heisk.,  106 ;  Pearce  & 
Co.  V.  Thornton,  11  Lea,  295 ;  Meagher  v.  Hollenberg,  8 
Bax.,  267;  Mercantile  Co.  v.  Bowers,  105  Tenn.,  138. 

It  was  also  the  well-settled  law  of  this  State  prior  to  the 
passage  of  Chapter  26  of  the  Acts  of  1913,  that  in  cases 
where  a  married  woman  pled  her  coverture  no  personal 
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judgment  could  be  pendered  againsit  her.  Theus  v.  Bugger, 
93  Tenn.,  41 ;  Flanagan  v.  Orocery  Co.,  98  Tenn.,  599 ; 
Warner  v.  Freeman,  85  Tenn.,  513. 

We  think,  however,  that  the  common  law  with  respect 
to  contracts  of  married)  women  has  been  changed  by  the 
provisions-  of  the  Act  referred  to.    The  title  of  said  Act  i« : 

"A  bill  for  an  Act  to  be  entitled  'An  Act  to  remove  dis- 
abilities of  coverture  from  married  women,  and.  to  repeal 
all  Acts  and  parts  of  Acts  in  conflict  with  the  provisions  of 
this  Act^ 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of 
the  State  of  Tennessee,  That  married  women  be,  and  are, 
herefby  fully  emancipated  from  all  disability  on  account  of 
coverture,  and  the  common  law  as  to  the  disabilities  of 
married  women  and  its  effects  on  the  rights  of  property  of 
the  wife,  is  totally  abrogated,  and)  marriage  shall  not  im- 
pose any  disability  or  incapacity  on  a  woman  as  to  the 
ownership,  acquisition,  or  disposition  of  property  of  any 
sort,  or  as  to  her  capacity  to  make  contracts  and  do  all  acts 
in  reference  to  property  which  she  could  lawfully  do  if 
she  were  not  married ;  but  every  woman  now  married',  or 
hereafter  to  be  married,  shall  have  the  same  capacity  to 
acquire,  hold,  manage,  control,  use,  enjoy,  and  dispose  of, 
all  property,  real  and  personal,  in  possession,  and  to  make 
any  contract  in  refeitence  to  it,  and  to  bind  herself  person- 
ally, and  to  sue  and  be  sued  with  lall  the  rights  and  inci- 
dents thereof,  as  if  she  were  not  married. 

"Sec.  2.  Be  it  further  enacted.  That  all  Acts  and  parts 
of  Acts  in  conflict  with  the  provisions  of  this  Act  be,  an-d 
the  same  are,  hereby  repealed. 

"Sec.  3.  Be  it  further  enacted.  That  this  Act  take  effect 
from  and  after  January  1,  1914,  the  public  welfare  re- 
quiring it. 

"Passed  February  20,  1913.'' 
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The  provisions  of  the  foregoing  Act  are  very  broad,  and 
we  think  impose  personal  liability  upon  the  wife  for  all  of 
her  contracts,  and  she  may  be  sued  upon  them  as  though 
she  were  a  single  woman. 

It  is  insisted,  however,  that  this  is  not  true  of  contracts 
for  family  necessaries,  which  was  the  character  of  the 
merchandise  purchased  by  Mrs.  Baird  of  defendants  in 
error;  but  that  the  husband  is  liable  upon  such  contracts, 
because  the  wife,  in  purchasing  necessaries  for  the  family, 
is  acting  as  the  agent  of  her  husband. 

We  are  of  the  opinion  that  the  Act  of  1913  makes  no 
distinction  between  a  contract  for  family  necessaries  and 
one  for  some  other  purpose.  It  is  true  that  the  greater 
portion  of  the  goods  purchased  by  Mrs.  Baird  was  for 
members  of  her  family,  and  not  for  her  personally,  but  we . 
think  this  is  immaterial.  She  made  the  contract,  the  credit 
was  extended  to  her,  and  the  items  were  charged  to  her  on 
the  books  of  the  company ;  and  we  think  she  is  bound  upon 
said  contract. 

The  record  discloses  that  on  December  2,  1&15,  Mrs. 
Baird  wrote  defendants  in  error  a  letter  as  follows: 

"Lebeck  Bros.  : 

"I  am  very  sorry  not  to  have  settled  my  account  with 
your  firm  when  it  was  due,  but  you  have  shown  confidence 
in  me  many  times  before.  You  know  I  will  pay,  and  you 
know  now.  Mr.  Baird  has  worries  enough,  and  I  don't 
wish  him  to  be  annoyed  with  my  bill. 

"I  am  expecting  some  money  next  month,  and  will  pay 
you  then  part  any  way.  This  is  the  best  I  can  do  at 
present,  so  please  be  patient 

"Respectfully,  Mrs.  A.  E.  Baird. 

December  2,  1915." 


STATE  OF  TENNESSEE.  229 

Baird  v.  Lebeck  Bros. 

This  letter  shows  that  Mrs.  Baird  fully  recognized'  the 
account  as  hers,  and  that  she  was  bound  for  it©  payment. 
The  Act  of  1913,  in  express  terms,  fully  emancipates  from 
all  disability  on  account  of  coverture,  and  the  common  law 
as  to  the  disabilities  of  married  women  and  its  effects  on 
the  rights  of  property  of  the  wife  is  totally  abrogated,  and 
she  is  given  the  right  to  contract  and  bind  herself  person- 
ally as  fully  as  if  she  were  not  married. 

It  is  not  contended  that  Mrs.  Baird,  in  fact,  purchased 
said  goods  as  the  agent  of  her  husband.  Indeed,  there 
could  be  no  foundation  for  such  contention,  because  all  the 
evidence  shows  that  the  contract  was  her  own  personal 
contract. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  is  affirmed  with  costs. 
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1.  JuTSNiLB  CouBT.    ExcluHveness  and  extent  of  jurisdiction. 

Jurisdiction  of  the  Juvenile  court  of  a  county  is  exclusive 
whenever  and  wherever  a  minor  under  sixteen  years  of  age 
is  arrested  upon  criminal  process,  this  jurisdiction  attach- 
ing  at  the  moment  of  arrest  and  continuing  until  the  ar- 
rival of  the  minor  at  maturity.  And  in  such  case  it  is  the 
duty  of  the  officer  to  deliver  such  infant  into  the  custody 
and  control  of  the  Juvenile  Judge. 

2.  Same.    Ignorance  as  to  age  and  stage  at  which  age  becomes 

known  immaterial. 

The  power  of  the  criminal  courts  to  deal  with  an  infant  under 
sixteen  years  of  age  is  none  the  less  invalid  because  of 
ignorance  of  the  age  of  the  culprit;  and  the  proceedings  of 
the  criminal  court  are  rendered  invalid  upon  the  discovery 
of  the  age  of  the  infant  even  after  regular  trial  and  convic- 
tion. And  consent  of  the  infant  or  attempt  by  him  to  waive- 
the  Jurisdiction  of  the  Juvenile  court  will  be  ineffectual. 

3.  Suspension  of  Punishment.    Suspension  of  judgment. 

The  several  criminal  and  circuit  Judges  of  the  state  have  no 
power  expressly  to  suspend  Judgment  and  punishment  in 
criminal  cases  for  an  indefinite  period.  But  this  rule  does, 
not  prevent  suspension  of  sentence  for  a  brief  period  and 
for  cause. 


Frqm  ^Faury  County. 

■  —  -  ' 

From   the  Oircuit  Court  of  Maury   County.       W.   B.. 
Turner^  Judge. 

W.  C.  WiiiTTiioRNE  for  the  State. 

W.  "R.  Peebles  for  Defendant. 

^fR.  Justice  Moore  delivered  the  opinion  of  the  Court.. 
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This  is  an  appeal  from  a  decision  of  Judge  Wikle,  sit- 
ting by  interchange  with  Judge  W.  B.  Turner,  dismissing 
a  petition  for  a  writ  of  habeas  corpus  filed'  by  petitioner, 
Robert  Webb,  seeking  to  be  discharged  from  a  sentence 
pronounced  against  him  by  the  Criminal  Court  of  Maury 
County.  It  appears  from  the  record  that  Robert  Webb  is 
a  colored  boy,  bom  the  29th  of  March,  1899,  and  in 
August,  1914,  when  he  was  then  less  than  sixteen  years 
old,  he  was  arrested  on  a  warrant  issued  by  a  justice  of 
the  peace  of  Maury  County  upon  the  charge  of  illegally 
selling  intoxicating  liquor.  At  the  November  term  of  the 
Circuit  Court  of  that  county  he  was  indicted  by  the  grand 
jury  charging  him  with  the  offense  stated  supra.  There  is 
a  Criminal  Court  established  in  Maury  County  by  Chapter 
376  of  the  Acts  of  the  Legislature  of  1899,  over  which  the 
County  Judge  presides  and  discharges  the  duties  of  Judge 
of  such  Criminal  Court.  After  this  negro  boy  was  in- 
dicted, his  case  was  transferred  to  the  Criminal  Court  of 
Maury  County  for  trial,  and  was  tried  in  that  Court  on 
the  13th  of  January,  1915,  and  was  found  guilty  of  the 
charge  against  him.  At  the  time  of  his  conviction,  or 
shortly  before  that  time,  and  during  the  same  term  of 
Court,  his  stepfather  was  also  tried  upon  a  like  charge  and 
found  guilty,  when  a  fine  of  $50.00  was  imposed  upon  him, 
and  he  was  sentenced  to  three  months  to  w^ork  on  the  public 
road^  of  the  county.  Robert's  mother,  who  was  then  living 
with  his  stepfather,  was  at  the  time  in  a  delicate  condition, 
and  expected  to  be  shortly  confined.  She  was  also  the 
mother  of  several  small  children,  and  in  view  of  her  condi- 
tion, and  of  the  fact  that  there  would  be  no  large  person 
left  with  her  to  look  after  and  take  care  of  her  if  both  her 
son,  Robert,  and  her  husband  were  sent  to  the  workhouse, 
on  the  suggestion  of  someone,  it  not  clearly  appearing  who 
made  the  suggestion,  the  trial  judge  suspendled  sentence  of 
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the  petitioner,  Robert  Webb,  and  whether  the  sentence  was 
suspended  for  a  definite  or  an  indefinite  time  is  somewhat 
doubtful,  and  will  be  noticed  later  in  the  opinion.  When 
Robert's  trial  was  had,  and  he  was  found  guilty  of  the 
charge,  he  was  defended  by  two  lawyers  in  Columbia,  but 
did  not  tell  either  of  them  until  some  time  after  his  con- 
viction that  he  was  under  sixteen  years  of  age,  and  conse- 
quently his  lawyers  did  not  know  his  age  at  and:  during 
the  trial  of  his  case.  That  is  a  disputed  question  in  this 
record,  but  we  think  it  clear  from  the  testimony  of  the 
lawyers,  as  well  as  the  testimony  of  Robert  himself,  that 
they  did  not  know  his  age  during  the  trial,  and  did  not 
learn  he  was  under  sixteen  years  old  until  some  time  after 
he  was  convicted  of  the  offense  with  which  he  was  charged. 

His  age  was  not  brought  to  the  attention  of  the  Court 
during  the  trial,  nor  until  some  days  thereafter,  when  the 
trial  judge  was  informed  that  the  boy  was  under  sixteen 
years  old.  Just  who  suggested  that  fact  to  the  trial  judge 
is  not  certain,  but  we  infer  the  suggestion  was  made  by 
one  of  the  lawyers  who  defended  him.  Just  where  the 
judge  was  when  he  was  so  informed,  whether  in  the  court- 
room^  holding  Court,  or  in  his  office  and  off  the  bench,  is 
not  altogether  certain,  but  we  are  inclined  to  the  opinion 
that  the  statement  was  made  to  the  judge  while  he  was  off 
the  bench  in  an  adjoining  room,  and  when  Court  was  not 
in  session.  We  think  from  the  record  that  it  is  fairly  in- 
ferable that  tlie  'trial  jud^e  learned  of  the  age  of  this  boy 
about  the  time  he  indefinitely  suspended  pronouncing  sen- 
tence or  judgment  on  the  verdict  of  the  jury. 

It  is  clear  that,  within  a  day  or  two  after  the  verdict  of 
guilty  was  returned  by  the  jury,  the  judge  decided  to  hold 
up  or  suspend*  sentence,  and  not  pronouoe  judgment  on 
the  verdict  against  this  boy  until  his  stepfather  could'  work 
out  his  sentence  on  the  road  and  go  back  home  to  take  care 
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of  hifl  wife  and  her  children,  the  mother  of  Robert.  In 
his  tegtimonj  the  trial  judge  states  that  he  suspended  sen- 
tence or  pronouncing  judgment  on  the  verdict  of  the  jury 
against  Robert  for  a  period  of  three  months,  that  being  the 
length  of  time  his  stepfather  was  sentenced  to  work  on  the 
road.  But  we  entertain  some  doubts  about  the  definiteness 
of  the  suspension  of  the  trial  judge  in  view  of  the  fact 
that  his  memory  of  the  transaction  is  not  altogether  clear, 
and  in  view  of  the  additional  fact  that  it  was  known  at  the 
time  that  if  the  stepfather  was  unable  to  pay  or  secure  the 
fine  of  $50.00  and  the  costs  of  the  suit,  he  would  be  com- 
pelled to  remain  at  work  on  the  road  and  in  the  county 
workhouse  until  he  worked  out  not  onlv  his  three  months' 
9en)>ence,  but  the  fine  and  costs  adjudged  against  him, 
which,  as  everyone  must  know,  was  indefinite  and  uncer- 
tain as  to  the  time  required  to  work  out  such  sentence,  fine 
and  costs.  For  these  reasons  we  are  very  strongly  inclined 
to  the  conclusion  that  the  sentence  of  Robert  on  the  verdict 
of  the  jury  was  indefinitely  suspended  by  the  trial  judge, 
or  at  least  it  was  undierstood-  that  such  sentence  was  to  be 
suspended  until  his  stepfather  could  be  released  and  return 
home  to  take  care  of  his  mother  and  the  children,  which 
of  course  would)  be  indefinite  in  its  duration  of  time. 

Unfortunately  there  is  no  record  evidence  in  the  case 
showing  the  suspension  of  the  sentence  of  the  trial  judge. 
In  fact  there  is  no  record  evidence  in  this  transcript  show- 
ing even  a  trial  and  conviction  of  this  boy.  Nearly  all  of 
the  material  evidence  was  given  in  parol  before  Judge 
Wikle  when  he  heard  the  habeas  corpus  case  at  chambers. 
However,  this  much  can  be  extracted  from  the  record: 
That  the  judge  agreed  with  two  men,  who  signed  Robert's 
bond  as  sureties,  that  if  they  would  do  so  in  the  sum  of 
$260.00,  they  might  take  him  out  to  their  home  where  his 
mother  livedl  and'  keep  him  until  his  father  worked  out 
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the  sentence  and  also  the  fine  and  costs,  if  he  did  not  pay 
or  secure  the  latter.  They  made  bond  as  the  judge  re- 
quired, conditioned  to  bring  the  boy  into  Court  whenever 
the  trial  judge  ordered  his  presence  therein.  Unfortunately 
a  copy  of  the  bond  made  for  Robert's  appearance  under  the 
directions  of  the  trial  judjge  is  not  in  the  record,  and  we 
only  know  its  conditions  and  terms  from  the  parol  testi- 
mony we  find  herein.  But  from  the  testimony  of  the  trial 
judge  and  the  sureties  on  this  bond  we  think  its  conditions 
were  substantially  as  we  have  stated  them. 

It  is  said  by  the  sheriff  of  the  county,  who  testified  in 
the  case,  and  also  by  the  trial  judge  that  after  the  bond 
was  made  and  the  boy  taken  out  to  the  home  of  these  sure- 
ties, his  case  was  then  continued  from  term  to  term,  but 
there  is  no  record/  evidence  of  that  fact,  and  the  uncer- 
tainty of  memory  of  these  witnesses  in  regard'  to  this  mat- 
ter leads  us  to  entertain  some  doubts  of  the  absolute  cor- 
rectness of  this  statement.  It  is  probable  the  case  was  still 
retained  on  the  docket,  and,  the  judge  knowing  the  boy  was 
out  on  bond,  it  was  passed  over  from  term  to  term  until  in 
February,  1916,  a  period  of  about  thirteen  months.  The 
Criminal  Court  of  Maury  County  holds  monthly  sessions — 
that  is,  a  new  term  b^ins  the  first  Monday  of  each  month, 
and  the  Court  remains  in  session  during  that  month  so  long 
as  it  is  necessary  for  the  transaction  of  its  business.  The 
stepfather  of  this  boy  remained'  at  work  on  the  public 
roads  working  out  his  sentence,  fine  and  costs  until  in 
Xovember,  just  before  Thanksgiving,  1915,  or  a  period  of 
about  nine  or  ten  months,  when  he  was  discharged  and  re- 
turned home.  While  the  boy  was  on  bond  and  living  with 
his  sureties  the  trial  judge  told  one  of  them  to  keep  him 
until  he  called'  for  him,  which  he  did  until  in  February, 
1916,  when  the  judge  sent  word  to  bring  the  boy  into 
Court,   which  was  done,   and,   on   the   15th  of  February, 
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1916,  the  Court  then  pronounced  judgment  on  Ro/bert 
Webb  to  the  effect  that  he  was  tried  and  convicted  on  Jan- 
uary 13,  1915,  and  he  was  thereupon — ^that  is,  on  the  15th 
of  February,  1916 — sentenced  to  the  workhouse  for  a  term 
of  six  months,  and  to  pay  a  fine  of  $50.00,  and  a  further 
sum  of  $64.74  costs.  After  this  judgment  -and  sentence, 
and  on  the  29th  of  February,  1916,  a  mittimus  was  made 
out  for  the  commitment  of  Robert  Webb  to  the  workhouse 
of  Maury  County  to  enforce  the  judgment  and  sentence 
as  pronounced  by  the  Court  on  the  15th  of  that  month. 

It  appears  from  this  statement  that  Robert  was  tried 
before  a  jury  and  found  guilty  on  the  13th  of  January, 
1915,  and  on  the  15th  of  February,  1916,  he  was  then 
sentenced  to  the  workhouse  for  six  months  and  to  pay  a 
fine  of  $50.00  and  a  large  bill  of  costs,  and  to  remain  in 
the  workhouse  until  not  only  the  six  months'  sentence  but 
the  fine  and  costs  were  worked  out  on  the  public  roads. 
His  attorneys  believing  that  the  Court  had  no  right  to  in- 
definitely suspend  the  sentence  as  was  done  by  the  trial 
judge,  and  also  believing  that  the  Criminal  Court  of  Maury 
County  had  no  jurisdiction  to  try  this  negro  boy,  find  him 
guilty  and  sentence  him  to  the  workhouse  and  to  pay  a  fine 
and  costs,  and  believing  that  the  Juvenile  Court  of  Maury 
County  had  exclusive  jurisdiction  of  the  boy,  and  for  these 
reasons  the  indictment,  trial,  conviction,  suspension  of  sen- 
tence and  the  final  judgment  and  sentence  were  nullities, 
petitioned  the  Circuit  Judge  for  a  writ  of  habeas  corpus  to 
test  these  questions  and  to  have  all  these  proceedings  pro- 
nounced void  and  the  boy  remanded  to  the  Juvenile  Court 
of  Maury  County  to  be  dealt  with  according  to  Chapter  58 
of  the  Acts  of  the  Legislature  of  1911.  After  hearing  all 
of  this  evidence,  and  as  we  have  stated  it  was  nearly  all  in 
parol,  there  being  no  copies  of  the  records  of  any  of  the 
proceedings  in-  the  case  that  were  had  in  the  Criminal 
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Court  of  Maury  County,  the  learned'  Circuit  Judge  dis- 
missed the  petition  and  directed  the  return  of  the  petitioner 
to  the  custody  of  the  workhouse  commissioner  of  Maury 
County. 

It  appears  that  when  the  boy  was  ordered  to  appear  in 
Court  in  February,  1916,  so  that  eententje  oould  be  passed 
upon  him,  his  attorneys  then  brought  his  age  to  the  atten- 
tion of  the  trial  judge  in  a  petition  presented  by  them,  but 
this  petition,  on  motion  of  the  County  Attorney,  was 
stricken  from  the  files,  and  is  no  part  of  this  record,  and 
we  only  know  that  such  petition  was  filed  from  the  oral 
testimony  given  by  the  lawyer  on  the  hearing  of  this  peti- 
tion. Further,  after  said  petition  was  stricken  from  the 
files,  the  attorney  mad<e  a  motion  in  arrest  of  judgment 
and  supported  this  motion  with  affidavits  showing  the  true 
age  of  the  boy,  and  that  he  was  under  sixteen  years  old' 
when  he  committed  the  offense,  and  also  when  he  was  tried 
and  convicted.  But  this  motion  was  overruled  by  the  trial 
judge,  and  defendant  thereupon  sentenced  as  we  have 
stated  above. 

It  is  insisted  by  the  learned  County  Attornev  that  the 
lawyers  representing  petitioner  at  the  trial  of  this  cause  in 
the  Criminal  Court,  learned  dliring  the  trial  the  exact  age 
of  this  boy  and  failed  then  to  bring  it  to  the  attention  of 
the  Court.  It  is  then  insisted  that  as  the  boy  knew  his 
age  during  the  trial,  and  the  lawyers  learned  his  age  and 
failed  to  bring  this  fact  to  the  knowledge  of  the  Court  dur- 
ing the  trial,  they  cannot  now  insist  upon  this  fact,  and 
cannot  now  insist  that  the  Criminal  Court  of  Maury 
County  had  no  jurisdiction  of  this  boy  to  try  him  for  the 
offense  with  which  he  was  charged.  We  have  carefully 
examined  the  testimony  on  this  point,  and  these  lawyers 
emphatically  deny  any  knowledge  of  the  boy's  age  until 
some  days  after  he  was  convicte<l.     There  is  a  statement 
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made  by  the  boy  himself,  in  answer  to  a  croawjueetion, 
that  might  indicate  that  he  had  told  his  lawyers  his  age, 
but  we  are  satisfied  the  boy  did  not  intend  to  make  such 
statement  in  answer  to  the  question  propounded  him,  and 
that  in  fact  he  did  not  tell  IJiem  his  age  until  some  days 
after  the  trial.  It  is  further  insisted  by  the  County  At- 
torney that  there  was  an  agreement  'between  the  judge  and 
this  boy,  or  the  sureties  on  his  bond  or  his  attorneys,  that 
the  judge  would  suspend  sentencing  him,  let  him  out  on 
bond  to  go  home  and  be  with  his  mother  until  his  step- 
father had  worked  out  his  sentence,  fine  and  costs.  There 
is  no  satisfactory  evidence  in  the  record  that  there  was 
such  an  agreement  between  the  trial  judge  and  either  of 
these  men,  each  and  all  of  whom  testify  they  madie  no  such 
agreement.  It  is  remarkable  that,  if  such  an  agreement 
was  made,  an  entry  of  it  on  the  minutes  of  the  Criminal 
Court  was  not  made  at  the  time  the  agreement  was  entered 
into;  but  no  such  entry  appears  in  this  record,  and  grant- 
ing there  was  such  an^  agreement,  and  we  do  not  think 
there  was,  it  was  in  parol,  made  out  of  Court,  and  probably 
at  the  instance  of  the  judge  himself,  after  he  heard  of  the 
condition  of  the  boy's  mother,  and  that  she  would  be  left 
without  any  protector  or  help  while  her  husband  was  work- 
ing out  his  sentence.  Mlanifestly,  from  the  testimony  of 
the  judge  himself,  he  thought  it  wise  and  best  und'er  all 
the  circumstances  to  suspend  sentence  of  the  boy  and  let 
him  go  home  and  look  after  his  mother  and  the  children 
while  the  husband  was  absent  in  the  workhouse.  That  evi- 
dently was  the  controlling  reason  that  moved  him  to  let  the 
boy  out  on  bond. 

We  conclude  from  all  we  see  in  this  record  that  the  sen- 
tence of  this  boy  was  just  indefinitely  suspended,  awaiting 
the  termination  of  the  imprisonment  of  his  stepfather  and 
his  return  home.    It  was  suspended  not  only  while  he  was 
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in  the  county  workhouse,  but  from  November,  1915,  just 
before  Thanksgiving,  until  the  middle  of  February,  1916, 
nearly  three  months  longer  than  it  was  contemplated  by 
the  judge  that  he  would  be  out  on  bond.  It  is  likely,  in 
fact  very  probable,  that  the  trial  judge  forgot  about  the 
boy,  and  the  fact  that  he  was  out  on  bond  and  his  sentence 
suspended,  !and  permitted  him  to  remain  out  this  three 
months  until  his  attention  was  called  to  it  by  someone, 
though  there  is  no  evidence  of  such  l)eing  the  case,  and  we 
only  infer  it  from  his  failure  to  have  the  boy  oome  into 
Court  promptly  after  his  stepfather  returned  home.  We 
do  not  think  there  can  be  much  doubt,  if  any  at  all,  that 
the  suspension  was  for  an  indefinite  time,  depending  upon 
how  long  it  would  take  the  stepfather  to  work  out  his  sen- 
tence and  the  fine  and  costs  imposed  upon  him. 

This  being  true,  ope  of  the  questions  ably  argued  at  the 
hearing  of  this  cause  and  presented  in  briefs  with  splen- 
did ability  by  lawyers  for  both  sides  is  the  power  of  the 
judge  of  a  Court  of  record  to  indefinitely  suspend  pro- 
nouncing a  judgment  upon  a  criminal  after  his  convic- 
tion by  a  jury.  There  is  no  doubt  of  the  power  of  a  Cir- 
cuit Judge  to  pronounce  sentence  upon  a  prisoner  at  a 
subsequent  term  after  his  conviction,  when  he  overlooked 
or  forgot  or  by  some  inadvertence  failed  to  pronounce 
sentence  upon  him  at  the  term  the  jury  found  him  guilty. 
A  number  of  cases  in  Tennessee  decided  by  the  Supreme 
Court  hold  that,  when  by  oversight  or  inadvertence  of 
the  trial  judge,  or  the  negligence  or  failure  of  the  clerk 
to  pronounce  sentence  on  a  prisoner  at  the  term  of  his 
conviction,  it  may  be  and  should  be  done  at  a  subsequent 
term.  Such  are  the  cases  of  Nolin  v.  State,  6  Cold.,  14; 
State  v.  Miller,  6  Bax.,  516;  Greenfield  v.  State^  7  Bax., 
18 ;  Sharp  v.  State,  117  Tenn.,  537.  But  that  is  not  the 
case  we  have  before  ua  now.     The  trial  judge  did  not  fail 
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to  pronounce  sentence  on  this  boy  at  the  term  the  jury 
found  him  guilty  because  of  any  inadvertence  or  over- 
sight ;  nor  did  he  pronounce  sentence  on  him  at  that  term 
which  was  not  entered  on  the  minutes  of  the  Court  be- 
cause of  the  negligence  or  omission. of  the  clerk  of  the 
Court.  If  such  had  been  the  case  there  can  be  no  doubt 
but  the  trial  judge  would  have  had  the  power  at  a  sub- 
sequent term  to  render  judgment  or  pronounce  sentence 
upon  the  verdict  of  the  jury.  The  Supreme  Court  has 
remanded  cases  to  the  lower  Court  to  the  end  that  sen- 
tence against  the  convicted  party  might  be  pronounced 
by  the  lower  Court  when  by  some  oversight  such  sentence 
was  not  entered  at  the  term  when  the  prisoner  was  con- 
victed. If  we  had  a  case  of  that  kind  to  deal  with  there 
would  be  no  difficulty  in  finding  ample  precedent  which 
might  be  said  to  sustain  the  action  of  the  trial  judge  in 
this  case,  although  it  is  doubtful  if  these  authorities  go 
the  length  of  holding  that  after  twelve  terms  of  Court 
have  passed  the  trial  judge  could  then  at  the  thirteenth 
term  pronounce  a  sentence  upon  a  prisoner  convicted 
twelve  terms  previous  thereto. 

It  should  have  been  stated  that,  before  this  boy  was 
turned  loose  on  his  bond  to  go  home  to  his  mother,  or 
about  the  time  this  proceeding  was  had,  his  lawyers  had 
moved  the  Coiirt  for  a  new  trial  of  the  case,  but  upon  what 
ground  it  does  not  appear.  This  motion  was  either  with- 
drawn or  never  acted  upon.  Why  it  was  withdrawn  and 
not  acted  upon  does  not  distinctly  appear  in  the  record, 
but  it  may  have  been  on  account  of  some  kind  of  an  agree- 
ment between  counsel  and  the  trial  judge  to  the  effect  that 
he  was  to  be  left  at  large  on  bond  until  his  step-father 
returned  home,  but  that  does  not  clearly  appear  to  be 
true  and  only  is  a  matter  of  inference  from  some  facts 
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appearing  in  the  record.  It  does  appear  that  the  trial 
judge  did  not  suspend  sentence  and  turn  this  boy  loose 
because  of  any  desire  or  hope  or  expectation  of  reforming 
him  in  any  way ;  nor  because  of  any  doubt  he  felt  about 
the  justice  of  his  cotiviction  nor  of  any  feeling  of  uncer- 
tainty about  the  insufficiency  of  the  indictment.  He  was 
not  allowed  to  go  at  large  by  the  judge  with  the  intention 
or  expectation  of  ultimately  turning  him  over  to  the  Juve- 
nile Court.  It  is  clear  that  none  of  thes  reasons  influ- 
enced the  judge  to  let  the  boy  go  home  on  bond.  It  was 
not  for  the  boy's  benefit  or  for  his  protection  or  reforma- 
tion. It  was  simply  as  a  matter  of  protection  and  help 
to  his  mother  while  her  husband  was  in  the  county  work- 
house. No  other  reason  seems  to  have  had  any  influence 
on  the  judge  in  his  decision  to  permit  the  boy  to  return 
to  his  mother.  It  was  simply  to  take  the  place  of  her  hus- 
band and  to  care  for  her  and  the  small  children  during 
his  absence.  That  fact  seems  clear  and  bevond  reasonable 
controversy. 

As  we  have  said,  what  record  the  judge  made  in  the 
Criminal  Court  of  his  action  in  this  entire  matter,  we 
do  not  know  as  there  is  no  copy  of  any  record  of  any  of 
the  proceedings  in  that  Court  in  regard  to  what  occurred 
after  the  lK)y's  conviction  and  while  he  was  out  on  bond, 
in  this  Court,  except  the  judgment  of  sentence  pronounced 
upon  him  more  than  a  year  after  his  conviction,  and  ex- 
cept the  mittimus  given  by  the  clerk  to  the  sheriff  of  the 
county  after  the  boy  was  sentenced.  There  probably  would 
not  be  so  much  difficulty  in  reaching  a  correct  conclusion 
in  this  case  if  a  record  had  been  kept  in  the  Criminal 
Court  of  what  the  trial  judge  did  in  these  matters  and 
a  copy  of  such  record  was  now  before  us. 
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The  first  question  we  will  undertake  to  decide  is 
whether,  under  all  these  facts  and  circximstances,  the  trial 
judge  had  the  power  to  indefinitely  suspend  pronouncing 
sentence  upon  this  boy  at  the  term  of  the  Court  when 
he  was  convicted  by  the  jury.  His  learned  counsel  ably 
and  earnestly  insists  the  Court  had  no  such  power,  and 
that  when  it  undertook  thirteen  months  after  his  convic- 
tion and  after  twelve  terms  of  Court  has  expired,  to  pro- 
nounce sentence  on  the  conviction,  he  had  then  no  power 
to  render  such  judgment  and  that  consequently  such  judg- 
ment was  a  nullity.  It  is  insisted  that  where  there  is  no 
motion  for  a  new  trial,  that  suspends  a  judgment  of  sen- 
tence, and  where  there  is  no  appeal  from  the  judgment  of 
conviction  or  any  other  legal  steps  taken  in  the  cause  that 
necessitates  a  postponement  of  sentence,  judgment  of  sen- 
tence must  be  pronounced  at  the  term  of  Court  in  which 
conviction  was  had. 

Section  7198  of  Shannon's  Code  provides:  "After  a 
verdict  against  the  defendant,  if  the  judgment  be  not  ar- 
rested or  a  new  trial  granted,  the  Court  shall  pronounce 
judgment." 

In  the  case  we  now  have  under  consideration  the  judg- 
ment was  not  arrested,  and  no  new  trial  was  granted,  nor 
were  any  other  legal  steps  taken  that  necessarily  post- 
poned a  judgment  of  sentence  upon  the  verdict  of  the 
jury,'  and  in  such  case  this  section  of  the  Code  says :  "The 
Court  shall  pronounce  judgment."  Not  that  the  Court 
may  pronounce  judgment  at  some  subsequent  term  or  when 
it  may  suit  his  notions  of  what  is  right  and  proper  in  the 
case,  but  when  there  is  no  arrest  and  no  new  trial  granted 
it  then  becomes,  as  we  understand  this  statute,  the  impera- 
tive duty  of  the  Court  to  pronounce  judgment  on  the  ver- 
dict of  conviction. 

16 
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Section  7226  of  Shannon's  Code  gives  the  several  Courts 
of  the  State  in  which  a  cause  is  finally  adjudged  authority, 
either  before  or  after  final  judgment,  for  good  cause,  to 
release  the  defendants,  or  any  one  or  more  of  them,  from 
the  whole  or  any  part  of  fines  or  forfeitures  accruing  to 
the  county  or  State.  In  Section  7230,  a  presiding  judge 
mav,  in  case  of  conviction  and  sentence  of  a  defendant  to 
imprisonment,  in  all  proper  cases,  postpone  the  execution 
of  the  sentence  for  such  time  as  may  be  necessary  to  make 
application  to  executive  for  pardon  or  commutation  of 
punishment;  and  under  Section  7231,  the  Court  may  in 
its  discretion  commute  the  punishment  of  petty  larceny 
from  confinement  in  the  penitentiary  to  fine  or  imprison- 
ment in  the  county  jail,  or  either.  Under  Section  7232, 
where  a  person  is  convicted  of  a  capital  offence  and  the 
jury  which  convicted  him  state  in  their  verdict  that  they 
are  of  the  opinion  that  there  are  mitigating  circumstances 
in  the  case,  the  Court  may  commute  the  punishment  from 
death  to  imprisonment  for  life  in  the  penitentiary.  These 
are  all  of  the  sections  of  the  Code  we  have  been  able  to 
find  controlling  the  action  of  a  trial  judge  in  criminal 
cases  after  a  jury  has  returned  a  verdict  of  guilty,  and 
in  none  of  them  is  there  an  intimation  of  power  in  the 
trial  judge  to  suspend  sentence  of  the  convicted  criminal. 
Section  7227  of  Shannon's  Code  gives  the  Governor  of  the 
State:  "Power  to  grant  reprieves,  commutations  and  par- 
dons, in  all  criminal  cases  after  conviction,  except  treason 
and  embezzlement,  subject  to  the  regulations  provided  in 
this  chapter." 

NV)w,  with  a  plain  mandate  of  the  law,  as  found  in 
Section  7198,  quoted  supra,  wherein  it  is  said  the  Court 
shall  pronounce  judgment  when  it  is  not  arrested  or  a  new 
trial  granted,  had  the  trial  judge  in  this  particular  case 
the  power  to  suspend  sentence  of  this  boy  indefinitely  aa 
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was  done  by  him  as  this  record  clearly  indicates?  This 
is  a  question  of  first  impressions  in  Tennessee,  it  not  hav- 
ing been  decided  in  any  other  adjudicated  case  by  the 
Supreme  Court  where  the  exact  question  was  raised,  so 
far  as  we  are  able  to  discover  by  an  exhaustive,  careful 
examination  of  the  reported  decisions.  Nor  has  the  in- 
dustry of  counsel  been  able  to  bring  to  our  notice  any 
reported  case  where  the  exact  question  was  passed  upon 
and  decided  by  the  Supreme  Court.  It  has  been  before 
the  Courts  in  other  jurisdictions,  some  of  which  upheld 
the  power  of  the  judges  in  Courts  of  record  to  suspend 
sentence  after  a  verdict  of  guilty  has  been  returned  by  a 
jury,  but  in  all  the  cases  to  which  our  attention  has  been 
called  and  which  we  have  been  able  to  find,  the  power  has 
been  exercised  and  sustained  in  cases  where  it  was  done 
for  the  reformation  of  the  defendant,  or  with  a  hope  and 
expectation  that  it  would  tend  to  change  his  life  to  the 
better,  and  upon  petition  of  citizens  interested  in  the  refor- 
mation of  the  defendant. 

The  case  decided  by  the  Court  of  Appeals  of  New  York, 
reported  in  141  N.  Y.,  288,  23  L.  R  A.  (O.  S.),  856, 
and  cited  and  relied  upon  by  learned  counsel  for  appellee, 
was  where  sentence  was  suspended  on  accoimt  of  the  youth 
of  the  defendant,  it  being  his  first  offense,  and  for  the 
purpose  of  giving  him  an  opportimity  to  reform  his  life. 
The  suspension  in  that  case  was  sustained  largely  on  the 
ground  that  it  was  a  humanitarian  act  and  was  done  to 
better  and  reform  the  life  of  the  defendant,  though  the 
Court  of  Appeals  of  New  York  held  that  a  judge  of  any 
Court  of  tecord  had  the  inherent  power  under  the  common 
law  tb  suspend  sentence  for  a  proper  cause,  or  for  proper 
reasdns  therefor.  lii  all  caste  we  have  examined  where 
th^  power  to  suspend  sentence  hfls  been  upheld,  they  have 


244  COURT  OF  CIVIL  APPEALS, 

state  Ex  Rel  v.  GrifDn. 

invariably  sustained  the  suspension  upon  the  ground  that 
a  proper  reason  was  shown  why  the  suspension  in  the  par- 
ticular case  was  upheld. 

The  Supreme  Court  of  North  Carolina,  in  115  N.  C, 
760,  29  L.  R.  A.,  260,  does  sustain  and  uphold  the  power 
of  a  Court  of  record  in  that  state  to  suspend  a  sentence 
when  a  proper  reason  exists  therefor.  That  Court  seems 
to  indicate  that  such  ruling  is  peculiar  to  the  Courts  of 
Xorth  Carolina  and  not  sustained  in  any  other. 

The  Supreme  Court  of  Illinois,  in  202  HI.,  287,  re- 
ported in  63  L.  R.  A.  (O.  S.),  82,  goes  exhaustively  and 
extensively  into  this  question  and  reaches  the  conclusion 
that  the  judge  of  a  Court  of  record  has  no  power  to  in- 
definitely postpone  the  sentence  of  a  criminal  convicted 
by  a  jury  of  an  offense  in  his  Court.  In  that  case  the 
relator  was  indicted  and  convicted  of  the  crime  of  larceny 
and  embezzlement  on  the  12th  of  April,  1900.  On  the 
5th  day  of  May  thereafter  a  motion  was  made  for  a  new 
trial,  which  was  continued  and  relator  permitted  to  recog- 
nize in  the  sum  of  $500.00  without  surety  to  appear  be- 
fore the  Criminal  Court  of  Cook  County  at  a  later  day  of 
that  term  of  Court,  "And  from  day  to  day  of  each  term 
until  the  final  sentence  or  order  of  the  Court  to  answer 
upon  the  indictment  pending;"  and  he  was,  on  his  own 
recognizance  released  from  custody.  At  the  October  term, 
1902,  his  motion  for  a  new  trial  was  overruled  and  his 
motion  in  arrest  continued  until  November  5  thereafter. 
The  motion  in  arrest  was  finally  overruled  the  11th  of 
November  thereafter,  and  relator  sentenced  to  imprison- 
ment in  the  penitentiary.  He  at  once  applied  for  a  writ 
of  habeas  corpus  to  the  Circuit  Court  of  Cook  County, 
and  when  the  case  reached  the  Supreme  Court  of  that 
State,  after  a  thorough  and  exhaustive  review  of  all  the 
cases,  that  Court  held  that  there  was  no  power  in  the 
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Circuit  Judge  to  suspend  sentence  for  an  indefinite  length 
of  time  and  permit  the  defendant  to  go  on  his  own  bond. 
In  the  course  of  the  opinion,  which  was  rendered  by 
Mr.  Justice  Carter,  it  was  said:  ^'There  can  be  no  doubt 
that  a  Court  has  the  right  in  a  criminal  cause,  to  delay 
pronouncing  judgment  for  a  reasonable  time,  for  the  pur- 
pose of  hearing  and  determining  motions  for  a  new  trial 
or  in  arrest  of  judgment,  or  to  give  the  defendant  time  to 
perfect  an  appeal  or  writ  of  error,  or  for  other  proper 
causes;  but  to  suspend  indefinitely  the  pronouncing  of 
the  sentence  after  conviction,  or  to  suspend  indefinitely 
the  execution  of  the  judgment  after  sentence  pronounced, 
is  not  within  the  power  of  the  Court.  To  allow  such  a 
power  would  place  the  criminal  at  the  caprice  of  the  judge. 
If  the  judge  can  delay  a  sentence  one  year  he  could  delay 
it  for  fifteen  years,  or  any  length  of  time." 

Citing  from  iTfdted  States  v.  Wihm,  46  Fed.,  748, 
where  the  defendant  plead  guilty  to  adultery,  land  upon 
his  promise  to  obey  the  laws  on  that  subject  where  it  was 
ordered  that  the  sentence  be  suspended  until  further  orders 
of  this  Court,  and  that  said  defendant  be  released  and  his 
bail  exonerated,  that  Court  held  that  such  entry  was  error, 
and  that  it  was  beyond  the  power  of  the  Court  to  suspend 
sentence  for  an  indefinite  time,  and  that  it  could  not  cor- 
rect such  error  at  another  term. 

In  the  case  of  the  People  v.  Blackhum,  6  Utah,  647, 
one  Dodds  was  found  guilty  of  voluntary  manslaughter, 
and  on  his  motion,  by  an  order  entered  reciting  that  good 
and  sufficient  reasons  were  made  to  appear  therefor,  sen- 
tence was  suspended  during  good  behavior.  The  Supreme 
Court  of  Utah,  in  passing  upon  this  order,  said :  '^It  is  the 
duty  of  the  Court  to  keep  control  of  the  case  and  within 
a  reasonable  time  to  proceed  to  give  judgment  and  in  dbing 
so  to  exercise  such  discretion  as  the  statute  governing  the 
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particular  offense  commitd  to  the  Court.  The  authority  to 
hold  or  release  parties  fpom  a  conviction  for  crime  is  not 
given  to  the  Courts',  but  belongs  to  the  pardoning  power." 

The  question  was  before  the  Supreme  Court  of  Michigan 
in  Weaver  v.  People,  33  Mich.,  296,  and  that  Court  held 
adversely  to  the  power  claimed  by  the  County  Attorney  in 
this  case. 

In  the  case  of  Neal  v.  Staie,  104  Ga,,  609,  42  L.  R  A. 
(O.  S.),  190,  the  Supreme  Court  of  Georgia  says,  "The 
power  to  indefinitely  postpone  the  punishment  prescribed 
by  the  law,  whether  exercised  by  suspending  the  imposition 
or  by  suspending  the  execution  of  a  sentence,  is  the  power 
to  perpetually  prevent  punishment" — ,  a  power  which, 
under  such  provisions  as  are  found  in  the  constitution  of 
this  State  does  not  exist  in  the  Courts. 

The  Supreme  Court  of  Nbrth  Dakota,  in  5  K  D.,  180, 
held  that  the  Courts  at  common  law  had  no  power  to  stay 
sentence  after  conviction.  It  was  said  by  that  Court:  "An 
indefinite  suspension  of  the  sentence  prescribed  by  law  is 
a  qiuisi  pardon,  provided  the  prisoner  be  discharged  from 
imprisonment.  No  Court  in  the  State  has  any  pardoning 
power.    That  power  belongs  exclusively  to  the  governor." 

In  the  case  of  the  People  ex  rel  Smith  v.  Allen,  reported 
in  41  L.  R.  A.,  473,  where  the  relator  plead  guilty  to  the 
charge,  and  judgment  upon  his  plea  was  stayed  and  he 
allowed'  to  depart  on  his  own  bond,  it  was  held  that  it  was 
the  duty  of  the  Courts  in  criminal  cases,  upon  a  conviction 
or  plea  of  guilty,  to  pronounce  judgment  at  that  time  un- 
less upon  motion  for  a  new  trial,  in  arrest  of  judgment  or 
for  other  cause  the  case  is  continued  for  further  adjudica- 
tion and  the  defendant,  by  recognizance  or  being  held  in 
custody,  required  to  continue  to  answer  the  diarge,  and  if 
they  fail  to  perform  that  duty  by  discharging  the  prisoner 
or  permit  him  to  go  indefinitely,  their  power  and  jurisdic- 
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•  « 

tion  over  him  cease^  and  a  subsequent  sentence  is  without 
judicial  authority." 

This  power  is  denied  by  the  Supreme  Court  of  Iowa,  as 
is  shown  by  the  State  of  Iowa  v.  CIoais  Voss,  8  L.  E.  A. 
(O.  S.),  767. 

The  question  is  ably  discussed  by  the  Supreme  Court  of 
Michigan  in  the  case  of  People  v.  Cummings,  reported  in 
14  L.  R.  A.  (O.  S.),  485,  and  in  a  note  to  that  opinion 
the  author  says:  "The  weight  of  authority  is  now  against 
the  power  of  the  courts  to  suspend  sentence  for  good  be- 
havior except  for  short  periods  pending  the  determination 
of  motions  or  until  considerations  arising  in  the  cause  after 
verdict."  Citing  quite  a  number  of  cases  in  support  of 
that  statement  of  the  rule  so  announced  by  the  commen- 
tator. 

The  question  was  before  the  Supreme  Court  of  Idaho 
in  the  case  of  Re  Chris  Peterson,  reported  in  33  L.  R.  A. 
(N.  S.),  1076,  and  was  decided  by  that  Court  against  the 
power  of  indefinite  suspension. 

We  might  cite  additional  authorities  from  other  juris- 
dictions against  the  right  and  power  of  a  trial  judge  to 
ind»efinitely  suspend  a  sentence  of  a  person  convicted  by  a 
jury  of  a  crime,  but  think  it  unnecessary  to  do  so.  We 
have  stated  that  the  exact  question  was  never  passed  upon 
by  the  Supreme  Court  of  Tennessee,  and  that  is  true  so 
far  as  we  are  able  to  discover,  but  the  exact  question  was 
discussed  by  Mr.  Chief  Justice  Neil  in  Spencer  v.  State, 
125  Tenn.,  66,  and  in  the  opinion  delivered  by  him  it  was 
stated  that  no  such  power  existed  in  this  State.  He  states 
that  it  was  undoubtedly  the  practice  at  common  law  to 
suspend  the  entry  of  a  judgment  in  criminal  cases  after  a 
verdict  on  a  plea  of  guilty  during  the  pleasure  of  the  Court 
and  with  the  consent  of  the  defendant,  subject  to  the  power 
of  the  Court  to  cause  to  be  entered  a  judgment  on  the 
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verdict  or  plea  at  a  subsequent  term  whenever  tlie  judge 
deemed  the  interest  of  justice  required  it.  He  quoted  from 
Lord  Hale  that,  under  the  common  law  as  administered  in 
England,  sometimes  a  judge  i*eprieves  before  judgment 
whem  he  is  not  satisfied  with*  the  verdict,  or  the  evidence  is 
uncertain,  or  the  indictment  is  insufficient,  or  doubtful 
whether  within  clergy;  also  when  favorable  or  extenuat- 
ing circumstances  appear,  and  when  youths  are  convicted 
of  their  first  offense.  Mr.  Justice  Neil  says  this  rule  had 
its  origin  when  the  English  Courts  had  no  power  to  grant 
new  trials,  and  when  their  judgments  were  not  subject  to 
review  on  the  facts  by  any  higher  Court,  and  that  this  was 
the  reason  of  the  rule,  which  was  humane,  and,  as  he  says, 
in  a  sense  necessary.  But  the  learned  judge  says>  such  rule 
is  not  necessary  in  this  State  where  a  new  trial  may  be 
granted  or  the  judgment  arrested,  or  the  facts  of  the  case 
reviewed  on  appeal  by  a  higher  Court  While  admitting 
that  this  rule  is  adopted  and  enforced  in  many  of  the 
States  of  the  Union,  and  in  many  of  those  States  it  is  not 
adopted  and  enforced,  the  learned  justice  says:  "Every- 
where it  is  conceded  the  Court  has  power  to  suspend  judg- 
ment for  a  limited  time  so  as  to  enable  the  prisoner  to 
move  for  a  new  trial  or  in  arrest  of  judgment,  or  to  enable 
the  judge  to  better  satisfy  his  own  mind  as  to  what  the 
punishment  should  be,  and  on  other  similar  grounds  look- 
ing to  the  better  enforcement  or  to  the  safeguarding  of  the 
rights  involved  in  the  particular  controversy."  After  cit- 
ing and  commenting  on  the  several  cases  in  other  jurisdic- 
tions upholding  and  sustaining  the  rule,  and  jurisdictions 
where  the  power  is  dienied,  Mr.  Chief  Justice  Neil  says, 
finally,  as  to  the  rule  in  Tennessee:  "While  in  Tenxiessee 
we  have  held  that  when  by  oversight  judgment  has  not  been 
entered  in  a  criminal  case  upon  the  verdict  at  the  trial 
term,  it  may  be  and  should  be  at  a  subsequent  term,"  citing 
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the  case,  "we  have  never  recognized  the  common  law  prac- 
tice of  an  indefinite  suspension  of  judgment — and  rightly. 
The  reasons  assigned  for  the  practice  by  Lord  Hale  do  not 
exist  here.  Provisions  are  made  by  our  statutes  not  only 
for  the  granting  of  a  new  trial  by  the  trial  Court,  but  also 
for  a  full  review  of  the  facts  and'  the  law  on  appeal  to  this 
Court.  So  far  as  concerns  the  last  reason  assigned  for  the 
rule,  the  duty  of  leniency  to  youths  for  their  first  offense, 
this  is  fully  governed  by  our  statute  which  provides  as 
follows:"     Citing  Shannon's  Code,  Section  7236. 

The  question  involved-  in  Spencer  v.  'State  was  the  power 
of  the  Circuit  Judge  to  suspend  the  execution  of  a  sentence 
after  it  had  been  pronounced,  and  this  power  was  denied 
and  held  not  to  exist  in  that  case.  And  in  discussing  the 
existence  of  such  power  the  learned  justice  digressed  to  the 
extent  of  also  discussing  the  power  to  indiefinitely  suspend 
a  sentence  at  the  term  of  Court  when  the  jury  had  ren- 
dered a  verdict  of  guilty,  and  it  was  held  by  him,  speaking 
for  the  Court,  that  no  such  power  existed,  and  the  reasons 
given  why  it  did  not  exist  in  Tennessee  seem  to  us  Con- 
clusive against  such  po:wer.  If,  as  Lord  Hale  says,  the 
reason  for  the  exercise  of  the  power  was  in  some  cases 
where  the  judge  was  not  satisfied  with  the  evidence  or  the 
indictment  was  insufficient,  or  there  were  extenuating  cir- 
cumstances, or  where  a  youth  was  convicted  of  his  first 
offense,  none  of  these  reasons  for  the  rule  exist  in  Tennes- 
see now,  and  the  reason  of  the  rule  ceasing,  the  rule  itself 
was  abrogated  and  no  longer  exists. 

We  do  not  understand  from  this  record  that  any  of  the 
reasons  given  by  Lord  Hale  for  the  power  influenced  the 
trial  judge  in  suspending  sentence  in  this  case.  Although 
this  boy  was  a  youth,  and  it  may  have  been  his  first  offense, 
yet  manifestly  that  was  not  the  reason  why  he  suspended 
the  sentence.     As  stated,  sentence  was  suspended  simply 
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for  the  benefit  of  the  mother  of  the  boy,  and  to  allow  her 
son  to  be  with- her  and  take  care  of  her  during  the  abeenoe 
of  her  husband.  We  have  reached  the  conclusion  that  the 
trial  judge  had  no  power  to  indefinitely  suspend  the  sen- 
tence a9  was  done  in  this  case,  and  that  he  had  no  power  or 
jurisdiction  to  render  a  judgment  of  sentence  on-  the  verdict 
of  the  jury  thirteen  months  after  the  jury  had  found  him 
guilty,  and  that  such  judgment  of  sentence  was  a  nullity. 

There  is  another  and'  a  much  more  serious  question  urged 
against  the  trial,  conviction  and  sentence  of  this  negro  boy, 
and  whichf  goes  to  and  challenges  the  validity  of  the  entire 
prooeedings  in  this  case  from  the  time  he  was  arrested  in 
August,  1913,  until  he  was  brought  before  the  Circuit 
Judge  on  the  writ  of  habeas  corpus,  and  that  is  that  the 
Criminal  Court  of  Maury  County  was  .wholly  without 
jurisdiction  to  try  this  boy  upon  the  charge  of  ill^ally 
gelling  intoxicating  liquor,  or  upon  any  other  charge,  unless 
it  be  that  of  rape  or  a  charge  of  murder  in  the  first  and 
second  degree. 

The  Legislature  of  1911,  by  Chapter  58,  page  111,  of 
the  published'  general  laws  of  that  Legislature,  created  a 
Juvenile  Court  for  each  county  in  the  State  and  placed 
jurisdiction  of  what  the  Act  terms  delinquent  children 
under  the  age  of  sixteen  years  who  violate  any  of  the  laws 
of  the  State,  or  of  any  city  or  town  ordinance,  etc.,  under 
the  exclusive  jurisdiction  of  such  Court.  The  County 
Judge  of  each  county  in  the  State  is  made  the  judge  of 
sudh  Juvenile  Court,  and  what  children  come  under  its 
provisions  and  are  subject  to  the  jurisdiction  of  that  Court 
are  very  fully  and  clearly  set  out  and  defined  in  the  first 
section  of  that  Act  The  words,  delinquent  children,  as 
used  in  the  Act,  are  defined  in  that  section,  and  it  is  said 
these  words  "shall  include  any  child  under  the  age  of  six- 
teen years  who  violates  any  of  the  laws  of  the  State  or  any 
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city  or  town  ordinance,  or  who  is  incorrigible,  or  who  is  a 
per&istent  truant  from  school,  or  who  associates  with 
criminals  or  reputed  criminals,  or  vicious  or  immoral  per- 
sons, etc.  Section  2  provides  a  County  Judge  or  Chair- 
man of  the  County  Courts  of  the  several  counties  in  this 
State  shall  have  original,  exclusive  jurisdiction  of  all  cases 
coming  within  the  terms  of  this  Act  except  in  those  coun- 
ties embraced  in  Section  18  hereof,  such  cases  to  be  heard 
and  determined'  by  the  judge  or  chairman  of  said  Courts. 

This  boy  was  under  sixteen  years  old  when  he  was  ar- 
i«sted,  and  also  when  he  was  tried,  and,  under  the  pro- 
visions of  Section  2  of  the  Act,  the  County  Judge  holding 
the  Juvenile  Court  of  Maury  County  had  original  and 
exclusive  jurisdiction  of  him,  and  of  the  offense  with  which 
be  was  charged. 

The  Act  is  voluminous,  and  has  many  sections  and  many 
provisions  in  it.  It  provides  what  disposition  the  County 
Judge  shall  make  of  any  child  coming  under  the  jurisdic- 
tion of  the  Juvenile  Court  and  brought  before  him  as  a 
delinquent  child.  We  do  not  deem  it  necessary  to  quote  at 
length  from  this  Act,  except  Section  11,  which  provides 
that  no  Court  or  magistrate  shall  commit  a  child  coming 
under  the  provisions  of  this  Act  to  any  jail,  lockup  or  police 
station  for  punishment  for  any  offense  committed  under 
this  Act. 

The  Supreme  Court  placed  a  construction  of  the 
foregoing  provisions  of  the  Act  of  1911  in  connec- 
tion with  the  entire  Act  and  its  evident  policy  is 
that,  when  the  arrest  of  plaintiff  in  error  was  made,  though 
not  by  order  of  the  Juvenile  Court,  that  Court  acquired 
immediate  jurisdiction  over  his  person,"  and  then  this  part 
of  Section  1  of  the  Act  is  quoted :  ^^When  jurisdiction  has 
been  acquired  over  the  person  of  a  child,  such  jurisdiction 
shall  continue  for  the  purposes  of  this  Act  until  the  child 
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shall  have  attained  its  majority."  And  although  the  boy 
had  been  tried  and  convicted  "by  the  Criminal  Court  of 
Hamblen  County,  the  Supreme  Court  said  that  in  its  opin- 
ion the  Juvenile  Court  of  that  county  still  had  jurisdiction 
to  deal  with  the  boy  at  that  time,  though  he  was  then 
beyond  the  age  of  sixteen  years.  Further  in  the  opinion 
the  Court  said:  *'In  other  words,  in  contemplation  of  the 
Act  of  1911,  the  custody  which  the  Circuit  Court  and  its 
officers  have  had  of  the  person  of  plaintiff  in  error  has  been 
held  for  the  Juvenile  Court,  and  it  is  the  duty  of  that 
Court  now  to  deal  with  plaintiff  in  error  as  if  he  had  been 
heldf  in  custody  by  it  or  its  officers,  since  the  alleged  date 
of  the  conmiission  of  the  offense  against  the  State  law." 

We  fully  agree  with  this  interpretation  of  the  Act  of 
1911  as  placed*  upon  it  by  the  Supreme  Court  in  Sams  v. 
State.  It  then  follows  that,  although  the  age  of  the  boy 
was  not  known  when  he  was  arrested,  yet  as  he  was  in  fact 
under  sixteen  years  old,  and  a  delinquent  child  when  he 
was  arrested  on  the  magistrate's  warrant,  the  Juvenile 
Court  then  immediately  acquired  jurisdiction  over  his  per- 
son, and,  under  the  quoted  part  of  Section  1  in  the  opinion, 
the  jurisdiction  of  that  Court  continued  for  all  the  pur- 
poses of  the  Act  until  this  boy  attained  his  majority.  His 
custody  by  liie  officers  of  the  county  of  Maury,  and  while 
under  the  custody  of  the  Criminal  Court  of  that  county 
and  its  officers  was  held,  according  to  this  decision,  for  the 
Juvenile  Court,  and  he  is  still  held  for  that  Court,  as  much 
so  as  if  he  had  been  arrested  by  order  and  direction  of  the 
judge  of  that  Court.  It  makes  no  difference  that  his  age 
was  not  known  when  he  was  arrested.  The  fact  that  he 
was  a  delinquent  child  when  arrested,  or  when  he  com- 
mitted the  offense,  gave  the  judge  of  the  Juvenile  Court 
original  and  exclusive  jurisdiction  over  him,  and  this  juris- 
diction continued,  notwithstanding  he  arrives  at  and  passed 
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the  age  of  sixteen  years,  until  he  arrives  at  the  age  of 
twenty-one  years.  During  all  that  time  he  is  under  the 
jurisdiction  and  subject  to  the  orders  and  control  of  the 
Juvenile  Court  of  Maury  County. 

Now,  it  is  said  the  Criminal  Court  knew  nothing  about 
hid  age  when  it  had  him  in  custody,  and  when  he  was  tried 
by  it,  and  that  he  cannot  now  come  up  and  claim  the  bene- 
fit of  this  Act  of  the  Legislature.  Whether  lie  wants  to 
claim  the  benefit  of  the  provisions  of  that  Act  or  not,  the 
Juvenile  Court  has  exclusive  and  original  jurisdiction  over 
him  until  he  is  twenty-one  years  old,  and  is  entitled  under 
that  Act  to  the  custody  and  control  of  him.  He  cannot 
divest  that  Court  of  jurisdiction  of  his  person  until  he  is 
twenty-one  years  old  by  concealing,  or  even  imposing  upon 
the  Criminal  Court  of  Maury  County  and  permitting  him- 
self to  be  there  tried  as  a  common  criminal  and  violator  of 
the  laws  of  the  State.  He  cannot  give  his  consent  to  that 
Court's  jurisdiction  over  him,  because  the  law  makes  it  the 
imperative  duty  of  the  judge  or  chairman  of  the  County 
Court  to  take  original  and  exclusive  jurisdiction  over  him 
when  he  violates  the  laws  of  Tennessee,  and  gives  such 
judge  or  chairman  continuous  jurisdiction  of  him  until  he 
arrives  at  the  age  of  twenty-one  years.  By  no  kind  of  con- 
sent or  agreement  or  contract  can  he  or  his  attorneys  de- 
nude or  divest  the  Juvenile  Court  of  Maury  County  of 
original  and  exclusive  jurisdiction  over  him.  It  makes  no 
diflferenoe  that  he  is  now  past  sixteen  years  old,  and  it 
would  make  no  difference  if  he  had  been  past  sixteen 
years  old  when  he  was  tried  and  convicted  if  in  fact  he  was 
a  delinquent  child  under  sixteen  years  old  when  he  com- 
mitted the  crime.  The  commission  of  the  crime  while 
under  sixteen  years  old  gives  the  judge  or  chairman  origi- 
nal and  exclusive  jurisdiction  over  him  until  he  is  twenty- 
one  years  old,  under  the  Act  of  l&ll,  and  no  other  Court 
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can  take  away  from  the  Juvenile  Oonrt  the  jurisdiction 
the  law  vests  in  it.  Neither  can  the  judge  of  the  Criminal  ^ 
Court  by  any  kind  of  agreement  with  the  delinquent  child 
or  his  attorneys  or  his  friends  deprive  the  Juvenile  Court 
of  his  original,  exclusive  and  rightful  jurisdiction  of  this 
boy  from  the  time  he  committed  the  offense  until  he  is 
twenty-one  years  old. 

Theee  are  the  conclusions  we  have  reached',  and  it  results 
that  the  Court  was  in  error  in  dismissing  the  petition  for 
writs  of  habeas  corpus  and  remanding  this  boy  to  the 
custody  of  the  workhouse  commissioner  of  Maury  County. 
The  boy  will  be  remanded  to  the  judge  or  chairman  of  the 
County  Court  of  Maury  County  acting  as  judge  of  the  Ju- 
venile Court  of  that  county,  to  be  dealt  with  in  accordance 
with  the  Act  of  1911. 


F.  J.  Cahill  et  als.  v.  Edwaed  F.  Thorn  et  als. 
Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  Chanckbt  Pbaotice.     Jurisdiction  to  determine  existence  of 

a  toill, 

A  court  of  chancery  entertaining  a  bUl  to  recover  possesaion 
of  a  parcel  of  realty  has  Jurisdiction  to  determine  whether 
a  will  averred  to  be  the  source  of  title  was  executed  and 
probated. 

2.  Same.  Pendency  of  such  suit  does  not  deprive  party  of  riffhi  to 

contest. 

Neither  the  pendency  of  such  litigation  nor  the  raising  of 
the  issue  of  will  or  no  will  deprives  the  parties  urging  the 
invflilidlty  6f  the  instrumtot  of  the  Hght  to  go  iAio  the 
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county  court  and  institute  a  contest  But  until  set  aside, 
the  will  must  be  assumed  by  the  courts  of  equity  of  the 
state  to  be  valid  and  binding. 

3.  Homestead.    The  execution  of  toill  by  husband  doe$  not  ini- 

pair  homestead  right  of  widow  nor  put  her  to  election  or 
dissent  when. 

Where  the  husband  was  the  owner  of  one  small  piece  of  real 
estate  only  which  he  occupied  as  a  homestead  and  devised 
the  same  to  a  son  without  mentioning  his  wife  or  giving 
her  other  property  or  making  provisions  such  as  required 
her  to  elect,  the  widow  is  entitled  to  homesteaa  and  is  not 
required  to  enter  her  dissent  to  her  husband's  will  as  a 
condition  precedent  to  her  rights. 

4.  Taxes  on  Homestead.    Duty  of  vHdow  to  pay.    Right  of  re- 

mainderman to  reimbursement. 

It  is  the  duty  of  the  widow  to  pay  the  taxes  assessed  against 
the  homestead  and  if  a  remainderman  pay  the  same,  to  pro- 
tect the  entire  parcel  of  land,  he  is  entitled  to  reimbursement 
from  the  widow.  But  the  remainderman  cannot  by  pur- 
chasing the  land  at  a  tax  sale  assert  ownership  thereof  to 
the  exclusion  of  the  homestead  tenant. 


Feom  Shelby  County. 


Appealed  in  error  from  the  Chancery  Court  of  Shelby 
County,  Part  1.    F.  H.  Heiskell,  Chancellor. 

W.  H.  Grimes^  and  T.  £.  Bell  for  Complainants. 

A.  H.  KoRTKECHT,  Bell,  Terry  &  Bell  and  D.  B. 
INIewsom  for  Defendants. 

Mr.   JuisTicE   HiGoiNS   delivered'  the  opinion   of  the 
Court 

Mrs.  Cahill  was  formerly  the  wife  and  the  widow  of 
one  Edward  W.  Thorn,  who  died  in  Ifemphis  about  1895, 
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leaving  two  sons,  one  by  Mrs.  Cahill  and  the  other  by  a 
first  wife.  Thorn  was  the  owner  of  a  small  piece  of  real, 
estate  in  Shelby  County  worth  now  about  $2,000.00.  Mrs. 
Cahill  and  Thorn  (she  married  Oahill  years  after  the- 
death  of  Thorn)  continued  to  reside  upon  this  property  as 
a  homestead,  and  was  upon  it  when  the  original  bill  in  this 
case  was  filed  by  her  son  and  herself  in  April,  1915. 

^  her  bill  she  averred  that  her  husband,  Thorn,  had 
died  the  owner  of  the  real  estate  described,  leaving  the  two- 
sons  above  mentioned.  Complainant  and  her  own  son 
sought  a  sale  of  the  real  estate,  which  she  averred  descended 
to  Thorn's  two  sons  encumbered  with  her  homestead  and 
dower.  It  was  alleged  that  the  property  was  not  siusceptible 
of  partition  in  kind,  and  that  she  herself  desired  that  her 
homestead  and  dower  interests  be  valued  and  alloted  to  her- 
out  of  the  proceeds  of  sale. 

One  Critchell  was  also  made  defendant.  It  was  averred 
that  he  was  the  possessor  of  a  tax  title  to  the  property,  but 
that  it  was  void  for  certain  irregularities.  The  prayer  was 
that  the  deed'  be  decreed  to  be  void  and  removed  as  a  cloud. 

Edward  F.  Thorn  filed  an  answer  and  cross  bill.  In 
his  answer  he  virtually  admitted  all  the  facts,  but  denied 
the  conclusion  that  either  Mrs.  Cahill  or  her  son  had  any 
interest  in  the  property.  This  defendant  also  assailed'  the- 
tax  deed  of  Critchell.  As  cross  complainant  Edward  F. 
Thorn  averred  that  just  before  the  death  of  his  father  the 
latter  had  made  and  published  a  will  devising  to  him,. 
Edward,  his  entire  estate  excepting  one  dollar  to  his  half- 
brother,  the  complainant,  Frank  Solomon.  It  was  alleged' 
that  this  will  had  been  duly  admitted  to  probate  in  com- 
mon form,  and  was  on  record  in  the  Shelby  County  Pro- 
bate Court.  Cross  complainant  prayed  for  an  adjudica- 
tion that  he  was  entitled  to  the  property  and  its  possession 
as  devisee  of  his  father. 
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To  this  cross  bill  Mrs.  Oahill  and  son  responded-  denying 
the  existence  of  the  will  and  its  execution,  and  aleo  all  of 
its  provisions  that  were  mentioned  by  Edward  F.  We 
have  carefully  analyzed  this  answer  and  find  that  the  only 
issue  presented  by  it  was  as  to  whether  Edward  W.  Thorn 
had  in  fact  made  and  published  a  will.  It  is  observable 
that  neither  fraud,  forgery,  nor  incapacity  was  alleged. 

Before  the  final  termination  of  the  case  Edward  F. 
Thorn  and  Critchell  entered  into  an  agreement  whereby 
the  latter  wa«  to  release  and  quitclaim  to  the  former  all 
rights  by  him  under  the  taxtitle  before  mentioned. 

The  cause  went  to  proof,  and  much  evidence  was  taken. 
After  matters  had  been  at  issfue  for  several  months,  com- 
plainants moved  the  Court  for  a  continuance,  to  the  end 
that  they  might  institute  a  will  contest  in  the  Circuit 
Court  The  Chancellor  declined  to  grant  the  continuance, 
holding  that  he  had  jurisdiction  to  determine  the  issues 
raised.  Additional  evidence  was  taken.  Upon  final  hear- 
ing the  Chancellor  dismiased  the  bill  of  complainants  and 
sustained  the  cross  bill  of  Edward  F.  Thorn,  decreeing  to 
him  the  absolute  title  and  right  to  possession  of  the  prop- 
erty involved.  Complainants  have  appealed  and  assigned 
numerous  errors  which  may  be  condensed  into  about  three. 

We  shall  state  briefly  the  admitted  facts  before  taking 
up  the  issues  presented'.  It  is  undoubtedly  true  that  the 
elder  Thorn  was  the  owner  of  the  small  tract  involved  in 
litigation,  that  he  occupied  it  as  a  home^ead  and  partly 
as  place  of  business,  that  Mrs.  Cahill  was  his  wife,  and 
became  his  widow,  that  her  co-complainant  Frank  was 
the  son  of  her  husband,  that  the  defendant  was  the  other 
son ;  that  while  she  and  the  elder  Thorn  were  not  living 
together  at  the  time  of  his  death  because  of  disagreements, 
she  returned  to  the  home  about  the  time  of  or  immediately 
after  his  death  and  continued  to  occupy  the  place  for  the 

17 
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ensuing  twenty  years,  and  until  the  filing  of  this  bill.  It 
seems  to  be  equally  true  that  she  had  no  jknowledge  until 
about  two  years  before  the  banning  of  this  litigation  of 
the  existence  of  any  will,  nor  was  s<he  aware  of  its  probate 
until  this  litigation  was  b^gun. 

The  first  question  to  be  noted  is  as  to  whether  the  Chan- 
cellor was  in  error  in  not  granting  a  continuance  for  the 
purpose  of  allowing  the  institution  of  a  will  contest  and 
also  in  retaining  the  case,  and  himself  determining  whether 
a  will  existed.  Our  first  observation  is  that  complainants 
originally  submitted  to  the  jurisdiction  of  the  Court;  in 
the  next  place  they  could  have  instituted  the  contest  not- 
withstanding the  pendency  of  this  litigation.  And  thirdly 
the  Chancellor  undoubtedly  had  the  right  under  the  au- 
thorities obtaining  in  Tennessee  to  determine  the  factum 
of  the  execution  of  a  will  and  its  subsequent  probate.  We 
need  do  no  more  than  refer  to  the  authorities  to  this  effect. 
State  V.  Goodfnan,  133  Tenn.,  380;  State  v.  Jjmcader,  119 
Tenn.,  638 ;  Oreer  v.  Canada,  idem  17.  As  we  observed 
before  the  issue  was  as  to  whether  the  will  was  executed. 
After  the  ascertainment  of  this  fact  and  its  subsequent  pro- 
bate the  right  of  the  devisee  to  the  property  was  estab- 
lished against  all  the  world  until  that  probate  was  set  aside 
in  a  regular  way. 

The  proof  clearly  established  the  execution  of  the  will 
and  its  subsequent  probate  in  common  form.  While  there 
may  have  been  some  secrecy  about  it,  the  circumstances  are 
not  such  as  suggest  any  fraud,  either  in  the  execution  of 
the  instrument  or  in  its  probate  or  in  keeping  Mrs.  Thorn 
ignorant  of  it®  existence.  The  result  of  decreeing  that 
Edward  F.  Thorn  was  entitled-  to  the  whole  of  the  lot  in 
fee  to  the  exclusion  of  his  brother  necessarily  follows.  But 
notwithstanding  the  execution  and  probate  of  this  will,  the 
homestead  right  of  ^frs.  Thorn  was  not  affected. 
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We  shall  treat  one  of  the  assignments  of  error  as  suffi- 
cient to  raise  this  question. 

The  rule  is  now  well  settled  that  where  a  testator  has 
a  homestead  only  and  devises  it,  the  widow  is  not  re- 
quired to  elect  or  dissent  in  order  to  claim  her  rights,  espe- 
cially when  she  is  not  mentioned  in  the  instrument,  and 
when  there  is  no  suggestion  that  the  husband  put  to  her  any 
situation  that  required-  election.  Chanmess  v.  Parrish^  10 
Gates,  744.  This  is  in  accordance  with  the  constitutional 
provision  that  the  widow  cannot  be  deprived  of  her  home- 
stead by  any  instrument  executed  by  the  husband  alone. 
But  the  rule  as  to  dower  is  diflFerent.  Having  failed  to 
dissent,  she  loses  that  right.  Rowlett  v.  Rowlett,  8  Gates, 
466. 

Mrs.  Gahill  and  son  have  enjoyed  the  rents  and  profits 
of  this  property  since  the  death  of  her  husband;  and  both 
as  a  matter  of  law  and  of  right  they  should  be  required  to 
bear  the  tax  burden.  Edward  Thorn  cannot  assert  anv 
superior  right  against  his  stepmother  by  virtue  of  his  ac- 
quisition of  Gritchell's  taxtitle  other  than  that  of  reim- 
bursement. Tisdale  v.  Tisdale,  2  Sneed,  596.  This  act 
inured  to  all  parties  interested  in  the  land. 

It  results  from  the  forgoing  that  the  decree  of  the 
learned  Ghancellor  will  have  to  be  modified  to  the  extent 
of  adjudging  that  Mrs.  Gahill  is  entitled  to  the  homestead 
right,  burdened  of  course  with  all  taxes  that  have  hereto- 
fore accrued',  including  the  sum  legitimately  due  Edward 
Thorn  for  relieving  the  land  of  the  claims  of  Gritchell. 
The  cause  will  be  remanded  to  the  lower  Gourt  with  direc- 
tions to  decree  Mrs.  Gahill  her  homestead,  to  be  alloted  in 
kind  in  the  absence  of  an  agreement  between  Edward  F. 
Thorn  and  herself  as  to  the  purchase  or  the  selling  of  the 
land  and  ihe  computing  of  her  homestead  right  in  money. 
The  costs  of  this  Gourt  and  of  the  lower  Gourt  are  to  be 
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divided'  thus,  one-half  by  Edward  F.  Thorn  and  the  other 
half  by  oompainants.  It  is  of  course  understood  that  the 
tax  obligations  are  to  be  deducted  from  the  value  of  Mrs. 
Cahill's  homestead. 


ilARTiN  Oliver  and  Wife  v.  Will  Turner  and  Wife. 

Wills.     Lapsed  devise.    Death  of  devisee  before  testator. 

In  case  of  the  death  of  a  devisee  without  issue  and  before  the 
death  of  the  testator  a  devise  lapses  and  the  property,  in 
the  absence  of  a  residuary  clause  In  the  will,  passes  accord- 
ing to  the  laws  of  descent  and  distribution. 


From  Carroll  County. 


Appealed  from  the  Chancery  Court  of  Carroll  County. 
J.  W.  Ross^  Chancellor. 

J.  W.  M©ODY  and  J.  T.  Peeler  for  Complainants. 

P.  W.  Maddux  for  the  Defendants. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
Court. 

|The  bill  in  this  case  was  filed  on  the  17th  day  of 
December,  1912,  for  the  purpose  of  having  construed  the 
will  of  Robert  Green,  deceased,  and  having  adjudged  and 
settled  the  rights  and  interests  of  parties  in  respect  of  the 
property  left  by  the  testator.  The  principle  insistence  of 
the  bill  out  of  which  the  matter  immediately  in  hand  and 


STATE  OF  TENNESSEE.  261 

Oliyer  v.  Turner. 

the  questions  directly  to  be  determined  grow  and  arise  is 
a  certain  devise  of  real  estate  made  by  the  testator  to  his 
son. 

The  will  in  question  was  executed,  according  to  the  rec- 
ord, on  the  27th  day  of  September,  1881.  The  testator 
died  in  September,  1902.  It  appears  that  he  left  surviv- 
ing him  his  widow,  Caroline  Green,  who  afterwards  inter- 
married with  and  became  the  wife  of  the  defendant.  Will 
Turner.  Really,  the  settlement  of  the  questions  at  issue 
depends  to  a  degree,  if  not  altogether,  upon  the  construc- 
tion to  be  given  to  the  second,  third,  fourth  and  fifth  clauses 
of  the  will.     These  clauses  are  in  the  following  words : 

"2nd.  I  give  and  bequeath  unto  my  wife  Caroline  Green 
the  tract  of  land  upon  which  I  now  reside,  and  which  was 
conveyed  to  me  by  Aron  Lipe,  and  bounded  on  the  north 
by  the  tract  of  land  that  I  purchased  from  Sam  Allen, 
on  the  east  by  the  same,  and  a  tract  of  land  that  I  bought 
from  McMackins,  on  the  south  by  the  said  McMackins 
tract,  and  on  the  west  by  the  land  now  owned  by  Wilson 
Hodge,  containing  by  estimation  1381/^  acres  more  or  less. 

"And  also  that  portion  of  the  McMackins  tract  of  land 
that  immediatelv  south  of  the  above  described  tract,  and 
bounded  as  follows :  Beginning  on  the  South  east  comer 
of  said  tract,  thence  south  to  the  south  line  of  the  Mc- 
Mackins tract,  thence  west  with  the  line  of  the  same  to 
the  south  west  comer  of  said  tract,  thence  north  to  the 
south  west  comer  of  Aron  Lipe  or  home  tract,  thence  south 
with  the  said  line  of  the  same  to  the  beginning,  contain- 
ing about  five  or  6  acres  more  or  less,  to  have,  hold,  use 
and  occupy  said  tracts  of  land  as  homestead  with  all  the 
rents  and  profits  of  the  same  for  and  during  her  natural 
life  or  widowhood. 

"3rd.  I  give  unto  my  wife  the  following  property  abso- 
lutely to-wit ;  All  of  the  money  that  I  may  have  on  hand 
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at  the  time  of  my  death,  and  also  my  bay  mule  that  has 
a  lump  or  wart  on  her  side.  I  also  give  unto  her  the  fol- 
lowing property  for  and  during  her  natural  life  or  widow- 
hood to-wit :  all  of  my  farming  tools,  household  and  kitchen 
furniture,  two  other  good  mules  of  her  own  selection,  my 
two  horse  wagon  and  gear,  all  of  my  hogs  and  sheep,  two 
good  milk  cows  and  calves  of  her  own  selection. 

"4:th.  I  also  give  unto  my  wife  and  those  of  my  family 
who  may  reside  with  me  at  the  time  of  my  death  one  year's 
support  for  herself  and  family  to  be  taken  from  the  crop 
growing  or  on  hand  at  the  time  of  my  death,  said  year's 
support  shall  be  laid  ofiF  by  commissioners  appointed  by  the 
County  Court  at  the  time  of  the  probating  of  my  will. 

''5th.  I  further  direct  that  at  the  death  or  marriage  of 
my  wife  the  property  herein  bequeathed  to  her  by  the  2nd 
and  3rd  clause  of  this  my  will  shall  go  to  my  son  Robert 
E.  Green,  and  be  inherited  by  him." 

It  will  be  noted  by  the  fifth  clause  of  the  will  above 
quoted  that  the  testator's  directions  are  that  at  the  death 
or  marriage  of  his  surviving  wife  the  property  bequeathed 
to  her  under  it^ms  two  and  three  of  the  will  shall  be  given 
to  his  son,  Robert  E.  Green,  and  it  appears  from  the  rec- 
ord that  Robert  E.  Green  nominated  under  the  fifth  clause 
as  the  beneficiary  of  the  remainder  interest  in  this  real 
estate  subject  to  the  life  estate  of  the  wife  of  the  testator 
died  some  ten  years  approximately  prior  to  the  date  of 
the  death  of  the  testator  and  left  surviving  him  no  children 
or  heirs  at  law.  The  question  to  be  determined  in  the- 
case  is  who  takes  the  property  under  that  state  of  facts. 

There  was  a  demurrer  in  the  Court  below  to  the  bill  by 
which  the  position  was  assumed  that  under  the  facts  stated, 
that  is,  the  son  to  whom  was  debased  the  remainder  in- 
terest in  the  real  estate  subject  to  the  life  estate  of  the 
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wife  of  the  testator,  having  died,  that  the  wife  herself  took 
the  property,  while  the  contention  of  the  complainants 
and  other  heirs  at  law  of  the  testator  who  filed  the  bill  is 
that  the  devise  lapsed,  the  devisee  having  died  before  the 
testator  and  having  left  no  issue.  The  lower  Court  held 
that  the  donation  to  Robert  E.  Green  lapsed  by  reason  of 
his  death  prior  to  that  of  the  testator,  with  the  result  that 
the  property  covered  by  the  devise  subject  to  the  homestead 
and  exenipion  rights  of  the  widow  passed  under  the  statutes 
of  descent  and  distribution. 

The  Chancellor  held  second,  that  as  to  that  part  of  the 
bill  seeking  to  have  adjudged  the  loss  of  the  widow  of  her 
right  of  homestead  in  her  husband's  realty  by  reason  of 
her  second  marriage,  was  not  well  taken,  and  the  demurrer 
was  sustained  to  the  bill  in  that  regard,  but  as  to  that  part 
of  the  demurrer  raising  the  question  that  the  testator's 
wife  because  of  her  failure  to  dissent  from  the  will  elected 
to  take  thereimder  lost  her  right  of  dower  in  her  husband's 
estate,  the  demurrer  was  overruled. 

There  was  an  answer  filed  thereafter  by  the  parties  to 
the  bill  raising  the  issues  and  the  final  decree  was  passed 
by  the  Court  upon  oral  testimony  heard  in  open  Court. 
Whereby  the  Court  adjudged  that  the  defendant  Caroline 
Turner  imder  the  will  of  her  husband,  Robert  Green,  be- 
came the  owner  of  the  land  in  controversy  and  described 
in  the  bill  as  containing  1381/^  acres  and  five  or  six  acres 
as  a  homestead  simply,  being  less  in  value  than  $1,000.00 
at  the  time  of  the  death  of  the  testator  and  at  the  death 
of  the  defendant  Caroline  Turner  this  land  will  go  as  under 
the  statutes  of  descent  and  distribution. 

Exception  was  had  to  this  decree  and  from  it  this  ap- 
peal is  being  prosecuted  and  errors  have  been  assigned, 
three  in  number,  but  the  real  gist  of  the  first  and  second 
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errors  assigned  is  that  the  Chancellor  was  in  error  in  his 
holding  that  the  beneficiary,  Robert  Green,  having  died 
before  the  testator  without  issue,  the  devise  of  the  real 
estate  to  him  in  remainder  lapsed  and  the  land  went  under 
the  statutes  of  descent  and  distribution,  and  that  his  wife 
and  widow  only  took  the  same  as  homestead  and  not  in 
fee. 

As  stated,  the  beneficiary,  Robert  E.  Green,  the  son 
of  the  testator,  died  some  years  before  his  father,  and  he 
died  childless  and  without  issue.  Under  these  facts  and 
circumstances  the  law  seems  to  l)e  settled  in  Tennessee 
that  the  devise  lapsed. 

The  general  and  well  settled  rule  in  all  cases  not  com- 
ing within  the  scope  of  the  statutes  is  that  all  devises  and 
legacies  shall  be  deemed  lapsed  if- the  devisee  or  legatee 
dies  in  the  lifetime  of  the  testator,  without  children  or 
issue.     Dixon  v.  Cooper,  88  Tenn.,  182. 

And  this  holding  is  based  upon  the  authorities  cited  in 
support  thereof:  4th  Kent,  641;  1st  Jarman  on  Wills, 
617;  Morton  v.  Morton,  2d  Swan;  3rd  Meigs  Digest,  Sec- 
tion 2750;  2  Redfield  on  Wills,  Section  50,  484,  and  to 
that  we  might  add  Underbill  on  Wills,  Vol.  1,  Sections 
226,  439. 

This  really  covers  the  entire  scope  of  controversy  am- 
braced  within  the  assignments  of  error.  The  Court  is  of 
opinion  that  there  was  no  error  in  the  decree  of  the  Chan- 
cellor and  the  same  is  afiinned  and  the  cause  remanded  to 
the  lower  Court  for  further  and  appropriate  proceedings 
therein  in  accord  with  the  Chancellor's  decree. 
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Annie  Bowman  and  Husband  v.  Home  Medicine 

COMPAXV. 

Affirmed  by  the  Supreme  Court,  1917. 

1.  Feaud  and  Deceit  in  Sale  of  Shares  of  Stock.    Repudiation, 

Must  he  promptly  made. 

A  party  claiming  to  have  been  defrauded  in  the  sale  of  shares 
of  stock  in  a  corporation  must  repudiate  the  transaction 
with  promptness  after  the  discovery  of  the  fraud  in  case  a 
rescission  be  sought. 

2.  CoBPOBATioNs.    8ales  of  stock  by  agent.    Liability  of  directors 

for  fraud  committed. 

In  the  absence  of  evidence  showing  knowledge  of  or  specific 
employment  by  the  directors  of  an  agent  engaged  by  the 
corporation  to  sell  stock  for  it,  the  directors  are  not  liable 
to  a  purchaser  of  stock  for  fraud  committed  by  the  agent 
in  making  the  sale. 

3.  Same.    Principal  and  agent.    Party  agent  of  corporation, 

A  person  engaged  in  the  usual  way  by  a  corporation  to  transact 
business  for  it  is  the  agent  of  the  corporation  and  not  of 
the  directors  and  the  directors  in  the  absence  of  knowledge 
and  active  participation  cannot  be  held  personally  liable  for 
the  fraudulent  or  wrongful  acts  of  the  agent. 

4.  Insolvent  Cobpobationb.     Mortgage  by  insolvent  but  going 

concern  to  secure  advances  to  enable  the  corporation  to  pay 
its  debts. 

Although  a  corporation  be  insolvent  in  the  sense  that  its  lia- 
bilities exceed  its  assets,  the  directors  still  have  authority 
to  mortgage  the  assets  for  the  purpose  of  consolidating  the 
indebtedness  of  the  corporation  and  free  it  from  embarrass- 
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ment  when  done  in  good  faith  and  when  it  is  a  going  con- 
cern with  reasonable  prospects  of  emerging  from  difflcultiee 
and  reaching  a  sound  basis. 


From  Davidson  County. 


Appealed  from  the  Chancery  Court  of  Davidson  County, 
Part  I.     John  Allison,  Chancellor. 

Knight  &  Beasley  for  Complainants. 

H.  H.  Babr  and  Pendleton  &  DeWitt  for  Defendants. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
Court. 

Complainant  filed  this  bill  the  13th  of  February,  1913, 
against  the  medicine  company  and  the  members  of  the 
board  of  directors  of  said  company,  seeking  to  rescind  a 
contract  of  purchase  of  shares  of  stock  in  said  company 
and  to  recover  $500.00  paid  by  her  for  the  stock.  The 
Chancellor  granted  the  relief  sought  and  defendants  have 
appealed  and  assigned  errors. 

There  are  three  assignments,  the  first  one  going  to  the 
decree  of  the  Chancellor  in  favor  of  complainants  and 
against  the  company  and  the  members  of  the  board  of 
directors,  granting  her  a  decree  for  $595.50,  that  being 
the  amount  paid  by  her  for  stock  and  interest  thereon. 
The  company  does  not  appeal  from  said  decree  and,  con- 
sequently, the  decree  against  it  remains  in  full  force  and 
eifect.  This  decree  was  pronounced  against  not  only  all 
of  the  directors  before  the  Court,  but  also  against  three 
defendants  against  whom  the  bill  had  been  dismissed  by 
complainant,  and  it  is  conceded  that  the  decree  as  to  them 
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is  error.  The  principal  contention  in  this  Court  is  as  to 
the  liability  of  the  directors  to  the  complainant  for  the 
money  she  paid  for  stock  in  the  defendant  company. 
There  is  also  a  strong  controversy  between  complainant 
and  the  defendant  Ryan  as  to  which  of  them  has  the  prior 
or  better  right  to  have  the  property  of  the  company  applied 
in  payment  of  their  respective  debts.  The  deposition  of 
Mr.  Schropshire,  taken  by  the  defendant  Ryan,  was  ex- 
cluded bv  the  Chancellor  and  not  read  as  evidence  in  the 
case,  and  his  action  in  this  respect  is  likewise  assigned  as 
error. 

During  the  progress  of  the  case  and  before  it  was  ready 
for  trial  an  agreement  was  entered  into  between  the  attor- 
neys for  complainants  and  defendants,  which  is  styled, 
"The  Agreed  Order,"  which  the  Chancellor  imdertook  to 
construe  and  in  construing  it  held  that  the  defendant  Ryan 
had  agreed  that  complainants  had  a  superior  and  prior 
right  over  him  to  have  the  property  attached,  sold  and  the 
proceeds  applied  to  the  payment  of  complainant's  debt 
before  any  part  of  it  could  be  decreed  to  be  appropriated 
to  the  payment  of  Mr.  Ryan's  indebtedness  against  the 
company. 

We  do  not  think  it  important  to  take  up  these  assign- 
ments in  detail,  but  will  dispose  of  all  of  them  in  the 
course  of  the  opinion. 

A  brief  statement  of  the  facts  shown  in  this  record  is 
necessary  in  order  to  adjudicate  the  legal  questions  raised 
by  the  assignments.  Just  when  the  Home  Medicine  Com- 
pany was  organized  does  not  clearly  appear  from  the  rec- 
ord. It  is  a  Tennessee  corporation,  chartered  under  the 
laws  of  this  State  and  organized  probably  in  the  early  part 
of  the  year  1911,  the  object  and  purpose  of  its  incorpora- 
tion and  organization  being  the  manufacture  and  sale  of 
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certain  named  medicines,  commonly  called  patent  medi- 
cines, there  being  three,  four  or  five  different  medicines 
manufactured  by  it.  It  does  not  clearly  appear  whether 
there  was  any  actual  bona  fide  capital  stock  subscribed  and 
paid  by  the  shareholders  or  not,  but  it  does  appear  that 
the  company  issued  what  is  called  treasury  stock,  and  sold 
such  stock  to  the  amount  of  about  $21,000.00.  Some  of  it 
was  sold  above  par,  but  manifestly  the  principal  part  of 
it  was  sold  at  par,  and  probably  some  of  it  for  less  than 
par.  It  seems  that  the  principal  stockholders  of  the  com- 
pany were  some  of  the  best  business  men  of  Nashville, 
and  nearly  all  of  them  lived  in  that  city.  Some  of  them 
lived  in  other  counties  in  the  State,  while  the  defendant 
Rvan  lived  in  Murrav,  Kentuckv,  a  distance  of  over  125 
miles  from  Nashville.  He  did  an  extensive  mercantile 
business  in  that  town  and  came  to  Xashville  occasionallv 
to  attend  a  stockholders'  or  directors'  meeting  of  the  com- 
pany. This  company  began  business  some  time  in  the  early 
part  of  1911  and  continued  manufacturing  and  selling  its 
medicines  up  to  and  for  some  time  after  the  bill  in  this 
case  was  filed.  Like  all  new  corporations,  and  especially 
those  chartered  and  organized  for  the  purposes  for  which 
this  one  was  chartered,  its  progress  was  necessarily  slow 
and  the  profits  from  its  business  small,  if  they  amounted 
to  anything.  The  largest  part  of  the  proceeds  of  the  sale 
of  the  treasury  stock  was  used  in  advertising  the  products 
of  the  company,  in  paying  the  expenses  of  salesmen  to 
put  it  upon  the  market  and  to  get  it  before  the  public  and 
in  operating  expenses.  It  seems  that  these  expenditures 
consumed  the  principal  part,  if  not  all,  of  the  money  real- 
ized from  the  sale  of  stock.  The  extent  of  the  sales  of 
its  medicines  and  the  value  and  amoimt  thereof  during 
the  year  1911,  cannot  be  determined  from  the  proof  in 
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this  case,  and  whether  such  sales  were  large  or  small  we 
do  not  know.  The  medicines  made  by  the  company  being 
new  to  the  public,  such  sales  must  necessarily  have  been 
small.  The  business  was  operated  by  the  company  during 
the  year  1911  under  the  direction  and  control  of  a  board 
of  directors  which  was  composed  of  the  defendants  to  this 
bill.  The  defendant  Ryan  bought  ten  shares  of  stock  from 
one  of  the  salesmen  in  the  spring  of  1911,  paying  therefor 
par  value  less  a  small  commission  discount  he  received. 
He  again  bought  ninety  shares  of  stock  at  par  less  such 
commissions  in  the  fall  of  1911.  In  April,  1911,  he  was 
elected  a  member  of  the  board  of  directors  and  served  as 
such  imtil  April,  1912,  and  thereafter  was  not  connected 
with  such  board,  but  continued  to  remain  a  stockholder  in 
the  company,  still  retaining  his  100  shares  of  stock.  He 
appears  to  have  been  a  man  of  some  w^ealth,  and  probably 
of  large  business  experience. 

The  complainant,  Mrs.  Bowman,  and  her  husband  had 
lived  some  six  or  eight  miles  in  the  country  from  Waverly, 
in  Humphreys  County.  She  o>\Tied  a  tract  of  land  which 
she  sold  and  from  which  sale  she  realized  something  over 
$4,000.00,  and  after  paying  an  indebtedness  against  it 
she  had  remaining  of  the  proceeds  of  such  sale  between 
twelve  and  fifteen  hundred  dollars,  or  probably  more. 
After  the  sale  of  their  farm  she  and  her  husband  moved 
to  East  Nashville  and  took  up  their  residence  there.  Her 
husband  had  a  brother  who  was  the  chemist  of  the  defend- 
ant company,  and  worked  for  it  as  such  since  its  organiza- 
tion and  continued  in  its  employ  until  the  bill  in  this  case 
was  filed.  He  seems  to  have  been  a  man  of  some  intelli- 
gence and  understood  the  nature  of  the  business  the  com- 
pany was  doing.  Mrs.  Bowman  had  used  some  of  the 
medicines  made  by  the  company  in  her  family  and  was 
well  and  favorably  impressed  with  it.     Believing  it  to  be 
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a  good  remedy  for  certain  ailments,  she  evidently  conceived 
the  idea  in  her  own  mind  that  this  company  had  a  bright 
future  before  it  and  would  probably,  like  the  Paris  Medi- 
cine Company,  which  was  organized  in  Paris,  Tennessee, 
make  its  stockholders  millionaires.  She  does  not  claim  that 
anyone  had  talked  the  company's  stock  up  to  her,  or  put 
it  into  her  mind  to  buy  it  before  she  went  to  the  company's 
office  to  investigate  it  and  with  the  intention,  if  satisfied, 
of  investing  some  of  her  surplus  money  in  this  stock.  After 
she  moved  to  Nashville  and  about  the  16th  of  February, 
1912,  she  and  her  husband  went  to  the  office  of  the  com- 
pany where  his  brother  worked  and  inquired  of  him  about 
the  value  of  the  stock,  and  whether  it  would  prove  to  be  a 
good  investment.  Dr.  Bowman,  as  the  brother  of  com- 
plainant's husband  is  called  in  this  record,  claimed  he  was 
not  familiar  with  the  financial  condition  of  the  company, 
but  offered  to  introduce  complainant  to  one  Will  Harris, 
who  was  the  stock  salesman,  and  who  Dr.  Bowman  said 
was  reliable  and  trustworthy,  and  said  to  her  that  Harris 
could  tell  her  all  about  the  company  and  its  financial  con- 
dition. Harris  was  brought  into  the  office  by  Dr.  Bowman 
and  introduced  to  her,  when  she  told  him  that  she  had  a 
little  money  she  wanted  to  invest  where  she  would  not  lose 
it,  when  Harris  replied,  "The  Home  Medicine  Company 
was  as  safe  and  safer  than  the  bank,  that  he  would  rather 
have  his  money  in  there  than  any  bank  in  Nashville."  She 
told  him  she  wanted  to  know  about  the  business,  and  that 
her  husband's  brother  had  spoken  to  her  about  taking  stock. 
"I  wanted  to  know  exactlv  about  the  business,  and  he  said 
the  business  was  all  right,  it  was  going  fast.  I  said  I  had 
some  money  and  wanted  to  put  it  where  it  would  be  a  safe 
investment  and  make  me  some  interest,  and  he  said  that 
was  the  very  place  I  wanted,  and  he  went  on  to  say  the 
company  had  decided  not  to  sell  any  less  than  $500.00 
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worth  of  stock  any  more.  I  told  him  then  I  didn't  want 
any  stock.  I  didn't  want  to  invest  that  much  money  in 
that  kind  of  a  business.  He  said  it  was  as  safe  as  any 
bank  in  Nashville.  I  told  him  I  didn't  hardly  think  it 
was.  He  said,  'Well,  I  would  rather  have  what  money  I 
have  in  this  place  than  in  the  bank.'  He  said  the  capital 
was  good,  the  directors  were  all  good  standard  men."  With- 
out quoting  literally  her  evidence,  she  claims  that  Harris 
told  her  they  only  had  $1,000.00  worth  of  stock  to  sell, 
and  only  wanted  just  two  more  stockholders.  She  said 
that  was  too  much  in  that  kind  of  a  business,  when  he  com- 
menced talking  about  a  woman  up  in  Kentucky  drawing 
$1,500.00  a  year  on  an  investment  of  $500.00  in  a  fig 
medicine  company,  and  said  she  was  making  $12,000.00 
a  year  on  it.  She  says  she  studied  the  matter  over  and 
thought  that  it  was  a  pretty  good  investment.  Harris  told 
her  the  business  of  the  company  was  fine,  that  it  was  ex- 
tending and  the  books  would  show  up  that  it  was  growing 
every  day.  That  if  she  wanted  the  stock  she  had  better 
take  it  at  once,  as  they  were  going  to  close  out  and  only 
wanted  two  more  stockholders,  and  then  said,  "Mrs.  Bow- 
man, if  you  decide  to  take  this  stock,  any  day  you  want 
your  money  you  can  get  it  out  of  here."  After  she  de- 
clined to  buy  $500.00  of  stock,  Harris  proposed  to  let  her 
have  $200.00  of  it,  which  she  agreed  to  purchase.  A  cer- 
tificate of  stock  calling  for  $200.00  of  the  stock  in  the 
company  was  then  issued  to  her  and  signed  by  the  proper 
officers,  delivered  to  her  when  she  gave  her  check  for  that 
amount  of  money  and  went  away  apparently  satisfied  with 
her  trade.  On  the  2l8t  of  February,  five  days  after  the 
first  purchase,  Harris  and  Dr.  Bowman  went  out  to  her 
house  in  East  Nashville  and  sold  her  $300.00  more  of  the 
stock,  for  which  she  paid  $200.00  in  cash  and  sold  the 
company  a  horse,  the  value  of  which  was  estimated  at 
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$100.00,  when  that  much  stock  was  issued  to  her,  making 
her  purchase  altogether  amount  to  $500.00. 

We  have  given  in  substance  and  in  the  main  literally 
the  representations  and  statements  Mrs.  Bowman  says 
Harris  made  to  her  about  the  company  at  the  time  she  made 
this  purchase.  She  testified  that  in  May  following  the 
time  she  bought  the  stock  she  "began  to  feel  a  little  bit  of 
uneasiness  about  it."  Just  what  caused  this  little  bit  of 
uneasiness  in  her  mind  she  does  not  state.  We  infer  from 
what  she  says  that  her  husband  attended  meetings  of  the 
shareholders  between  the  date  of  her  purchase  and  the  time 
when  she  began  to  feel  this  little  bit  of  uneasiness,  and 
probably  was  present  at  some  meetings  of  the  board  of 
directors,  and  it  may  be  that  what  he  learned  there  created 
this  uneasiness  in  her  mind  about  her  trade.  However, 
she  did  attend  a  meeting  of  either  the  shareholders  or  the 
board  of  directors  in  August,  1912,  and  says  in  regard  to 
what  she  learned  at  such  meeting:  "I  found  it  wasn't 
no  good ;  all  busted.  I  went  to  Mr.  Harris  that  day  and 
told  him  what  he  said  to  me  about  any  time  I  wanted  my 
money  back  all  I  had  to  do  was  to  ask  for  it.  I  told  him 
the  company  wasn't  any  good,  that  it  wasn't  what  he 
recommended  it  to  be.  You  see,  that  day  that  the  meet- 
ing was,  they  all  come  to  the  conclusion  that  they  would 
put  it  up  for  sale,  they  would  give  thirty  days'  notice, 
you  know,  and  let  it  go  to  the  highest  bidder.  So  it  was 
sold  the  19th  day  of  September,  and  brought,  I  think  it 
was,  $1,950.00.  The  Nashville  people  and  the  Kentucky 
boys  had  a  man  there  bidding  on  it." 

It  appears  from  other  evidence  in  the  record  that  in  the 
spring  and  summer  of  1912  the  company  was  short  of 
funds  with  which  to  operate  its  business,  and  the  board  of 
directors  had  a  number  of  meetings  which  were  attended 
by  most  if  not  all  of  the  shareholders.     At  these  different 
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meetings  its  financial  condition  was  discussed  as  well  as 
its  prospects  of  future  success.  Some  of  the  shareholders 
were  not  only  hopeful  but  very  sanguine  of  ultimate  suc- 
cess. It  would  seem  that  Mrs.  Bowman  shared  this  feel- 
ing until  she  attended  the  August  meeting,  when  she 
"found  it  wasn't  no  good;  all  busted."  Being  satisfied 
it  was  no  good  and  all  busted  at  that  time,  she  went  to 
Harris  and  demanded  a  return  of  her  money  and  "told 
him  the  company  wasn't  any  good,  that  it  wasn't  what  he 
had  recommended  it  to  be."  She  does  not  claim  to  have 
made  this  statement  to  any  other  member  of  the  company 
or  to  any  of  its  oflScers,  nor  to  have  demanded  of  the  com- 
pany or  any  other  stockholder  or  oflBcer  therein  a  return 
of  her  $600.00.  It  does  appear  from  the  record  that  the 
majority  of  the  stockholders  thought  when  attending  thi? 
meeting  in  August  that  the  interest  of  the  company  would 
be  best  subserved  by  a  sale  of  the  property  and  by  the  use 
of  the  proceeds  of  such  sale  in  liquidating  its  indebtedness, 
and  the  majority  of  its  shareholders  decided  to  oflFer  its 
property  for  sale,  including  its  formulas,  franchise  and, 
in  fact,  all  of  its  assets.  There  was  a  strong  minority  who 
vigorously  opposed  this  sale,  and  who  had  confidence  in 
the  ultimate  success  of  the  company.  On  which  side  Mrs. 
Bowman  ranged  herself  in  this  controversy  she  does  not 
say,  nor  does  the  proof  indicate.  At  that  time  the  indebt- 
edness of  the  concern  did  not  amount  to  over  $1,000.00 
or  $1,100.00,  but  the  company  did  not  have  much  money 
with  which  to  pay  these  debts  and  they  were  pressing  for 
payment. 

In  accordance  with  the  decision  of  the  shareholders  at 
the  August  meeting,  the  company's  property  was  adver- 
tised and  sold  the  19th  of  September,  191-2,  to  the  highest 
bidder,  and  the  proof  shows  it  wasi  bid  off  at  $1,900.00. 
TJiie  sale  a  majority  of  the  board  of  directors  or  share- 
id 
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holders,  we  do  not  know  which,  refused  to  confirm,  but  re- 
jected the  sale  and  decided  to  continue  the  business.  It 
does  not  appear  whether  Mrs.  Bowman  favored  or  opposed 
this  sale,  but  she  evidently  knew  all  about  it,  and  evidently 
knew  at  the  time  the  financial  condition  of  the  company. 
Her  statement  to  Mr.  Harris,  as  she  gives  it,  clearly  indi- 
cates such  knowledge. 

After  the  company  decided  to  reject  the  sale  made  the 
19  th  of  September  and  to  continue  the  business,  the  board 
of  directors  then  began  to  cast  about  to  find  someone  who 
would  loan  the  company  money  enough  to  pay  off  the  debts 
it  owed.  Defendant  Ryan  had  the  money,  and  having  con- 
fidence in  the  company,  expressed  a  willingness  to  the 
board  of  directors  to  loan  it  $900.00  to  be  used  by  it  in 
paying  off  the  pi-essing  debts  against  it.  The  board  in  a 
meeting  agreed  to  borrow  from  him  that  amount  of  money, 
and  authorized  the  president  and  secretary  to  negotiate  and 
close  such  loan  with  Mr.  Ryan,  and  execute  to  him  a  mort- 
gage on  all  of  the  company's  assets  including  its  fonnulas, 
franchise  and  good  will  as  a  security  for  the  loan.  In  ac- 
cordance with  the  directions  of  the  board,  the  president 
and  secretary  borrowed  $900.00  from  defendant  Ryan  on 
the  19th  of  September,  1912,  and  executed  the  company's 
note  to  him  due  thirty  days  after  date,  and  on  the  date  of 
the  note,  to-wit,  19th  of  September,  1912,  the  president 
and  secretary  executed  to  Mr.  Ryan  a  mortgage  covering 
all  of  the  company's  property  to  secure  the  payment  of  the 
note  of  that  date  due  thirty  days  thereafter.  This  mort- 
gage was  registered  in  the  office  of  the  Register  of  David- 
son County,  Tennessee,  and,  together  with  the  note,  was 
sent  to  Mr.  Ryan  at  Murray,  Ky.,  and  received  by  him  on 
the  21st  of  September,  1912,  and  on  this  latter  date  he 
sent  his  certified  check  to  the  company  at  Nashville  for 
$900.00,  which  check  was  paid  to  the  company  and  the 
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proceeds  realized  therefrom  uaed  as  stated  by  the  secretary 
in  paying  the  pressing  indebtedness  then  existing  against 
the  oonipany.  The  secretary  produces  the  receipted  bills 
against  the  company  ^hich  were  paid  with  the  proceeds 
of  this  check,  and  also  files  as  exhibits  to  his  deposition  a 
statement  of  the  different  checks  that  he  as  secretary  drew 
against  lihe  proceeds  of  the  Kyan  cheek,  which  checks 
showed  they  were  issued  to  the  creditors  of  the  company. 
After  the  Ryan  money  was  thus  used,  according  to  the 
statement  of  the  secretary,  there  could  not  then  have  been 
many  debts  unpaid  and  outstanding  against  the  company, 
though  we  think  there  were  some  still  due  and  unpaid. 

When  Byan  loaned  this  money  to  the  company  he  had 
no  knowledge  whatever  of  the  purchase  by  complainant  of 
any  stock  in  the  company,  or  that  she  was  then  one  of  its 
shareholders,  or  that  she  was  dissatisfied  with  her  pur- 
chase or  thought  of  instituting  suit  to  recover  back  her 
money.  The  company  continued  to  do  business,  and  we 
hear  no  more  of  Mrs.  Bowman  until  this  bill  was  filed, 
the  13th  of  Feburary,  1913,  about  five  months  after  Evan 
had  loaned  the  company  his  money  and  had  tided  it  over 
its  worst  financial  stress  or  condition.  It  is  said  in  the  bill, 
and  Mrs.  Bowman  in  a  wav  so  testified,  that  demand  was 
made  of  the  company  for  a  return  to  her  of  the  $500.00 
she  paid  it  for  stock;  but  evidently  this  was  done  just 
before  she  filed  her  bill,  and  bv  the  advice  of  counsel  with 
the  view  of  bringing  this  suit.  So  far  as  the  company  is 
concerned,  and  so  far  as  all  of  the  defendants  to  this  bill 
are  concerned,  excepting  Harris,  it  nor  any  of  its  stock- 
holders or  officers  ever  heard  of  her  dissatisfaction  with 
her  purchase  until  about  the  time  she  filed  this  bill,  nearly 
a  year  after  the  transaction.  Manifestly  she  held  on  to  her 
stock,  hoping  with  the  assistance  Ryan  had  given  the  com- 
pany in  September  it  ^vould  be  able  to  tide  over  its  diffi- 
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cnlties  and  ultimately  be  snicoeeisful^  as  a  majority  of  the 
shaTeholdere  thought  when  they  borrowed  Ryan's  money. 
From  the  time  she  bought  the  stock  until  she  filed  her  bill 
the  company  was  a  going  concern  dbing  bu&iness  as  usual, 
manufacturing  its  medicines,  placing  them  on  the  market 
and  selling  them  when  it  could  do  so.  So  far  as  the  out- 
side world  could  know  during  this  period  from  February 
W,  1912,  to  February  13,  1913,  all  was  serene  on  the  in- 
side of  the  Home  Medicine  Company,  the  financial  rocks 
and  shoals  had  been  avoided,  and  its  business  outlook  was 
hopeful. 

When  compainant  filed  her  bill  she  charged  in  it  that  ihe 
mortgage  to  Ryan  was  fraudulent  and  void,  made  to  hin- 
der, delay  and  defeat  the  creditors  of  tiie  company  in  the 
collection  of  their  debts  against  it,  and  sought  to  have  it 
set  aside  and  declared  null  and  void  for  that  reason.  Com- 
plainant prayed  for  and  obtained  the  insurance  of  an  at- 
tachment against  the  assets  of  the  company,  which  was 
levied  upon  the  same.  An  injunction  was  prayed  for  and 
granted  enjoining  Ryan  from  attempting  to  enforce  bis 
mortgage  against  the  property  of  the  company,  which  the 
bill  said  he  wasi  then  threatening  to  do;  but  it  does  not 
appear  that  he  had  ever  taken  any  steps  to  enforce  it.  On 
the  25th  of  February,  1913,  twelve  days  after  the  bill  was 
filed',  a  consent  order  was  entered  in  the  cause  in  which  it 
was  agreed  that  the  injunction  and  attachment  issued  and 
levied  was  "recalled,  vacated  and  annulled  insofar  as  the 
spelling  of  any  stock,  goods  or  medicines  of  the  defendant 
company  now  on  hand  is  concerned.  And  said  injimction 
and  attachment  is  hereby  modified  and  changed  90  that  the 
said  Home  Medicine  Company  and  its  officers  may  con- 
tinue its  lawful  business  and  hold  the  funds  arising  from 
any  sales,  or  the  collection  of  any  notes  or  accounts  subject 
to  the  further  orders  of  this  Court."     This  agreed-  order 
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seems  to  have  left  the  business  of  the  company  in  the  hands 
of  ita  officers,  and  they  were  authorized  to  continue  it  just 
as  they  had  been  before  the  bill  was  filed*,  but  required  to 
hold  the  funds  arising  from  such  business  "subject  to  the 
further  orders  of  the  Court".  So  that  this  was  ncft  onlv 
a  going  concern  from  the  time  complainant  bought  her 
stock  until  she  filed'  her  bill,  but  by  agreement  of  her 
counsel  she  continued  it  a  going  concern  from  the  2^5th  of 
February,  1913,  until  the  14th  of  March,  1913,  when  an- 
other order  was  made  by  the  Court  referring  to  the  one 
just  cited,  which  order  is  as  follows : 

"It  is  therefore  ordered,  upon  motion  of  complainants 
made  in  open  Court,  that  said  Home  Medicine  Company 
make  its  report  to  the  Clerk  and  Master  within  ten  days 
showing  what  stock  in  the  way  of  production  of  the  com- 
pany it  has  sold,  the  proceeds  realized  and  the  expense 
incident  thereto,  and  that  it  w^ill  pay  into  Court  in  the 
hands  of  the  Clerk  and  Master  the  proceeds  of  such  sales 
less  the  expense  incident  thereto,  and  that  said  company 
make  and  file  such  report  and  pay  in  such  money  to  the 
Clerk  and  Master  of  this  Court." 

Complainant  through  her  attorney  again  recognized  this 
company,  on  the  14th  of  March,  1913,  as  a  going  concern, 
and  the  only  restrictions  upon  it  is  to  pay  the  net  profits 
of  the  business  into  the  hands  of  the  Clerk  and  Master  of 
the  Court  to  be  held  by  him  subject  to  the  further  orders  of 
the  Court.  Matters  thus  stood  with  reference  to  the  busi- 
ness of  this  company  until  the  17th  of  June,  1913,  when 
on  motion  of  oompainant's  solicitor  the  Court  appointed 
Kobert  Vaughn,  the  Clerk  and  Master,  receiver  to  take 
charge  of  all  of  the  property  attached  in  this  case,  and  to 
remove  it  to  less  expensive  quarters,  and  unless  a  replevy 
conditioned  in  amount  as  required  by  law  is  given  for  said 
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property  in  ten  days  from  the  date  of  the  ord'er,  the  re- 
ceiver was  ordered  to  advertise  and  sell  the  property  for 
cash  to  the  highest  and  best  bidd^  and  report  his  action 
to  the  Court.  In  accordance  with  this  order  the  Master 
sold  the  property  some  time  in  July  following,  just  when 
or  at  what  price  it  was  sold  for  is  uncertain. 

On  the  18th  of  June,  1913,  and  before  the  Master,  as 
receiver,  sold  the  property  as  directed  in  the  order  just 
referred  to,  counsel  for  compainant  and  defendant,  feeling 
uncertain  and  doubtful  about  what  property  of  the  com- 
pany wasi  attached  and  included  in  the  order  of  sale,  made 
as  stated  supra,  and  thinking  it  doubtful  whether  the 
formulas  for  making  medicines,  books  and  accounts,  fran- 
chise and  good'  will  of  the  company  were  attached  and  held 
under  such  attachment  and  included  in  the  order  of  sale 
made,  entered  into  a  written  agreement;  and  as  there  is 
much  controversy  as  to  the  proper  construction  and  mean- 
ing  and  intention  of  the  parties  to  such  agreement  we  think 
it  better  to  copy  it  in  full  in  this  opinion,  and  will  later 
deal  with  the  questions  raised  in  regard  to  its  construction 
when  we  come  to  consider  the  assignment  that  challenges 
the- correctness  of  the  Chancellor's  interpretation  of  this- 
instrument.    The  following  is  the  agreement  in  full : 

"In  this  cause,  it  appearing  that  by  interlocutory  order 
heretofore  made  and  entered,  the  Clerk  and  Master  was- 
autliorized  to  advertise  and  sell  the  property  attached,  and 
that  the  same  has  been  accordingly  advertised,  and  the 
attorneys  representing  the  parties,  compainants  and  de- 
fendants, agree  that  it  is  not  clear  that  the  formulas,  rights,, 
franchises  and  good  will  of  the  defendant  Home  Medicine 
Company  is  attached  and  embraced  in  said  order  of  sale. 

"The  parties  and  their  attorneys,  including  the  defend- 
ant Nat  Ryan,  mortgagee,  under  the  mortgage  referred  to» 
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in  the  bill,  hereby  agree  that  said  formulas  for  making  the 
medicines,  books  and  accounts,  the  property  of  the  Home 
Medicine  Company,  and  all  of  its  fonnuks,  rights,  fran- 
chises and  goodwill  are  attached,  and  are  included  in  said 
order  of  sale,  and  if  not,  they  further  agree  that  all  these 
may  be  sold,  together  with  the  property  attached,  at  the 
same  time  and  place  and  under  the  same  advertisement, 
and  that  all  the  proceeds  resulting  from  said  sale  be  col- 
lected and  held  in  the  same  manner  as  provided  for  what- 
ever may  have  been  attached. 

*^It  is  further  agreed  by  the  parties  and  their  attorneys, 
and  especially  by  tlie  complainants,  insofar  as  they  can 
agree,  that  the  proceeds  of  such  sale,  after  deducting  the 
full  amoimt  of  the  claim  of  the  complainant  Anna  Bow- 
man, still  in  litigation,  with  interest  and  the  cost  of  suit, 
may  be  applied  to  the  debt  of  defendant  Kyan  secured  by 
mortgage ;  and  it  is  also  agreed  that  the  purchaser  at  such 
sale  may  have  immediate  right  to  possession  of  all  the 
property  sold  under  the  law  by  virtue  of  said  former  order 
and  this  order  and  agreement  in  the  cause. 

"The  parties  agree  that  this  agreement  may  and  shall  be 
made  the  order  of  the  Court." 

It  clearly  appears  from  this  record  that  none  of  the 
shareholders  or  members  of  the  board  of  directors  and  none 
of  the  officers  of  the  company  had  any  knowledge  whatever 
of  the  statements  made  by  Harris  to  complainant,  Mrs. 
Bowman,  at  the  time  she  bought  stock  in  the  company. 
What  representations,  whether  true  or  untrue,  he  made  to 
her  as  an  inducement  to  her  to  buy  the  stock  none  of  the  de- 
fendants excepting  Harris  had  any  knowledge  until  they 
learned  of  these  statements  from  the  charges  in  complain- 
ant's bill.  They  not  only  did  not  know  of  such  statements, 
but  they  had  no  reason  to  believe  he  had  made  them.    The 
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officers  who  signed  the  stock  sold  to  her  knew  she  had 
bought  it,  and  that  is  about  all  they  did  {know  of  her  pur- 
diase.  The  other  defendants  are  not  shown  tx)  have  even 
bad  that  knowledge,  though  it  is  probable  some  of  them 
learned  of  the  purchase  by  her  about  the  time  or  not  a 
great  while  after  it  was  made.  We  think  the  foregoing 
recital  of  facts,  as  we  gather  them  from  the  record,  is  suffi- 
cient for  a  determination  of  the  legal  questions  raised  by 
the  different  assignments  appellants  have  filed'  in  this 
Court 

It  is  first  insisted  that  complainant  slept  on  her  rights. 
Conceding  that  fraudulent  representations  were  made  by 
Harris  to  her,  on  which  she  relied  and  believed  to  be  true 
at  the  time  she  bought  the  stock,  and  that  had  she  acted 
promptly  and  disaffirmed  the  purchase  she  would  be  en- 
titled on  the  bill  filed  for  that  purpose  to  a  rescission,  yet 
learned  counsel  insists  that  she  slept  on  her  rights  and 
waited  too  great  a  length  of  time  before  invoking  the  aid 
of  a  Court  of  equity  to  annul  and  rescind  her  contract  of 
purchase  of  this  stock.  It  is  a  well  recognized  rule  of 
equity  procedure  Avhich  ordinarily  would  repel  complain- 
ant in  her  effort  to  rescind,  that  nothing  can  induce  a 
Court  of  equity  to  exercise  its  extraordinary  jurisdiction 
to  decree  rescission  of  contracts  except  conscience,  good 
faith  and  reasonable  diligence.  This  rule  is  announced 
substantially  in  the  above  language  in  the  case  of  Talbot 
V.  Maynard,  106  Tenn.,  71 ;  Anuclcles  v.  Lee,  10  Humph., 
576,  94  Tenn.,  57,  98  Tenn.,  44.  When  one  with  full 
knowledge  of  the  fraud  of  which  he  complains  sleeps  on 
his  rights,  he  will  be  repelled  by  a  Court  of  equity  and 
rescission  denied:  Railroad  Co,  v.  Gard'mo,  116  Tenn., 
368.  Where  a  party  seeks  to  rescind  a  contract  he  must 
do  so  at  once  upon  learning  the  groimd  upon  which  the 
rescission  is  asked.    The  right  to  rescind  must  be  exercised 
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immediately  upon  discovery  of  the  fraud,  and  any  delay 
in  doing  so  and  the  continued  employment,  use  and  occu- 
pation of  the  property  received  under  the  contract  after 
discovery  of  the  fraud  practiced  upon  such  person  will  be 
deemed  an  election  to  confirm  the  fraudulent  contract; 
Schiffer  v.  Dietz,  83  X.  Y.,  300 ;  Railroad  Co.  v.  Oiardino, 
supra.  It  is  hardly  necessary  that  we  decide  this  question 
and  determine  whether  Mrs.  Bowman  has  elected  to  con- 
firm the  fraudulent  contract  by  her  delay  in  bringing  her 
suit  to  rescind  it,  but  it  looks  very  much  like  this  insist- 
ence of  learned  counsel  should  be  sustained.  She  bought 
this  stock  on  February  16th  and  21st.  She  began  to  feel 
a  little  bit  of  uneasiness  about  the  financial  condition  of 
the  company  in  May  following,  but  notwithstanding  such 
feeling  she  clung  to  it  and  made  no  objection  to  her  pur- 
chase until  in  August  thereafter,  when  at  a  meeting  of 
the  stockholders  or  board  of  directors  she  became  convinced 
and  fully  advised,  according  to  her  own  testimony,  that  the 
company  was  busted  and  no  good.  She  did  not  then  go 
to  the  company  with  her  complaint,  but  stopped  in  demand- 
ing of  Mr.  Harris  a  return  of  her  money.  He  did  not 
have  it.  It  had  been  paid  over  to  the  company  and  it  was 
a  proper  person  to  which  to  make  complaint.  At  this 
meeting  it  was  decided  to  sell  the  property  of  the  com- 
pany. It  does  not  appear  she  objected  to  such  sale  or 
what  was  her  attitude  in  regard  to  it.  The  property  was 
sold  but  a  majority  of  those  interested  refused  to  confirm 
the  sale.  How  she  stood  in  regard  to  confirmation  or  re- 
jection does  not  appear.  After  the  sale  was  rejected  the 
board  of  directors  decided  to  borrow  from  Rvan  monev 
to  be  used  in  paying  the  pressing  debts  of  the  company. 
What  her  attitude  in  regard  to  this  loan  was  she  fails  to 
disclose  in  her  testimony.    Whether  she  favored  or  objected 
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to  borrowing  the  money  does  not  appear,  and  inasmuch  as  it 
does  not  appear  that  she  objected,  we  think  it  fairly  in- 
ferable that  she  thought  that  was  the  thing  to  do  and  was 
agreeable  to  this  procedure.  She  does  not  testify  that  she 
did  not  know  the  money  was  borrowed  from  Ryan,  and 
the  strong  probabilities  are  that  she  knew  all  about  it,  and 
knowing  all  about  it  made  no  objection  to  it. 

Now,  it  would  be  wholly  inequitable  to  permit  her  to 
come  into  Court  after  she  stood  by  and  knew  that  Ryan 
was  loaning  the  company  his  money  and  taking  the  mortr 
gage  on  its  property  as  security  for  its  payment,  and  re- 
pudiate her  purchase  of  this  stock  and  have  the  company's 
property  that  was  pledged  as  security  for  this  loan  to  Ryan 
with  knowledge  on  her  part  of  that  fact,  taken  from  him 
and  applied  to  pay  and  discharge  her  debt  against  the  com- 
pany. We  think  it  unnecessary  to  decide  this  question, 
but  if  required  to  do  so  we  would  hold  that  she  slept  on 
her  rights  and  elected  to  confirm  the  fraudulent  contract 
she  entered  into  and  was  too  late  in  seeking  its  rescission 
when  she  filed  her  bill  the  13th  of  February,  1913. 

One  of  the  main  and  principal  grounds  contested  in  this 
lawsuit  is  the  right  of  complainant  to  a  decree  against  these 
officers,  shareholders  and  directors  of  the  company.  Th^ 
company  not  having  appealed  from  the  decree  against  it, 
the  correctness  of  such  decree  is  not  now  before  us.  But 
the  individual  directors  and  officers  against  whom  such 
decree  was  pronounced  did  appeal  and  by  their  assign- 
ments challenge  the  correctness  of  the  decree  the  Chan- 
cellor rendered  against  them,  and  this  question  will  now 
be  disposed  of. 

There  is  no  statutory  law  in  force  in  this  State,  so  far 
as  we  are  advised  or  our  search  has  enabled  us  to  discover, 
that  holds  and  makes  these  officers  and  shareholders  liable 
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to  a  decree  in  oomplainant's  favor  on  the  facts  of  this  case, 
and  Mrs.  Bowman's  learned  counsel  has  not  cited  any  stat- 
ute that  gives  her  the  right  to  such  a  decree  on  the  facts 
he  presents  in  this  record.  Complainant  comes  into  Court 
seeking  a  rescission  and  a  decree  against  these  defendants 
for  money  had  and  received  by  them  to  her  use,  and  in 
such  attitude  she  appears  in  this  case  as  a  creditor  of  the 
medicine  company  and  seeks  to  make  the  other  defend- 
ants liable  to  her  as  such  creditor  for  the  amount  of  the 
recovery  sought  upon  the  ground  that  Harris  when  he 
sold  her  the  stock  and  made  these  fraudulent  representa- 
tions by  which  she  was  induced  to  buy  it,  was  the  agent 
and  representative  of  these  defendants,  and  whether  they 
knew  of  his  fraudulent  statements  or  not  it  is  insisted 
they  are  liable  for  the  false  statements  made  by  their 
agent.  The  weakness  of  this  insistence  lies  in  the  fact  that 
Harris  was  in  no  sense,  legal  or  otherwise,  the  agent  of 
these  appellants.  He  was  the  agent  and  employee  of  the 
Home  Medicine  Company,  working  for  it  and  paid  by  it. 
The  other  defendants,  these  appellants,  never  employed 
him  in  their  individual  capacity  to  represent  or  to  act 
for  them.  They  did  not  pay  him  nor  did  he  perform  any 
services  for  them.  In  selling  the  stock  to  Mrs.  Bowman, 
Harris  acted  as  the  agent  and  representative  of  the  com- 
pany and  not  as  the  agent  and  representative  of  these  other 
defendants,  the  appellants. 

We  think  the  Tennessee  decisions,  as  well  as  the  deci- 
sions in  other  jurisdictions,  will  sustain  this  statement 
of  Harris'  relationship  to  the  company  and  these  appel- 
lants. The  corporation,  the  Home  Medicine  Company, 
was  a  distinct  legal  entity  and  had  various  persons  in  its 
employ  and  working  for  it,  including  Mr.  Harris.  These 
directors  and  officers  of  the  company  were  in  the  employ 
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of  this  entity,  the  Home  Medicine  Company,  and  were 
working  for  it,  and  if  paid  for  such  services  were  paid  by 
it.  They  were  agents  and  representatives  of  the  cor- 
poration, just  the  same  as  Mr.  Harris  was  its  agent  and 
representative:  Hume  v.  Bank,  9  Pick.,  744,  and  cases 
there  cited.  As  agents  of  the  corporation,  the  Home  Medi- 
cine Company,  the  officers  and  directors  are  liable  to  it 
both  for  nonfeasance  and  misfeasance,  and  may  in  a  Court 
of  equity  be  proceeded  against  by  the  shareholders  and 
creditors  in  proper  cases,  who  would  be  subrogated  to  the 
rights  of  the  corporation  against  the  members  of  the  board 
of  directors:  6  Baxter,  263-277;  1  Lea,  398;  9  Lea,  744. 
In  such  case,  however,  where  a  shareholder  or  creditor 
seeks  to  reach  and  recover  a  decree  against  members  of 
the  board  of  directors,  they  must  first  apply  to  the  cor- 
poration to  have  it  bring  the  suit,  and  if  it  fails  or  refuses 
to  do  so,  then  the  shareholders  can  maintain  in  equity 

such  suit.     To  enable  creditors  to  sue  directlv  the  officers 

t,' 

of  the  corporation,  they  must  have  some  independent  right 
of  action,  legal  or  equitable,  such  as  a  case  where  the  direc- 
tors have  been  guilty  of  intentional  fraud  or  wilful  mis- 
management :  9  Lea,  745.  But  there  is  no  such  case  made 
by  this  bill.  It  is  not  pretended  that  these  officers  were 
guilty  of  any  intentional  fraud  on  complainant  or  any 
wilful  mismanagement  of  the  affairs  of  the  company.  So 
far  as  thev  are  concerned  thev  could  not  have  been  ffuiltv 
of  intentionally  defrauding  Mrs.  Bowman,  for  the  reason 
that  they  knew  nothing  of  her  purchase  of  the  stock  at  the 
time  she  made  it,  and  certainly  knew  nothing  of  the  rep- 
resentations made  to  her  by  Harris.  Consequently,  there 
is  nothing  on  which  to  base  a  charge  of  intentional  fraud 
on  their  part. 

Where  the  charter  of  a  corporation,  as  is  the  case  in 
all  charters  issued  to  monied  corporations,  makes  the  direc- 
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tors  liable  individually  for  debts  created  in  excess  of  the 
capital  stock,  snch  directors  are  liable  only  for  such  debts 
as  they  agreed  to  create,  and  no  further:  87  Tenn.,  62-4; 
93  IT.  S.  R,  231.  Where  liability  is  sought  in  that  kind 
of  a  case,  the  creditors  must  first  request  the  corporation 
to  sue,  and  if  it  refuses,  then  they  may  sue  themselves  and 
on  behalf  of  all  other  creditors  of  the  corporation,  or,  if 
the  corporation  has  made  an  assignment,  in  such  case  they 
must  request  the  assignee  to  bring  the  suit  before  creditors 
can  do  so,  and  if  he  refuses^  then  they  can  maintain  the 
action  in  a  Court  of  equity.  But  even  then  they  must 
show  by  proof  that  the  directors  sued  agreed  to  create  the 
debts  and  that  their  debts  were  in  excess  of  the  capital 
stock  of  the  company.  In  such  case,  if  the  proof  sustains 
such  charges,  creditors  would  be  entitled  to  a  decree  against 
the  members  of  the  board  of  directors  who  agreed  to  the 
creation  of  the  debt  in  question.  A  bank  is  not  liable  to 
depositors  for  their  deposits  unless  the  loss  results  from 
the  intentional  fraud  or  wilful  mismanagement  of  the 
affairs  of  the  bank  by  the  members  of  the  board  of  dircc- 
tors :    96  Tenn.,  98  ;  95  Baxter,  634. 

There  is  no  privity  of  contract  between  this  complain- 
ant and  any  of  the  members  of  the  board  of  directors  or 
any  officer  of  the  company.  She  had  no  contract  with 
them.  Her  contract  was  w^ith  the  company  and  not  them, 
and  for  that  reason  she  cannot  sue  them  and  recover  a 
judgment  for  her  money  unless  she  charges  and  proves 
that  such  directors  were  guilty  of  intentional  fraud  which 
induced  her  to  enter  into  a  contract  with  the  company,  and 
no  such  case  as  that  has  been  made  in  this  record.  As 
stated,  there  is  no  statute  that  fixes  a  liability  upon  these 
directors  on  the  facts  we  find  in  this  record,  and  in  all 
cases  where  there  is  a  statutory  liability  placed  against  the 
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officers  of  a  corporation  for  their  intentional  and  wilful 
fraudulent  conduct  or  mismanagement  of  its  affairs,  such 
statute  being  in  derrogation  of  the  common  law  must  be 
strictly  construed:  95  Tenn.,  636;  87  Tenn.,  62;  88  Tenn., 
402. 

In  Deaderick  v.  Bank,  100  Tenn.,  457,  the  Supreme 
Court  held  that  directors  of  a  bank  are  not  individually 
liable  to  creditors  unless  made  so  by  statute,  by  reason  of 
mere  negligence  when  there  is  no  wilful  or  fraudulent  mis- 
conduct in  the  management  of  the  bank's  affairs  while  it 
is  a  going  concern  and  apparently  solvent.  In  that  case, 
Mr.  Justice  Beard,  who  usually  stated  legal  propositions 
with  great  distinctness  and  clarity,  said:  "A  corporation 
is  a  distinct  entity.  Its  affairs  are  necessarily  managed 
by  officers  and  agents  it  is  true,  but  in  law  it  is  as  distinct 
a  being  as  an  individual  is  and  is  entitled  to  hold  property 
as  absolutely  as  an  individual  is,"  citing  cases.  The 
learned  Justice  quoted  from  3  Thompson  on  Corporations, 
section  490,  as  follows:  "And  its  directors  are  agents  in 
the  eye  of  the  law,  not  of  the  stockholders  but  of  this  legal 
entity,  the  corporation." 

In  Wallace  v.  Lincoln  Bank,  5  Pick.,  641,  the  Supreme 
Court  of  Tennessee  announced  as  follows:  "Directors  are 
not  express  trustees,  they  are  mandatories ;  they  are  agents; 
they  are  trustees  in  the  sense  that  every  agent  is  a  trustee 
for  his  principal  and  bound  to  exercise  diligence  and  good 
faith.  They  do  not  hold  the  legal  title  and  more  often 
than  otherwise  are  not  the  officers  of  the  corporation  having 
possession  of  the  property."  In  speaking  in  regard  to  the 
creditors  of  corporation  and  their  relationship  to  the  direc- 
tors thereof,  Mr.  Justice  Beard  said:  "The  directors  of 
a  corporation,  whether  able  to  pay  its  debts  or  not,  owe 
no  allegience  to  them,  that  is,  to  the  creditors.     It  is  true 
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that  the  creditors  may  extend  credit  on  the  faith  that  the 
company  has  assets  to  pay  its  debts  and  that  these  assets 
are  prudently  managed,  yet  they  (the  creditors),  are 
strangers  to  the  directors ;  they  maintain  n©  fiduciary  rela- 
tion with  them ;  there  is  a  lack  of  privity  between  the  two," 
and  quoting  from  the  Supreme  Court  of  the  United  States 
in  Briggs  v.  Spavlding,  141  U.  S.,  130,  it  is  said:  "The 
relation  between  the  creditors  and  the  corporation  is  that 
of  contract  and  not  of  trust,  but  there  is  nothing  of  either 
contract  or  trust  in  all  ordinary  cases,  to  create  any  relation 
between  the  creditor  and  the  director.  The  creditor  of  a 
going  corporation  being  thus  a  mere  stranger,  we  think 
it  clear  that  he  can  no  more,  after  the  suspension  of  the 
corporation  by  insolvency,  either  in  law  or  equity,  set  in 
motion  litigation  to  hold  its  directors  liable  for  losses 
attributable  merely  to  inattention  then  could  the  creditor 
of  any  other  insolvent  debtor  maintain  suit  against  his 
agent,  under  similar  circumstances." 

In  Mr.  Thompson's  work  on  Corporations,  4th  Vol., 
section  4137,  he  says :  "We  find  that  it  has  been  held  that 
the  fact  that  directors  and  officers  of  a  corporation  have 
mismanaged  its  business  does  not  render  them  liable  to 
creditors  unless  they  are  made  liable  by  the  provisions  of 
the  articles  of  incorporation  or  by  special  statute.  Neither, 
in  the  absence  of  a  special  statute,  are  the  directors  of  a 
bank  liable  to  a  general  depositor  for  mismanaging  the 
affairs  of  the  bank  so  that  his  debt  is  lost,  and,  unless  they 
are  made  liable  by  statute,  the  breach  of  duty  of  which 
they  have  been  guilty  is  to  the  bank,  and  not  to  the  cus- 
tomers." 

If,  then,  a  creditor  can  get  no  relief  against  a  director 
of  a  corporation  for  mismanaging  its  affairs,  unless  that 
relief  is  given  him  by  statute,  certainly  this  complainant 
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is  not  entitled  to  the  relief  sought  by  her  bill,  first,  be- 
cause there  is  no  statute  affording  her  such  relief,  and, 
second,  because  she  has  not  charged  or  proved  any  fraudu- 
lent or  intentional  misconduct  or  acts  upon  the  part  of 
any  one  of  these  directors  that  caused  her  to  enter  into 
this  contract. 

In  the  10th  volume  of  Cyc,  649,  the  rule  is  stated  as 
follows:  "The  general  rule,  as  already  seen,  is  that  the 
corporation  and  its  shareholders  are  distinct  persons  in 
law.  The  general  rule  of  law,  therefore,  is  that  the  share- 
holders of  a  joint  stock  corporation  are  not  liable  for  its 
debts  .  .  .  unless  made  so  by  constitutional  or  statu- 
tory enactment,  or  unless  they  have  assumed  a  larger  lia- 
bility by  contract  or  consent."  Again,  on  page  838  it  is 
said,  "The  general  rule,  subject  to  exceptions  hereinafter 
pointed  out,  is  that  the  directors  of  a  corporation  are  not 
liable  for  its  debts  and  undertakings  although  contracted 
or  undertaken  through  their  instrumentality^"  On  page 
839  of  this  volume  we  find  the  rule  stated  in  this  language: 
"The  rule  for  exonerating  the  directors  from  personal  lia- 
bility for  the  control  and  obligations  of  the  corporation 
created  through  their  instrumentality,  assumes  that  in 
creating  them  he  was  acting  within  the  scope  of  his  author- 
ity as  its  cx>ntracting  officer  or  agent,  for  in  that  case  it  is 
what  it  is  intended  to  be,  the  contract  of  the  corporation." 
On  page  826  of  this  volume,  in  dealing  with  the  supposed 
liability  of  directors  for  frauds  of  the  subordinate  agents 
appointed  by  them,  it  is  said  the  reason  of  the  nonliability 
of  such  directors  for  the  frauds  of  such  subordinate  agents 
is  that  "the  agent  directly  committing  the  wrong  is  the 
agent  of  the  common  principal,  the  corporation,  and  not 
the  agent  of  the  director  by  whom  he  is  appointed;  and, 
hence,  that  the  doctrine  of  respondeat  superior  does  not 
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in  such  case  apply  to  the  director.  This  doctrine  has  been 
applied  where  the  intermediate  agent  was  a  steward  or 
manager  of  mines,  the  president,  the  general  agent  of  the 
corporation,  the  selectman  of  a  town  or  the  captain  of  the 
vessel."  On  page  828  the  author  says:  "As  in  the  case 
of  other  agents,  directors  are  not  in  general  liable  to  make 
good  the  obligations  assumed  by  contract  with  the  corpora- 
tion, unless  they  themselves  have  assumed  such  obligation 
by  special  promises  founded  on  a  good  consideration." 

In  the  case  we  are  now  considering  the  contract  with 
complainant  whereby  she  bought  stock  of  this  company 
was  not  made  with  these  directors,  but  with  the  company. 
It  is  true  the  contract  was  entered  into  by  a  subordinate 
agent  and  Mrs.  Bowman,  but  that  agent  was  the  agent  of 
the  corporation  and  not  the  agent  of  any  of  these  directors, 
although  while  in  a  meeting  of  the  board  they  may  have 
unanimously  voted  to  appoint  him  such  agent.  They  were 
voting  in  that  case  to  appoint  him  the  agent  of  that  cor- 
poration ;  not  to  appoint  him  as  their  agent  to  act  for  them, 
but  as  the  agent  and  to  act  for  the  corporation,  and  while 
he  was  selling  his  stock  to  complainant  he  was  acting  as 
the  agent  of  the  Home  Medicine  Company,  selling  for  that 
company,  speaking  for  it,  receiving  her  money  for  it  and 
delivering  this  stock  to  her  on  its  behalf,  and  not  in  any 
sense  was  he  acting  as  the  agent  of  or  for  either  or  all  of 
these  directors. 

So  that  we  have  reached  the  conclusion  that  if  complain- 
ant was  induced  by  the  fraudxilent  statements  of  this  agent 
to  enter  into  this  contract,  the  fraudulent  statements  were 
those  of  the  agent  of  the  Home  ^fedieine  Company  and  the 
contract  she  made  was  with  it  and  not  with  either  or  all  of 
these  directors.  There  was  no  privity  of  contract  between 
her  or  them  or  either  of  them,  and  before  she  has  a  right  to 
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recover  a  judgment  on  the  facts  stated  in  her  bill  and  shown 
by  her  proof  she  must  go  further  and  show  that  the  con- 
tract was  with  these  directors  and  that  this  man  Harris 
was  their  agent,  acting  for  and  in  their  behalf  and  for  their 
benefit.  This  she  has  not  done.  We  have  reached  the 
conclusion  that  the  decree  of  the  Chancellor  rendering 
judgment  in  her  behalf  against  them  for  the  money  she 
paid  to  the  corporation  and  interest  thereon  was  not  war- 
ranted by  anything  appearing  in  this  record,  and  it  is, 
therefore,  reversed  as  to  all  of  the  appealing  directors  and 
officers  of  the  company  who  are  now  before  the  Court. 

We  come  next  to  consider  the  agreement  entered  into 
between  complainant's  attorneys  and  the  attorney  for  the 
defendant  Ryan,  which  agreement  was  spread  upon  the 
minutes  of  the  Court.  But  before  doing  so  it  is  probably 
better  to  notice  the  insistence  of  learned  counsel  for  com- 
plainant that  the  mortgage  made  by  the  compam^  to  Ryan 
was  void  because  made  at  a  time  when  it  was  wholly  and 
absolutely  insolvent,  as  is  insisted  upon  by  him.  The 
company  may  have  been  insolvent  when  this  mortgage  was 
made  to  Ryan.  That  might  be  conceded.  And  yet  the 
mortgage  would  be  a  good  and  valid  contract  between  him 
and  the  company.  When  the  board  of  directors  authorized 
the  borrowing  of  this  money  and  the  making  of  this  mort- 
gage they  may  have  been  conscious  of  the  fact,  or  may 
have  believed,  that  the  company  was  then  insolvent.  Yet  it 
is  manifest  that  a  majority  of  them  had  confidence  in  its 
ultimate  success  and  believed  that  if  the  money  could  be 
borrowed  from  Ryan  and  the  pressing  debts  paid,  the 
company  would  be  able  to  tide  over  its  difficulties  and 
finally  make  a  safe  landing.  It  was  then,  under  all  of 
the  decisions  in  Tennessee,  a  going  concern  and,  conse- 
quently, authorized  to  create  an  incumbrance  on  its  prop- 
erty to  secure  the  loan  then  made. 
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In  Voightman  v.  Railroad^  123  Tenn.,  457,  Mr.  Jus- 
tice Neil,  after  citing  all  the  cases  in  Tennessee  upon 
the  point  in  regard  to  the  test  of  whether  the  corporation 
was  at  the  time  of  making  a  mortgage  or  an  attachment 
was  levied  upon  its  property,  a  going  concern,  said :  "There 
are  several  tests  indicated  in  these  cases  for  the  purpose 
of  fixing  the  period  or  point  of  time  when  the  assets  of 
the  corporation  are  converted  into  a  trust  fund  for  cred- 
itors. One  of  these  tests  is  that  it  has  permanently  ceased 
to  do  business  or  to  exercise  its  franchise." 

In  the  case  of  the  Home  Medicine  Company,  when  this 
mortgage  was  made  it  had  not  only  not  permanently  ceased 
to  do  business,  but  it  had  not  ceased  to  do  business  at  all. 
Its  affairs  were  still  being  conducted  by  its  officers  in  the 
usual  and  ordinary  way  they  had  always  managed  them. 

In  Memphis  Barrel  Co.  v.  Ward,  99  Tenn.,  177,  in 
speaking  for  the  Court,  Mr.  Justice  McAlister  said :  "The 
settled  rule  of  this  State  is  that  the  assets  of  an  insolvent 
corporation  become,  from  the  date  of  its  assured  insol- 
vency, a  fixed  trust  fund  for  equal  pro  rata  distribution 
among  its  creditors. '^  He  quoted  from  Comfort  v.  Mc- 
Teer,  7  Lea,  660,  to  this  effect:  "There  must,  however, 
be  some  positive  act  of  insolvency,  such  as  the  filing  of 
a  bill  to  administer  its  assets  or  the  making  of  a  general 
assignment,  or  a  permanent  cessation  to  do  business." 

In  Tradesman  Publishing  Co,  v.  Car  Wheel  Co.,  11 
Pick.,  634,  the  Supreme  Court  held  that  the  execution  of 
trust  deeds  by  a  corporation  conveying  all  of  its  property 
to  a  trustee  was  a  confession  of  insolvency  and  ipso  facto 
converted  its  assets  into  a  trust  fund  for  the  benefit  of  all 
its  creditors.  In  that  case  the  trustee  took  charge  of  the 
property  of  the  corporation  the  very  day,  or  the  next  day 
after  the  execution  of  the  tnist  deed,  and  these  facts  the 
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Supreme  Court  held  were  acts  of  insolvency  so  as  to  con- 
vert its  assets  into  a  trust  fund. 

In  McLauren  v.  Rolling  Mill  Co.,  11  Pick.,  696,  the 
Court  held  that  a  creditor,  "While  a  corporation  is  a  going 
concern,  although  actually  insolvent,  is  entitled  to  pursue 
the  ordinary  legal  or  equitable  remedies  for  the  enforce- 
ment of  his  claim.  But  when  a  corporation  is  dissolved 
or  determines  to  discontinue  the  prosecution  of  its  busi- 
ness, or  makes  a  general  assignment,  or  commits  any  other 
overt  act  determinative  of  positive  and  assured  insolvency, 
its  property  is  thereafter  affected  by  an  equitable  lien  or 
a  trust  for  the  benefit  of  all  its  creditors."  The  same  rule 
was  announced  by  the  Supreme  Court  in  Smith  v.  Bradt 
Printing  Co,,  97  Tenn.,  351 ;  and  in  Bank  v.  Lumber  & 
Manufacturing  Co.,  91  Tenn.,  12,  the  Court,  speaking 
through  Mr.  Chief  Justice  Tumey,  said:  "A  corporation 
is  not  insolvent  in  such  sense  that  its  assets  become  a  fixed 
trust  fund  in  the  hands  of  its  officers  for  pro  rata  distri- 
bution among  its  creditors  so  long  as  it  continues  to  be  a 
going  concern,  conducting  its  business  in  the  ordinary  way, 
although  its  debts  may  greatly  exceed  its  assets." 

Applying  the  principles  stated  in  these  decisions,  the 
Home  Medicine  Company,  while  it  was  pressed  for  money 
when  this  mortgage  was  made,  and  while  perhaps  its  assets 
were  not  then  suflScient  to  pay  all  of  its  debts,  was  being 
operated  at  the  time  just  as  it  had  always  been,  in  that 
it  was  making  its  medicines,  putting  them  upon  the  mar- 
ket and  selling  them  wherever  it  could  find  a  purchaser. 
Indeed,  it  was  in  fact  then  a  going  concern  and  continued 
to  be  such  some  time  after  the  bill  in  this  case  was  filed 
and  its  assets  attached.  The  Court,  on  motion  of  com- 
plainant's solicitor,  permitted  it  to  continue  to  be  a  going 
concern  and  to  operate  and  manage  its  business  as  it  had 
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always  done,  for  six  months  after  the  filing  of  the  bill  in 
this  case. 

In  the  10th  Volume  of  Cyc,  1258,  in  treating  of  this 
subject  it  is  said :  "While  a  corporation  continues  to  be  a 
going  concern  its  separate  creditors,  in  the  absence  of  a 
statutory  qualification  of  the  rule,  and  of  course  in  the 
absence  of  collusion  and  fraud,  have  the  same  right  against 
it  for  the  collection  of  their  demands  that  they  would 
have  in  the  case  of  an  individual  debtor.  .  .  .^'  The 
author  then  says,  "This  doctrine  has  even  been  applied  in 
a  case  where  the  giving  of  security  in  the  form  of  a  mort- 
gage inured  to  the  benefit  of  shareholders  and  directors, 
they  being  ignorant  of  the  insolvent  condition  of  the  cor- 
poration at  the  time  such  security  was  given." 

Mr.  Ryan  testified,  and  there  was  no  proof  to  contradict 
him,  that  when  he  loaned  the  company  money  he  did  not 
know  it  was  insolvent. 

On  page  1201  of  this  volume,  this  subject  is  again 
treated  of  and  it  is  there  said:  "The  inability  of  a  cor- 
poration to  deal  with  its  property,  when  insolvent  or  in 
contemplation  of  insolvency  for  the  purpose  of  preferring 
particular  creditors,  whether  this  inability  is  imposed  by 
judicial  decision  or  by  statute,  does  not  extend  so  far  as 
to  prevent  a  corporation,  even  when  insolvent,  from  mak- 
ing in  good  faith  transfer  or  mortgages  of  its  property  to 
secure  present  advances  of  money  to  be  used  in  paying  its 
debts,  in  extricating  itself  from  its  difficulties  or  other- 
wise in  continuing  its  business,  and  this  is  none  the  less 
so  where  a  mortgage  is  made  to  an  officer  of  the  corpora- 
tion." 

The  above  statement  of  the  rule  fits  the  case  of  Mr, 
Ryan  to  an  exactness,  except  that  he  was  not,  at  the  time 
he  made  the  loan,  an  officer  or  a  director  of  the  company. 
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The  mortgage  was  made  to  him  in  good  faith  to  secure 
a  loan  of  money  advanced  at  the  time  of  its  delivery  to 
him,  and  the  transaction  was  had  for  the  purpose  of  ex- 
tracating  this  corporation  from  its  difficulties  and  in  order 
to  continue  its  business.  The  money  was,  in  fact,  loaned ; 
it  was  used  in  paying  the  corporate  debts,  and  done  for  the 
purpose  of  keeping  it  on  its  feet  and  continuing  it  in  busi- 
ness and  was  in  no  sense  a  collusion  between  the  board  of 
directors  and  Mr.  Ryan.  The  transaction  did  not  in- 
crease the  company's  indebtedness  but  simply  changed  the 
creditors  from  a  number  of  men  to  Mr.  Ryan.  Instead 
of  there  being  a  great  many  creditors  with  a  large  number 
of  small  debts,  the  debts  were  all  concentrated  in  the  hands 
of  one  person  who  in  good  faith  became  the  company's 
creditor  in  order  to  help  it  out  of  its  difficulties. 

This  exact  question  was  before  the  Supreme  Court  of 
this  State  in  the  case  of  New  Memphis  Oas  Light  Com- 
pany Cases,  reported  in  105  Tenn.,  268,  and  it  was  there 
stated  by  Mr.  Justice  Beard,  with  his  usual  clearness  of 
thought  and  precision  of  expression,  that  ^One  who  ad- 
vances money  to  a  corporation  upon  faith  of  its  bonds 
deposited  as  collateral  security  is  a  holder  of  such  bonds 
for  value  in  due  course  of  trade  and  entitled  to  protection 
as  such."  Again,  the  learned  justice  says:  "Directors 
of  a  cor])oration  are  not  forbidden  by  reason  of  their  posi- 
tion, to  deal  with  the  company,  and  where  they  have  be- 
come indorsers  for  the  accommodation  of  the  company  they 
are  permitted  while  it  is  a  going  concern  expecting  to  con- 
tinue in  business,  to  secure  indemnity  against  possible  loss 
from  such  indorsements.  They  mav  receive  collateral 
security  direct  from  the  company,  or  may  retain  collaterals 
held  by  the  principal  debtor  upon  their  payment  of  the 
debt."     This  opinion  by  Mr.  Justice  Beard  is  one  of  the 
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ablest  and  most  voluminous  delivered  by  him  while  he 
was  a  member  of  the  Supreme  Court  of  our  state,  and 
fully  sustains  the  views  of  Mr.  Ryan's  learned  attorney, 
that  this  corporation  had  the  power  at  the  time  to  borrow 
this  money  from  Mr.  Ryan  and  to  secure  him  in  its  pay- 
ment  by  the  execution  of  the  mortgage  in  question. 

Without  extending  the  opinion  further  in  regard  to 
this  question,  it  is  sufficient  to  say  that  we  think,  under 
the  circumstances  and  conditions  existing  at  the  time  this 
mortgage  was  executed  and  this  loan  made  by  Mr.  Ryan, 
this  corporation  had  the  legal  power  to  borrow  this  money 
and  execute  the  mortgage  on  its  assets  to  secure  the  loan. 

It  results  that  the  decree  of  the  Chancellor,  insofar 
as  it  affects  the  appellants  to  this  Court,  is  in  all  respecta 
reversed  and  dismissed  as  to  them,  and  the  lien  created 
by  virtue  of  the  levy  of  attachment  on  the  assets  of  the 
medicine  company  is  discharged,  and  it  is  adjudged  that 
Mr.  Ryan  is  entitled  to  the  ])roceeds  of  the  sale  of  all  of 
the  property  to  apply  in  payment  of  his  debt  as  far  as  the 
same  will  extinguish  it,  and  the  Chancellor's  decree  other* 
wise  is  reversed  and  set  aside. 

The  costs  of  this  cause  will  be  paid  by  the  complainant 
excepting  such  as  was  necessarily  incurred  for  rents  and 
for  taking  care  of  and  selling  the  i)roperty.  All  the  re- 
mainder of  the  costs  and  expenses  incident  to  this  suit  is 
adjudged  against  complainant  and  the  sureties  on  her  prose- 
cution bond. 
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A.  S.  Ceabley,  Guardian,  v.  Mbs.  Patsy  Mullins. 
Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  NoN  Compos  Mentis.    Liability  for  necessaries. 

The  estate  of  a  non  compos  is  liable  for  necessaries  furnished 
him  in  good  faith. 

2.  Witness.     Competency   of  plaintiff  in   action    against    the 

guardian  of  an  insane  person.    Waiver  of  objection  hy  call- 
ing the  non  compos. 

Where  in  an  action  against  the  guardian  of  a  supposedly  in- 
sane person  the  latter  is  called  as  a  witness  to  testify  as  to 
statements  by  and  transactions  with  the  plaintifF,  the  rule 
and  the  statute  forbidding  the  giving  of  evidence  by  the 
plaintiff  is  waived  to  the  extent  that  the  plaintiff  may  con- 
tradict the  statements  of  the  non  compos. 


From  Madisox  County. 

Appealed  in  error  from  the  Circuit  Court  of  Madison 
County.     S.  J.  Everett,  Judge. 

C.  E.  PiGFORD  and  W.  N.  Key  for  Plaintiff  in  Error. 

J.  M.  Trout  for  Defendant  in  Error. 
Special  Justice  Sansom  delivered  the  opinion  of  the 
Court 

The  real  question  in  this  case  is  as  to  the  right  of  ^l  rs. 
Patsy  MuUins  to  recover  against  Aaron  Cearley,  guardian 
for  James  Johns,  for  support,  necessaries,  food  and  cloth- 
ing, furnished  by  Mrs.  MuUins  to  James  Johns,  the  ward. 
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An  important  question  to  be  determined  in  respect  of  the 
liability  or  non-liability  of  the  guardian,  being  whether 
or  not  the  plaintiff  below,  Mrs.  Patsy  MuUins,  was  properly 
permitted  to  testify  in  the  ease. 

The  suit  was  instituted  by  Mrs.  Patsy  MuUins  against 
Aaron  Cearley,  guardian  for  James  J'(^ns,  and  James 
Johns  before  a  justice  of  the  peace  for  Madison  County, 
J.  G.  Carter,  on  February  12,  1916,  the  suit  being  on  ac- 
count for  board,  clothing  and  necessaries  furnished  the  de- 
fendant James  Johns,  a  person  of  unsound  mind,  the  ac- 
count being  exhibited  with  the  warrant.  Upon  the  hear- 
ing before  the  justice  judgment  was  awarded  in  favor  of 
the  plaintiff  below,  Mrs.  MuUins,  and  against  the  defend- 
ant below,  Aaron  Cearley,  guardian,  for  the  sum  of  $227.98 
and  costs  of  the  suit.  From  that  judgment  an  appeal  was 
prosecuted  by  the  defendant  guardian  to  the  Circuit  Court, 
where  the  cause  was  again  heard  before  the  judge  and  a 
jury  with  the  result  that  judgment  was  pronounced'  in 
favor  of  Mrs.  Patsy  MuUins  against  James  Johns  and  his 
guardian,  Aaron  Cearley,  for  $231.28  and  the  costs  of  suit. 
There  was  motion  for  new  trial,  which  was  overruled,  and 
judgment  final  pronounced,  from  which  this  appeal  is 
prosecuted. 

Four  errors  have  been  assigne<l. 

1.  The  Court  erred  in  overruling  the  appellant's  mo- 
tion for  new  trial  because  there  is  no  evidence  to  support 
the  verdict  and  findings  of  the  jury;  because  the  evidence 
preponderates  against  the  verdict  and  findings  of  the  jury, 
and  because  the  verdict  and  findings  of  the  jury  are  con- 
trary to  the  law  and  evidence. 

2.  The  Court  erred  in  chai^ng  the  jury  in  substance 
as  follows': 

"If  the  plaintiff,  Mrs.  MuUins,  furnished  board,  cloth- 
ing and  services  in  taking  care  of,  maintaining  and  sup- 
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porting  the  defendant  James  Johns  during  the  years  1910, 
1911,  1912  and  1913,  she  would  be  entitled  to  recover  the 
reasonable  value  of  said  board,  clothes  and  services  less  the 
value  of  any  work  that  might  have  been  performed  for  her 
by  the  said  James  Johns  during  said  period  of  time." 

3.  The  Court  erred  in  permitting  the  plaintiff,  Mrs. 
Mullins,  to  testify  as  to  matters  and  transactions  with,  the 
said  James  Johns  who  was  a  person  of  unsound  mind,  this 
evidence  being  allowed  to  go  to  the  jury  over  the  objection 
of  the  defendant  seasonably  made. 

4.  The  Court  erred  in  rendering  judgment  against  de- 
fendant for  the  reason  that  the  verdict  and  findings  of  the 
jury  are  excessive  and  against  the  great  preponderance  of 
the  proof. 

The  facts  of  the  case  are  not  seriously  in  conflict  or  con- 
troversy. It  appears  that  the  defendant  James-  Johns  is  a 
man  about  sixty  to  sixty-five  years  of  age.  He  is  enfeebled 
mentally  to  the  point  where  he  is  incapacitated  from  proper 
care  of  himself  or  of  his  property  rights  and  interests. 
Physically  speaking  he  is  a  man  of  ample  strength  to  carry 
on  the  ordinary  labors  that  comport  with  the  services  of  a 
man  of  that  age. 

It  appears  that  he,  some  time  the  latter  part  of  February 
or  early  part  of  March,  1910,  went  to  the  home  of  Mrs. 
Mullins,  the  plaintiff  below,  a  widow  who  occupied  a  home 
with  her  boys,  being  a  tenant  upon  the  farm  of  Mr.  Ander- 
son, in  Hardeman  County,  Tennessee.  It  appears  that 
Mrs.  Mullins  had  three  boys,  one  of  whom  perhaps  was 
mentally  deficient  to  the  point  where  he  was  of  little  value 
or  assistance  to  Mrs.  Mullins,  and  was,  as  the  Court 
gathers  from  the  record,  on  a  par  with  Johns  in  that  regard. 
From  the  date  of  his  coming  to  ill's.  Mullins  Johns  con- 
tinued at  her  home  and'  was  fed  and  furnished  some  cloth- 
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ing  during  the  greater  part  of  three  years,  leaving  some 
time  in  the  spring  of  1913.  During  this  period  with  the 
exception  of  some  intervals  of  time  when  he  was  absent, 
Mrs.  MuUins  had  furnished  food  and  a  lodging  for  Johns, 
and  had  furnished  him  with  clothing  in  addition,  amount- 
ing in  value  to  about  $10.00. 

It  is  further  apparent  from  the  record  as  the  Court  finds, 
that  while  the  defendant  Johns  was  sufficiently  strong 
physically  to  have  rendered  services  that  would  have  paid 
for  his  board  and  avoided  his  being  an  expense  to  Mrs. 
Mull  ins,  yet  he  did  not  and  would  not  work  except  at  in- 
tervals, and-  then  in  a  desultory  and  unsatisfactory  sort  of 
way,  and  the  Court  is  satisfied  that  the  charge  made  by 
Mrs.  Mullins  for  the  board  and  care  of  this  man  during 
the  period  covered  by  the  account  of  $6.00  per  month, 
together  with  $10.00  for  clothing  furnished  him  is  a  rea- 
sonable charge  under  the  facts  disclosed  in  the  record,  and 
that  she,  if  entitled  to  anything  at  all,  is  entitled  to  recover 
the  amount  awarded  her  as  compensation  for  necessaries 
furnished  the  defendant  ward  over  and  above  the  value  of 
any  services  rendered  by  him  to  her  during  the  period  of 
three  years  covered  by  his  stay  at  her  home. 

Some  question  is  made  by  the  defendant  guardian  of 
the  fact  that  Mrs.  Mullins  sues  for  $6.00  a  month.  He 
states  that  this  is  reasonable  board,  and  at  the  same  time 
states  that  $4.00  per  month  is  a  reasonable  sum  to  be 
allowed*  the  rum  compos  as  and  for  compensation  for  serv^- 
ices  rendered.  The  Court  does  not  so  understand  nor  con- 
strue the  record  fact«,  which  are  as  we  find,  that  Mrs. 
Mullin«  places  the  value  of  the  board  at  $10.00  and  the 
value  of  the  services  of  the  non  compos  at  $4.00,  thms 
reaching  the  $6.00  per  month  as  net  charge  for  board,  and 
■  under  the  record  disclosures  of  fact,  aside  from  Mrs.  Mul- 
lins own  statement  as  to  the  value  of  the  services  of  the 


800  COURT  OF  CIVIL  APPEALS, 

Cearley  v.  MuUins. 

mentally  infimi  defendant,  we  think  that  Mrs.  MiiUins* 
account  ie  supported  by  the  weight  of  the  testimony. 

The  first  error  assigned  seems  to  be  laid  upon  the  foun- 
dation that  the  defendant  Johns  did  not  have  sufficient 
mental  capacity  to  make  a  contract,  and  no  contract  was 
ever  made  for  him  by  his  guardian  or  any  person  having 
authority  to  act,  and  the  plaintiff,  Mrs.  Mullins,  when  she 
furnished  the  board  and  clothing  was  under  no  legal  obli- 
gation to  do  so. 

The  law,  as  we  understand  it,  upon  the  question  as  apply- 
ing itself  to  the  facts  of  this  case,  is  laid  down  in  fairly 
clear  tenns  by  Mr.  Bishop  in  his  work  on  Contracts,  Sec- 
tion 232 : 

^*In  case  of  insanity,  one  who,  whether  by  formal  agree- 
ment with  the  insane  person  or  not,  in  good  faith  furnishes 
him  with  necessaries,  being  things  required  for  his  sus- 
tenance or  comfort,  and  suitable  to  his  means,  condition 
and  habits  of  life,  can,  if  he  is  not  otherwise  supplied,  re- 
cover of  him,  on  a  promise  which  the  law  will  imply,  what 
they  are  reasonably  worth.  Were  the  law  not  so  the  insane 
might  perish.  Even  expenditures  and  services  for  the  pro- 
tection of  his  estate  may  be  included  in  this  class."  Bishop 
on  Contracts,  Section  232 ;  McCoin  v.  McNairy  County, 
101  Tenn.,  74. 

The  law  may  be  otherwise  stated  as  follows: 

"An  insane  person,  whether  under  guardianship  or  not, 
may  be  bound  by  his  contract  for  necessaries  if  it  was  made 
in  good  faith  by  the  other  party  and  under  circumstances 
which  justified  the  contract.  Whenever  necessaries  are 
supplied  to  a  person  who  by  reason  of  disability  cannot 
himself  make  a  contract,  the  law  implies  an  obligation  cm 
the  part  of  such  person  to  pay  for  such  necessaries  out  of 
his  own  property ;  and  the  rule  applies  to  a  lunatic,  whether 
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9o  found  or  not,  when  the  necessaries  supplied'  are  suitable 
to  his  position  in  life.  But  to  justify  the  Court  in  imply- 
ing such  obligation  the  necessaries  must  be  supplied  with 
the  intention  on  the  part  of  the  person  making  the  pro- 
vision to  be  paid  for  them  or  to  look  to  the  lunatic's  estate 
for  his  pay."  Am.  &  Eng.  Law  (Second  Edition),  Vol. 
16,  page  626. 

That  beii^  the  law  of  the  case,  and  the  facts  being  as  the 
Court  interprets  and  finds  them  in  this  record,  that  these 
necessaries  were  furnished  by  the  plaintiff  below,  and  were 
necessary  for  the  comfort  and  sustenance,  and  suitable  to 
the  means,  conditions  and  habits  of  life  of  the  non  compos 
at  the  time  when  he  was  not  otherwise  supplied  therewith, 
the  right  of  recovery  exists  and  the  facts  developed  are 
ample  to  support  the  judgment  in  the  case.  The  result  is 
the  first  assignment  of  error  is  overruled. 

The  second  error  assigned  goes  to  the  charge  of  the 
Court.  We  have  already  given  a  statement  of  the  facts  in 
the  record  and  succinct  statement  of  the  principles  of  law 
governing  and  controlling  under  such  facts,  and  we  are  of 
opinion  that  the  charge  of  the  Court  complained  of  and 
constituting  the  basis  of  the  second  error  assigned  does  not 
constitute  reversible  error,  and  as  a  result  the  second  assign- 
ment is  overruled. 

Taking  the  matter  up  out  of  its  order  we  go  next  to  the 
fourth  error  assigned,  going  to  the  alleged  error  of  the 
Court  in  rendering  judgment  because  the  verdict  was  ex- 
cessive. This  assignment  addresses  itself  more  directly  to 
the  insistence  of  the  plaintiflF  in  error  that  the  plaintiff 
below,  Mrs.  Patsy  Mullins,  charged,  according  to  the 
weight  of  the  evidence  as  stated,  the  non  conipos  with 
board  at  $6.00  per  month  and  testified  that  his  services 
were  worth  $4.00  per  month,  and  it  is  upon  this  theory 
the  insistence  is  based  that  the  recovery,  if  any  at  all. 
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should  have  been  limited  to  $2.00  per  month  for  the  thirty- 
one  months  covered  by  the  account  rendered,  that  being  the 
difference  between  $6.00  per  month  board  and  $4.00  per 
month  for  services  rendered.  As  ali-eady  stated,  we  do 
not  concur  with  this  view  as  constituting  a  proper  con- 
struction of  the  facts  in  this  case.  As  we  interpret  them, 
the  charge  made  by  Mrs.  Mullins  for  board  and  the  furnish- 
ing of  necessaries  was  $10.00  per  month  for  thirty-one 
months,  and  as  against  that  she  gave  to  the  nan  compos 
$4.00  per  month  credit  for  services  rendered,  thus  making 
a  net  charge  of  $6.00  per  month  against  him  on  account  of 
necessaries  furnished  outside  of  die  $10.00  for  clothing. 
We  think  this  is  the  correct  interpretation  of  the  proof  and 
fact«  as  developed,  and  that  being  the  case,  the  result  is  the 
fourth  assignment  is  overruled. 

The  third  assignment  of  error  is  to  the  Court's  action  in 
permitting  the  plaintiff,  Mrs.  Patsy  Mullins,  to  testify  as 
to  matters  and  transactions  with  the  non  compos,  James 
Johns,  when  his  guardian  was  before  the  Court  as  a  party 
to  the  suit,  seasonable  objection  having  boon  made  to  the 
admission  of  the  testimony  by  the  guardian. 

In  order  that  this  assignment  of  error  may  be  properly 
disponed  of,  we  should  perhaps  state  the  facts  directly  in 
regard  thereto,  and  which  go  to  the  basis  of  the  question 
of  the  soundness  or  unsoundness  of  the  assignment. 

The  guardian  of  this  lunatic  was  before  the  Court  and 
a  party  to  the  lawsuit,  one  of  the  defendants  along  with  his 
ward.  On  the  hearing  of  the  case  before  the  Court  and- 
jury  at  the  conclusion  of  the  plaintiff's  testimony  and  be- 
fore announcing  its  conclusion,  counsel  for  the  plaintiff 
stated  to  the  Court  and  opposing  counsel  substantially  that 
he  recognized  under  the  Tennessee  statutory  enactment  the 
fact  that  as  matter  of  law  the  plaintiff  was  not  a  competent 
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witness  to  testify  as  to  transactions  had  with  the  rwn 
compos,  and  therefore  he  could  not  put  her  upon  the  stand 
for  the  purpose  of  proving  same,  but  he  offered  and  ten- 
dered her  as  a  witness  to  the  other  side,  who  under  the 
statute  were  permitted  to  call  her  to  testify  as  to  such 
transactions  and  conversations  with  the  non  compos.  This 
generous  tender  upon  the  part  of  counsel  of  plaintiff  below 
was  graciously  declined'  by  counsel  representing  defendant 
below,  whereupon  the  defendant  below,  guardian  of  the 
non  compos,  introduced  his  testimony,  and  among  other 
witnesses  put  upon  the  stand  was  the  defendant  himself, 
James  Johns,  and  his  testimony  was  taken  in  behalf  of  his 
guardian,  going  directly  to  conversations  and  transactions 
had  between  him  and  the  plaintiff  below,  Mrs.  Mullins. 
Thereupon  and  after  the  introduction  of  Johns  himself 
by  his  guardian  as  such  witness,  the  plaintiff,  through  her 
oounsel,  was  put  upon  the  stand  as  a  witness  for  the  pur- 
pose of  rebuttal  of  the  testimony  of  the  non  compos,  and  to 
her  competency  as  a  witness  and  her  being  allowed  to 
testify  in  respect  of  conversations  and  transactions  between 
her  and  Johns,  objection  was  interposed  by  counsel  of  de- 
fendant, and  this  exception  was  overruled,  and  Mrs.  Mul- 
lins was  permitted  to  testify  in  her  own  behalf. 

The  question  is  whether  or  not  the  Court  erred  in  ad- 
mitting this  testimony  over  the  objection  interposed.  The 
statute  relied  upon  is  Section  5598  of  Shannon's  Code,  and 
is  in  these  words : 

"In  actions  or  proceedings  by  or  against  executors,  ad- 
ministrators or  guardians,  in  which  judgments  may  be  ren- 
dered for  or  against  them,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  transaction  with  or 
statement  by  the  testator,  intestate  or  -ward,  unless  called 
to  testify  thereto  by  the  opposite  party." 
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This  enactment  has  never  been  passed  upon  as  applying 
to  this  distinctive  question  now  being  presented,  perhaps. 
It  has  been  construed  by  the  Supreme  Court  in  general 
terms,  and  the  Court  in  construing  it  has  said  that  the  pur- 
pose of  this  law  is  to  prevent  the  surviving  party  from  hav- 
ing the  benefit  of  his  own  testimony  when  by  the  death  of 
his  adversary  his  personal  representative  .is  deprived  of 
the  dead  person's  version  of  the  transaction  or  statement 
consftituting  the  subject  matter  in  controversy,  and  as  a 
result  the  Court  further  held  that  where  the  deposition  of  a 
testator  was  taken  and  filed-  before  his  death  in  a  cause 
pending  in  Court  giving  his  statement  and  version  of  the 
transaction  between  him  and  the  opposite  party,  that  the 
opposite  party  was  a  competent  witness,  and  it  was  per- 
missible and  proper  for  the  opposite  party  to  testify  and 
give  his  version  of  the  transaction,  upon  the  suit  being 
revived  by  the  executor  of  the  party  whose  deposition  had 
been  taken  prior  to  his  death,  and  which  deposition  con- 
stitutes a  part  of  the  I'ecord  in  the  cause.  McDonald  v. 
Allen^  8  Baxter,  446. 

And  again  the  Supreme  Court  has  held  that  if  a  com- 
plainant dies  after  testifying  to  the  issues  made,  and  file 
his  own  deposition  as  evidence,  the  defendant  may,  after 
complainant's  death,  give  his  deposition  which  will  be  com- 
petent evidence  on  the  trial.  Bingham  v.  Lavender,  70 
Tenn.,  2  Lea,  48. 

This  is  a  case  where  the  complainant  had  filed'  his  bill 
claiming  to  be  the  owner  of  the  note  described  therein.  The 
answer  was  filed  by  the  defendant  setting  up  his  defense, 
which  if  sustained  would  defeat  the  right  of  the  complain- 
ant. After  the  issues  were  thus  made  by  bill  and  answer 
the  deposition  of  the  complainant  was  taken  going  to  the 
questions  at  issue  ffnd  after  the  taking  of  his  deposition 
the  complainant  died'.     Subsequent  to  his  death  the  deposi- 
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tion  of  Lavender,  the  defendant,  was  taken  and  the  que»- 
tion  was,  whether  or  not  the  complainant  being  dead  and 
his  executor  being  before  the  Court,  the  defendiant  could 
testify  as  to  transactions  between  him  and  the  deceased. 
In  this  case  the  Court  says  that  the  Legislative  Act  invoked 
was  intended  to  give  to  parties  litigant  equal  rights  and 
protection,  that  all  in  interest  should  be  allowed  to  testify, 
and  to  give  this  exact  equality  of  right,  it  provided  against 
the  competency  of  the  evidence  of  the  living  against  the 
dead,  going  upon  the  theory  that  death  having  silenced  the 
one,  the  law  will  silence  the  other;  that  both  or  neither 
must  be  able  and  competent  to  testify  in  contemplation  of 
law ;  the  intention  being  that  if  one  could  testify  the  other 
might  and  could,  and  that  if  one  died  before  testifying, 
then  the  other  could  not  testify. 

In  the  present  case  the  question  of  physical  death  does 
not  intervene,  but  the  same  principle  exactly  is  applicable. 
The  mental  deficient  is  put  upon  the  stand  and  allowed  to 
testify  as  to  conversations  and  transactions  had  between 
him  and  the  plaintiff  below.  His  guardian  is  here  insist- 
ing that  he,  the  guardian,  be  given  the  benefit  of  this  testi- 
mony of  his  ward,  and  at  the  same  time  that  the  plaintiff 
be  deprived  of  the  right,  by  reason  of  this  statute  invoked, 
of  testifying  in  her  own  behalf  as  to  exactly  the  same  mat- 
ters and  transactions  about  which  the  defendant  Johns  is 
examined. 

We  are  of  opinion  under  this  state  of  facts  and  circum- 
stances, that  the  statute  in  question  cannot  be  invoked  in 
behalf  of  this  guardian ;  that  it  has  been  waived  by  his  own 
testimony  and  evidence  having  been  introduced  and  relied 
upon  in>  his  behalf,  thus  making  Mrs.  MuUins  a  competent 
witness  to  this  same  matter.  The  underlying  principle  of 
the  statute  is  eminently  right,  but  when  that  principle  is 
not  applicable  by  reason  of  either  party  being  examined, 

20 
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then  the  other  party  is  a  oampetent  witnees.  It  follows 
that  the  third  aseignmeut  of  error  is  likewise  overruled 
and  disallowed^  and  the  judgment  of  the  lower  Court  is 
affirmed'  with  cost 


C.  Buchanan  v.  M.  L.  Gowee. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1916. 

1.  Chancery  Pbactige.    Jury  trial,     DUagreement  of  jury  as  to 

some  Usuea  and  agreement  as  to  others.    Court  has  no  right 
to  divide  issues  between  two  juries. 

The  verdict  of  a  Jury  in  a  chancery  case  where  there  are  sev- 
eral issues  should  be  upon  all  of  the  issues,  and  if  they 
cannot  agree  upon  all,  the  court  should  enter  a  mistrial  and 
submit  all  the  issues  to  another  jury.  It  is  not  proper  to 
take  as  settled  the  issues  found  by  a  former  Jury  and  submit 
to  the  new  Jury  the  unsettled  issues  only. 

2.  Same.    Form  and  simplicity  of  issues. 

The  issues  in  chancery  should  be  reduced  to  the  fewest  pos- 
sible number  and  such  as  will  be  determinative. 


From  Wayne  County. 

Appealed  from  the  Chancery  Court  of  Wayne  County. 
Douglas  Wikle,  Circuit  Judge  sitting  as  Chancellor. 

Boss  &  Ross  for  Appellant 

John  F.  Moerisow  for  Appellee. 

Me.  Justice  Moobe  delivered  the  opinion  of  the  Court. 


STATE  OF  TENNESSEE.  307 


Buchanan  v.  Gower. 


This  is  an  action  of  replevin  brought  in  the  Chancery 
Court  of  Wayne  County  to  recover  the  possession  of  a  saw 
mill.  There  was  a  decree  for  the  complainant  for  the  pos- 
session of  the  mill,  from  which  defendant  has  appealed  to 
this  Court  and  has  assigned*  errors. 

One  error  assigned  is  determinative  of  the  questions  in- 
volved on  this  appeal.  It  appears  that  a  jury  was  prayed 
for,  and  that  seven  issues  were  made  up  under  the  direction 
of  the  trial  judge  and  submitted  tx>  the  jury  to  be  passed 
upon  by  it  The  case  was  heard  by  the  jury  at  a  special 
term  of  the  Chancery  Court  in  September,  1913,  when  the 
jury  agreed  upon  four  of  the  issues  submitted  and  dis- 
agreed as  to  three  of  such  issues.  The  record  shows  that 
"after  hearing  all  of  the  proof,  argument  of  counsel  and 
charge  of  the  Court,  the  jury  retired  to  consider  their  ver- 
dict, and  in  due  time  returned  into  Court  and  reported  a 
disagreement  as  to  issues  Nbs.  3,  5  and  7,  but  agreed  on 
the  other  issues,  and  thereupon  the  jury  was  discharged 
and  a  mistrial  entered."  Complainant  then  moved  'the 
Court  to  determine  the  cause  independent  of  the  action  of 
the  jury  and  without  the  resubmission  of  said  issues  to  an- 
other jury,  which  motion  the  Court  took  under  advisement, 
and  the  cause  was  then  continued  until  the  next  term  of  the 
Court.  At  the  February  term,  1914,  the  Court  passed 
upon  the  motion  of  complainant  to  determine  the  cause 
independent  of  the  jury  without  resubmission  of  the  issues 
to  another  jury,  and  the  Court  was  of  the  opinion,  "That 
said  motion  is  not  well  taken,  and,  therefore,  overrules  the 
same,  to  which  action  of  the  Court  complainant  excepted." 
The  cause  then  came  on  to  be  heard  before  the  Court  arid 
another  jury  on>  the  27th  of  July,  1915,  when  the  "defend- 
ant moved  the  Court  that  all  the  issues  heretofore  prepared 
and  submitted  to  a  former  jury  be  resubmitted  to  the  pres- 
ent jury,  which  motion  was  overruled-  by  the  Court,  and  to 
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which  the  defendant  excepted."  Thereupon  the  Court  im- 
panelled a  jury  and  submitted  the  remaining  three  issues 
to  this  new  jury,  which  foimd  them  against  the  defendant 
and  in  favor  of  complainant,  after  which  the  Chancellor 
proceeded  to  render  a  decress  in  favor  of  complainant  and 
against  the  defendant,  holding  that  the  complainant  was 
entitled  to  the  possession  of  the  property  replevined  in  this 
cause  and  entitled  to  retain  and  hold  poeseseion  of  it,  it  be- 
ing an  Erie  City  sawmill  engine,  one  Southern  engine 
boiler  and  mill,  one  edger  and  equipment,  etc.  The  defend- 
ant moved  for  a  new  trial,  which  was  overruled,  and  has 
brought  the  case  to  this  Court,  and  among  other  errors  has 
assigned  as  error  the  action  of  the  Court  in  refusing  to 
submit  all  seven  of  the  issues  to  the  jury  impanelled  at  the 
July  term,  1915,  of  the  Court,  and  insists  that  the  Chan- 
cellor had  no  right  to  have  one  jury  pass  upon  some  of 
these  issues  and  have  another  jury  pass  upon  the  remainder 
of  such  issues. 

Counsel  for  appellee  insists  that  the  Chancellor  was 
strictly  within  the  law  in  ruling  as  he  did  and  in  submitting 
the  issues  to  two  different  juries,  as  was  done  by  him  in 
this  case,  and  cites  us  to  the  case  of  S.  B.  Miller  &  Co,  v. 
E.  A.  Ada/ms,  decided  by  the  Supreme  Court  of  Tennessee 
at  Jackson,  May,  1898.  This  is  an  unreported  case,  and 
in  fact  no  opinion  was  rendered  by  the  Supreme  Court  in 
that  case  further  than  it  simply  affirmed  the  decree  of  the 
Chancellor,  and  upon  what  grounds  its  affirmance  was 
based  we  do  not  know,  and  have  no  means  of  knowing.  It 
is  true  the  question  raised  in  the  case  now  under  review 
was  made  in  the  Miller  case  at  Jackson^  but  it  also  appears 
that  other  questions  were  raised  in  that  case  which  might 
have  been',  and  probably  were,  determinative  of  the  case  in 
favor  of  the  affirmance  of  the  decree  of  the  Oiancellor. 
It  appears  that  a  point  was  made  on  appellants  in  that  case 
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that  the  bill  of  exceptions  did  not  show  that  it  contained 
all  the  evidence,  and  appellants  substantially  admit  that  it 
did  not,  but  undertook  to  avoid  the  force  of  the  rule  re- 
quiring the  bill  of  exceptions  to  show  that  it  contained  all 
of  the  evidence,  but  without  knowing  what  the  Supreme 
Oourt  ruled  upon  this  point  we  are  clearly  of  the  opinion 
that  appellee  was  entitled  to  an  affirmance  in  that  case 
because  the  bill  of  exceptions  did  not  show  that  it  con- 
tained all  of  the  evidence,  and  it  is  very  probable  the  Su- 
preme Court  placed  its  decision  upon  that  ground.  There 
is  a  very  brief  entry  in  the  case,  and  no  opinion  filed  by  the 
Court,  and  hence  we  are  left  to  conjecture  as  to  the  grounds 
upon  which  the  Court  placed  its  decision.  We  do  not  con- 
sider that  case  any  authority  in  the  determination  of  the 
question  raised  in  the  case  now  before  us. 

The  statute.  Shannon's  Code,  Sec.  6282,  regulating  the 
trial  of  cases  by  juries  in  Chancery,  is  as  follows:  "Either 
party  to  a  suit  in  Chancery  is  entitled,  upon  application, 
for  a  jury  to  try  and  determine  any  material  fact  in  dis- 
pute, and  all  the  issues  of  fact  in  any  case  sh-all  be  sub- 
mitted to  one  jury."  It  would  seem  from  the  plain  read- 
ing of  this  section  of  the  code  that  this  assignment  must 
be  resolved  in  favor  of  appellant's  contention — ^that  is,  that 
all  of  these  seven  issues  should  have  been  submitted  to  and 
determined  by  one  jury,  and  not  by  two  juries. 

This  question  was  before  the  Supreme  Oourt  of  Tennes- 
see in  the  case  of  Berry  v.  Walton  cmd  Bailey,  1  Overton, 
186,  and  it  was  there  said  that  jury  cannot  find  one  issue 
and  disagree  as  to  the  other,  but  that  their  finding  must.be 
altogetlier  or  not  at  all,  citing  a  number  of  English  au- 
thorities in  support  of  the  holding. 

The  question  does  not  seem  to  have  been  before  the 
Supreme  Court  again  until  at  the  December  term  of  the 
Supreme  Court  at  Nashville,  in  1915.     In  the  case  of 
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Minion  v.  Wilkerson,  decided  January  22,  1915,  and  re- 
ported in  Vol.  182,  No.  1,  Advance  Sheets  of  Southwestern 
Reporter,  March  1,  1916,  the  question  was  again  before 
the  Supreme  Court  and  was  decided  by  that  Court  in  an 
opinion  delivered  by  Mr.  Justice  Williams,  in  which  he 
said:  '^A  basic  contention  of  the  complainant  is  that  be- 
cause the  jury  reported  their  disagreement  on  certain  of 
defendant's  issues  the  verdict  was  vitiated,  and  no  relief 
in  behalf  of  defendant  can  be  predicated  on  it.  In  our 
view  the  solution  of  this  question  is  decisive  of  the  case. 
The  general  rule  undoubtedly  is  that  when  in  an  equity 
case  there  are  several  issues  of  fact  submitted  to  a  jury, 
they  must  find  all  or  none,  and  may  not  find  on  one  or 
more  and  disagree  on  another  and  the  verdict  be  valid," 
citing  the  case  in  1  Overton,  mentioned  supra,  and  other 
authorities. 

We  think  this  question  is  decisive  of  the  matter  before 
us  in  this  case  at  present.  The  jury  in  the  Court  below 
could  not  find  and  return  a  verdict  on  some  of  the  issues 
and  disagree  as  to  the  others.  Under  the  rules  as  an- 
noimced  in  these  opinions  the  jury  must  agree  upon  all  of 
the  issues  submitted  to  them  or  upon  none  of  them,  in 
which  case  a  mistrial  should  be  entered.  There  would 
be  as  much  consistency  and  legality  in  a  jury  finding  in 
favor  of  the  defendant  on  a  plea  of  the  statute  of  limita- 
tions where  a  note  is  sued  upon,  and  disagreeing  as  to  his 
plea  of  non  est  factum  and  its  verdict  on  the  plea  of  the 
statute  be  accepted  and  the  issues  raised  by  the  plea  of  non 
est  factum  submitted  to  another  jury.  In  this  case  there 
were  seven  issues,  and  if  the  insistence  of  learned  counsel 
is  sound,  then  it  might  require  seven  or  more  juries  to 
determine  all  of  these  issues.  It  might  require  seven  or 
more  trials  at  that  many  terms  of  Court  to  settle  these 
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issues.  The  statute  contemplates  and  in  fact  it  says  all 
of  the  issues  of  fact  in  any  case  shall  be  submitted  to  one 
jury — ^not  to  two  or  more  juries.  It  evidently  contem- 
plates that  a  jury  trial  in  Chancery  shall  be  just  like  a  jury 
trial  at  law.  One  jury  shall  settle  all  .the  matters  in  con- 
troversy that  are  submitted  to  them,  or  that  jury  shall  settle 
none  of  them.  Such  is  the  rule  at  law.  The  jury  must 
settle  and  decide  all  of  the  issues  submitted  to  it  at  law 
or  settle  none  of  them,  in  which  case  a  mistrial  is  entered, 
and  we  think  the  statute  means  that  in  jury  trials  in 
Chancery  one  jury  must  settle  all  of  the  issues  submitted 
to  it,  and  when  it  disagrees  as  to  any  one  of  them  a  mis- 
trial must  be  entered  as  to  all  of  them,  and  all  of  such 
issues  submitted  to  another  jury. 

In  this  case  seven  issues  were  submitted  tp  the  jury 
for  its  consideration,  when  not  more  than  one,  and  pos- 
sibly two,  should  have  been  submitted  to  it.  This  being 
a  replevin  suit  to  recover  the  possession  of  certain  per- 
sonal property,  it  is  strictly  a  possessory  action,  and  the 
only  question  usually  involved  in  such  suits  is  who  is 
entitled  to  the  possession  of  the  property.  The  peculiar 
and  distinct  object  of  the  action  of  replevin  is  to  recover 
some  personal  chattle  which  has  been  taken  from  or  de- 
tained from  the  complainants,  or  plaintiffs'  possession,  with 
damages  for  the  detention  thereof.  Ordinarily,  and  in 
fact  it  is  true  in  this  case  as  we  understand  the  facts,  the 
only  question  involved  in  an  action  of  replevin  is  who  is 
entitled  to  the  possession  of  the  property  for  which  the 
action  is  brought:  1  Lea,  316,  392 ;  2  Swan,  363 ;  1  Head, 
18 ;  12  Heisk.,  366 ;  14  Lea,  356.  It  is  well  settled  that 
the  title  to  personal  property  may  be  in  one  person  and 
the  right  to  the  use  and  possession  of  it  in  another  person 
who  has  no  title  to  it:  5  Sneed,  416. 
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The  only  issue  in  this  case  that  should  have  been  sub- 
mitted to  the  JMTjy  as  we  see  and  understand  the  facts 
involved  in  this  suit,  is  this:  '^Was  the  complainant^  at 
the  time  of  the  institution  of  this  suit,  entitled  to  the  pos- 
session of  the  saw  mill  property  sued  for  in  this  action  ?" 
If  defendant  sought  to  defend  under  the  statute  of  limita- 
tions of  three  years,  then  an  issue  on  such  statute  should 
also  have  been  submitted  to  the  jury  at  the  time  the  issue 
suggested  above  was  submitted  to  it.  In  this  case  seven 
issues  were  submitted  to  the  jury  and  the  facts  involved 
in  each  issue  were  merely  evidence  of  complainant's  right 
to  the  possession,  or  of  defendant's  right  to  retain  it,  and 
the  determination  of  either  question  alone  and  of  itself 
did  not  and  could  not  settle  the  real  and  principal  ques- 
tion involved  in  the  suit,  that  is,  who  was  entitled  to  the 
possession  of  the  property  when  the  suit  was  begun. 
Xeither  of  the  issues  submitted  to  the  jury,  if  all  of  them 
were  found  in  favor  of  plaintiff  or  all  of  them  found  in 
favor  of  defendant,  would,  necessarily,  settle  the  main 
question,  that  is,  who  was  entitled  to  the  possession  of 
the  property.  The  complainant  may  have  had  title  to 
the  property  and  yet  the  defendant  entitled  to  its  pos- 
session, and  the  converse  of  this  proposition  is  also  true, 
so  that  we  think  this  case  should  be  reversed  and  remanded 
to  the  Chancery  Court  of  Wayne  County  to  be  submitted 
to  a  jury  alone  upon  the  one  issue  as  to  who  was  entitled 
to  the  possession  of  this  property  at  the  time  the  suit  was 
instituted.  All  of  the  facts  raised  by  the  seven  issues  that 
were  presented  to  the  jury  were  competent  evidence  bear- 
ing upon  this  one  main  issue  of  fact:  the  right  of  pos- 
session to  the  property,  and  neither  of  them  determinative 
of  that  one  main  question. 
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If  defendant  seeks  to  rely  upon  his  adverse  possession 
of  the  property  in  controversy  for  three  or  more  years 
before  suit  brought^  then  the  additional  issue  of  the  statute 
of  limitations  might  also  be  submitted  to  the  jury  for  its 
•determination  together  with  the  main  issue  as  to  who  was 
entitled  to  the  possession  of  the  property  when  suit  was 
brought.  If  the  defendant  had  openly,  notoriously  and 
adversely  claimed  and  had  possession  of  the  property  for 
a  period  of  three  years  before  suit  was  brought,  claiming 
it  as  his  own  against  the  righte  and  claims  of  all  other 
persons  and  he  should  maintain  such  defense  by  a  pre- 
ponderance of  all  the  proof,  then  he  would  show  his  right 
to  the  possession  of  the  property  as  against  the  complain- 
Ant  when  the  action  was  instituted. 

In  this  view  of  the  case  the  decree  of  the  Chancellor 

must  be  reversed  and  the  cause  remanded  to  the  Chancery 

• 

Court  of  Wayne  County  with  directions  that  issue,  or 
issues,  be  made  up  and  submitted  to  one  jury  in  accord- 
ance with  this  opinion,  which  issues  are  all  to  be  deter- 
mined by  one  and  the  same  jury.  The  case  for  that  reason 
IS  reversed  and  so  remanded  to  the  Chancery  Court  of 
Wayne  County,  and  the  complainant  and  his  sureties  will 
pay  the  cost  of  this  appeal. 
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J.  A.  Spencee  v.  Hardin  County. 


Appeal.     Making  of  appeal  hond.     Substitution  of  pauper  oath 
not  allowed. 

The  court  reannounces  the  familiar  rule  that  where  an  appeal 
is  prayed  and  granted  upon  condition  that  appellant  execute 
an  appeal  bond  the  clerk  is  not  authorized  subsequently  to> 
take  a  pauper's  oath  In  lieu. 


Fbom  Habdin  County. 


Appeal  in  error  from  the  Circuit  Court  of  Hardiiir 
County.     X.  R.  Barham,  Judge. 

Sh  ELTON  &  Habbert  foT  Plaintiff  in  Error. 

E.  W.  Ross  for  Defendant  in  Error. 

Special  Justice  Sansom  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  instituted  by  the  plaintiff  below  and  in 
error,  J.  A.  Spencer,  who  was  formerly  Sheriff  of  Hardin 
County,  against  that  County,  seeking  a  recovery  of 
$490.60,  fees  alleged  to  be  due  him  by  the  County  for 
services  which  it  is  asserted  he  rendered  the  County. 
There  is  attached  to  the  declaration  filed  in  the  case  an 
itemized  statement  of  the  account  for  the  services,  com- 
pensation for  which  is  sought. 

There  was  demurrer  to  the  first  declaration  and  that 
demurrer  was  sustained,  whereupon  the  plaintiff  filed  a. 
new  declaration,  again  exhibiting  therewith  an  itemized 
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statement  of  the  account  sued  on.  This  second  declaration 
was  demurred  to,  as  well  as  the  first,  and  the  demurrer 
was  sustained  and  the  suit  dismissed^  and  from  that  judg- 
ment of  dismissal  this  appeal  is  being  prosecuted. 

The  first  question  to  be  determined  arises  under  a  motion 
entered  in  this  Court  by  the  appellee,  Hardin  County,  to 
dismiss  the  appeal.  This  motion  is  based  upon  several 
grounds,  the  first  of  which  is  that  the  plaintiff  in  error 
was  granted  an  appeal  on  condition  that  he  make  and  file 
an  appeal  bond  as  required  by  law,  but  instead  of  making 
an  appeal  bond,  plaintiff  in  error  appealed  in  forma 
pauperis. 

The  record  shows  the  following  entry  made  at  the  end 
of  the  order  sustaining  the  demurrer  and  dismissing  the 
suit: 

"From  the  judgment  of  the  Court  in  sustaining  defend- 
ant's demurrer,  plaintiff  excepts  and  prays  an  appeal  to 
the  next  term  of  the  Court  of  Civil  Appeals  at  Jackson, 
on  the  first  Monday  in  January,  1917,  which  appeal  is 
granted  by  the  Court  on  condition  that  the  plaintiff  make 
bond  as  required  by  law  and  for  good  cause  shown  and 
upon  application  of  the  plaiiltiff,  he  is  allowed  thirty  days 
within  which  to  prepare  and  have  signed  and  filed  his  bill 
of  exceptions  and  make  and  file  bond." 

This  order  was  entered  on  the  17th  day  of  July,  1916^ 
and  on  the  2nd  day  of  August,  1916,  the  plaintiff  in  error, 
Spencer,  executed  and  the  clerk  filed  a  pauper's  oath  in- 
stead of  the  bond  required  by  the  order  of  the  Court  in 
granting  the  appeal. 

The  law  is  settled  in  Tennessee  that  where  an  appeal 
is  granted  and  time  allowed  within  which  to  give  bond, 
the  appeallant  under  such  circumstances  cannot  take  the 
oath  prescribed  for  poor  persons  in  lieu  of  the  bond :  Mc- 
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Fetridge  v.  Qregg,  4  Coldwell,  327-7;  Henley  v.  Clai- 
borne,  1  Lea,  225 ;  Mowry  v.  Davenport,  6  Lea,  82 ;  Mor- 
ris  V.  Smith,  1  Shannon,  27. 

The  reason  of  the  rule  is  quite  dear.  It  is  within  the 
discretion  of  the  Court  to  grant  an  appeal,  either  upon 
the  execution  of  the  bond  or  taking  of  the  oath  for  poor 
persons,  and  to  grant  time  within  which  either  may  be 
done,  not  exceeding  thirty  days.  This  is  a  statutory  right 
as  well  as  a  judicial  right,  but  where  the  appeal  is  prayed 
and  granted  upon  condition  that  the  bond  be  executed,  then 
the  clerk  of  the  Court  cannot  take  or  accept  the  pauper's 
oath  in  lieu  of  the  bond.  The  order  entered  in  the  case 
granting  the  time  within  which  the  bond  may  be  executed, 
and  fixing  the  character  of  the  bond,  is  a  judicial  act  upon 
the  part  of  the  Court  and  the  taking  of  the  bond  itself 
upon  the  part  of  the  clerk  is  a  ministerial  act,  and,  of 
<»urse,  the  clerk  in  the  discharge  of  his  ministerial  duty 
cannot  waive  or  change  or  modify  the  orders  of  the  Court 
pronounced  judicially. 

The  motion  to  dismiss  the  appeal  is  therefore  sustained. 
This  being  conclusive  of  the  case,  we  take  up  no  further 
matters  presented  for  determination. 
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KosA  Johnson  v.  Steoeb  &  Sons. 

Writ  of  certiorari  denied  by  Supreme  Court,  1917. 

1.  INFANOT.     Sale  of  personalty  upon  inatallment  plan.  Ratifi- 

cation. 

An  infant  who  purchases  a  chattel  upon  the  installment  plan, 
paying  some  of  the  installments  during  infancy  and  paying 
others  after  maturity  will  be  held  to  have  ratified  the  con- 
tract and  deprived  himself  of  the  right  to  repudiate  on  ac- 
count of  infancy. 

2.  Sams.     Burden  of  proof  a«  to  infancy.    Burden  as  to  ratifica- 

tion. 

The  burden  is  upon  the  party  pleading  infancy  in  avoidance 
of  a  contract  to  prove  disaibility;  and  after  the  infancy  has 
been  clearly  shown  the  burden  is  upon  the  party  suing  upon 
the  contract  to  establish  ratification. 

3.  Same.     Statement  of  age  at  time  of  granting    of   m^arriage 

license.    Estoppel. 

The  statement  of  a  party  as  to  his  or  her  age  at  the  time  of 
application  made  for  a  marriage  license  is  almost  conclusive. 


From  Davidson  County. 


Appeal  in  error  from  the    Circuit  Court  of 

Davidson  County. ,  Judge. 

Wm.  G.  Ev^ino  for  Plaintiflf  in  Error. 

R  J.  Walsh  for  Defendant  in  Error. 

M^B.    Justice    Moobb   delivered   the   opinion   of   the 
Court. 
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This  suit  involves  the  right  of  possession  of  a  piano  for 
which  an  action  of  replevin  was  brought  by  defendant  in 
error  against  plaintiff  in  error  and  in  whose  favor  a  judg- 
ment was  rendered  by  the  trial  judge  without  a  jury,  from 
which  the  defendant  below  has  appealed  to  this  Court 
and  assigned  errors.     The  trial  judge  was  requested  to 
reduce  his  findings  of  fact  to  writing,  and  did  so  in  accord- 
ance with  such  request.     He  found  that  on  December  30, 
1910,  Bosa  Johnson  bought  from  the  Weatherholt  Piano 
Company  a  certain  piano  at  the  price  of  $325,  that  com- 
pany executing  to  her  a  written  conditional  sale  contract, 
in  which  title  was  retained  to  the  piano  until  the  full  con- 
sideration for  same  was  paid.    A  cash  payment  of  $145.00 
was  made  at  the  time  of  purchase,  $25.00  of  which  was 
paid  in  an  organ  value  at  that  amount,  and  $120.00  of 
which  was  the  value  of  a  piano  that  the  Johnson  woman 
had  won  as  a  prize  in  a  contest  set  on  foot  by  the  Weather- 
holt  Piano  Company,  leaving  a  balance  due  on  the  pur- 
chase price  on  the  date  of  purchase  of  $180.00.     All  of 
this  balance  was  paid  except  $103.69  principal,  and  the 
interest  on  same.    The  defendant,  Rosa  Johnson,  defended 
the  suit  upon  the  groimd  that  when  she  bought  the  piano 
she  was  only  sixteen  years  old  and  was  therefore  a  minor, 
and  for  that  reason  not  bound  by  the  contract  she  signed. 
The  written  contract  recites  the  facts  found  by  the  trial 
judge  and  contains  a  "promise  to  pay  to  Weatherholt  Piano 
Company,  or  order,  installments  payable  as  follows :    $6.00 
per  month  until  paid  in  full,  at  the  rate  of  6  per  cent 
per  annum  on  all  installments  from  the  date  of  the  agree- 
ment."    The  written  agreement  further  provides  that,  if 
any  of  the  installments  is  not  paid  when  due,  all  of  them 
are  then  to  become  due  and  payable.     The  trial  judge 
further  found  that  the  written  contract  was  assigned,  trans- 
ferred and  delivered  by  the  Weatherholt  Piano  Company 
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to  the  Steger  &  Sons  Piano  Company  shortly  after  its  ex- 
ecution, and  that  it  had  been  the  owner  of  said  contract 
and  had  collected  nearly  all  of  the  payments  made  thereon 
since  it  was  so  transferred  and  delivered  to  it.  The  proof 
shows  that  payments  were  made  on  this  contract  by  Bosa 
Johnson  to  Steger  &  Sons  from  January  9,  1911,  on  to 
January  4,  1915,  and  after  the  latter  date  no  other  or 
further  payments  were  made  by  her  to  the  company  on 
account  of  this  transaction. 

The  only  question  involved  in  the  suit  is  whether  Bosa 
Johnson  was  a  minor  at  the  time  this  last  payment  was 
made.  She  made  a  number  of  payments  in  the  year  1912 
and  seems  to  have  made  no  other  from  the  24th  of  Novem- 
ber, 1912,  until  the  4th  of  January,  1915,  when  she  paid 
$3.00.  On  the  26th  of  October,  1914,  she  wrote  the  attor- 
ney of  appellee  a  letter,  asking  further  indulgence  and 
promising  payment  the  next  week.  She  seems  to  have 
made  some  payment  shortly  thereafter.  When  she  wrote 
this  letter  she  evidently  was  fully  aware  of  the  fact  that 
rshe  was  behind  with  her  payments  and  also  knew  that  she 
was  not  boimd  on  her  contract  made  during  her  minority 
unless  she  should  ratify  it  after  becoming  of  age. 

The  trial  judge  does  not  specifically  find  as  a  fact  the 
age  of  this  woman,  either  at  the  time  she  traded  for  the 
piano  or  at  the  time  she  made  the  last  payment  of  $3.00. 
In  her  testimony  she  stated  that  she  was  eighteen  years 
old  when  she  married,  and  that  she  married  in  the  year 
1912;  but  the  record  of  marriage  license  kept  by  the 
County  Court  Clerk,  which  was  introduced  in  evidence 
at  the  trial,  shows  that  she  was  married  in  1907  and  that 
it  was  stated  at  the  time  application  was  made  for  her 
license  that  she  was  over  sixteen  years  old  then.  If  she 
was  sixteen  years  old  in  1907,  then  on  the  4th  of  January, 
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1915,  she  must  have  been  about  twenty-two  years  old,  and 
was  then  competent  to  ratify  a  contract  made  by  her  when> 
a  minor. 

Her  mother,  who  was  examined  as  a  witness  in  her  be-^ 
half,  states  that  she  does  not  know  exactly  what  Rosa's 
age  is,  but  that  she  made  a  record  of  it  in  the  Bible  which' 
she  testified  was  at  her  house  at  the  time,  but  which  she- 
failed  to  produce  on  the  trial  so  as  to  show  what  her  exact 
age  was. 

Having  made  application  for  marriage  license  in  1907, 
and,  in  order  to  obtain  it,  having  given  her  age  as  sixteen* 
years  then,  and  such  marriage  license  being  issued  upon 
the  faith  of  the  truth  of  such  statement,  we  think  she  must 
be  held  to  be  bound  by  the  age  given  at  the  time  her  mar- 
riage license  was  issued.  While  she  states  she  was  mar- 
ried in  1912,  we  think  the  records  of  the  County  Court 
Clerk's  office  are  more  reliable  and  more  to  be  depended 
upon  than  what  she  testifies  abput  it.  The  burden  of 
proof  is  upon  her  to  show  that  she  was  a  minor  at  the  time- 
she  made  this  contract,  and  while  the  burden  is  probably 
upon  the  plaintiff  below  to  show  she  ratified  the  contract 
after  arrival  at  her  majority,  we  think  the  proof  fairly 
shows  that  she  was  of  age  when  she  made  the  last  payment 
of  $3.00  on  the  ith  of  January,  1915,  and  that  she  made 
such  payment  with  full  knowledge  of  the  fact  that  the  con- 
tract was  not  binding  upon  her  because  made  during  her 
minority  and  that  she  thereby  ratified  the  contract  she  en- 
tered into  for  the  piano  at  the  date  stated  supra.  If  we 
are  correct  in  these  conclusions,  and  we  think  we  are,  it 
follows  that  there  is  no  error  in  the  judgment  of  the  lower 
Court  and  it  must  be  affirmed  with  costs. 
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John  Gix.cheist  and  Wife  v.  Mrs.  S.  T.  Sattbbwhitb. 

1.  Judgment  by  Default.    Practice  in  obtaining,  and  the  form 

thereof. 

The  practice  to  be  pursued  in  obtaining  a  Judgment  by  de- 
fault in  a  court  of  law  and  the  form  of  the  entry  are  sug- 
gested in  the  opinion  of  the  court 

2.  Same.    Setting  aside  judgment  by  default.    Court  has  power 

and  discretion  to  do  so. 

The  court  undoubtedly  has  the  power  and  discretion  to  set 
aside  during  the  time  of  its  rendition  a  judgment  by  default 
upon  any  showing  satisfactory  to  himself;  and  in  the  ab- 
sence of  disclosure  of  the  grounds  for  such  action  this  court 
will  presume  that  the  circuit  judge  had  sufficient  causes  or 
reasons  for  setting  aside  the  judgment 

3.  Landlord  and  Tenant  and  Subtenant.     Defective  premises. 

Contributory  negligence. 

A  tenant  or  subtenant  occupying  or  using  premises  and  fully 
aware  of  their  defective  condition  and  laboring  under  no 
promise  to  repair  should  be  held  guilty  of  contributory  neg- 
ligence barring  recovery  where  there  is  no  excuse  for  in- 
attention at  the  time  of  injury. 

4.  Damages.      Inadequacy    of    verdict    as    indicating    passion, 

prejudice  and  caprice.     Not  so  when  record  demonstrates 
plaintiff  disentitled  to  recovery. 

Where  a  jury  in  a  personal  injury  case  has  returned  a  ver- 
dict in  favor  of  plaintiff  of  one  cent  it  cannot  be  said  that 
the  verdict  is  the  result  of  passion,  prejudice  or  caprice 
when  the  evidence  clearly  shows  that  the  plaintiff  was  guilty 
of  barring  contributory  negligence.  In  such  case  the  ver- 
dict will  not  be  disturbed. 


From  Davidson  County. 

Appeal  in  error  from  the  Third  Oircuit  Court  of  David- 
son County.    A.  B.  Rutherford,  Judge. 

21 
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C.  H.  RuTHEKFORD  for  Plaintiff  in  Error. 

Harby  Luck  and  W.  B.  Covington  for  Defendant  in 
Error. 

Me.  Justice  Moobe  delivered  the  opinion  of  the  Court 

This  action  was  instituted  bv  Gilchrist  and  wife  to  re- 
cover  a  judgment  for  injuires  alleged  to  have  been  sus- 
tained by  the  wife  while  walking  do\vn  steps  into  a  cellar 
under  a  house,  two  rooms  of  which  they  had  rented  from 
a  Mrs.  Stephens,  and  who  had  rented  the  entire  building 
from  Mrs.  Satterwhite.  Liability  is  predicated  upon  the 
dangerous  and  unsafe  condition  of  the  steps  at  the  time 
Mrs.  Gilchirst  was  injured,  which  were  known  to  be  in 
such  condition  at  the  time  the  property  was  rented,  or 
should  have  been  known  by  due  diligence,  and  also  upon 
the  further  ground  that  after  the  property  was  rented  to 
Mrs.  Stephens,  and  after  the  Gilchrists  had  rented  the 
rooms  and  were  occupying  them,  Mrs.  Satterwhite  was 
notified  of  the  faulty  condition  of  the  stairway  and  prom- 
ised to  repair  and  make  it  reasonably  safe,  but  failed  to  do 
90.  The  case  was  tried  before  Judge  Rutherford  and  a 
jury,  who  returned  a  verdict  in  favor  of  the  plaintiff  and 
assessed  her  damages  at  one  cent,  on  which  verdict  a  judg- 
ment was  rendered'  for  one  cent  and  the  costs  of  the  cause. 
Plaintiff  being  dissatisfied  with  this  verdict  and  judgment, 
moved  the  Court  for  a  new  trial  and  assigned  eighteen 
grounds  or  reasons  why  she  was  entitled  to  such  trial.  Her 
motion  being  overruled,  she  has  appealed  to  this  Court, 
and  has  assigned  five  errors,  and  for  these  she  seeks  a  re- 
versal of  the  case  and  its  remand  to  the  Circuit  Court  for 
a  new  trial. 

To  properly  understand  some  of  the  assignments  it  is 
necessary  to  give  a  brief  history  of  the  case.     Just  when 
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suit  was  inartituted  the  record  does  not  disclose,  but  the 
declaration  was  filed  the  21st  of  May,  1914.  Previous  to 
the  time  it  was  filed,  and  on  the  16th  of -May,  1914,  de- 
fendant had  moved  to  dismiss  the  suit  becaues  no  declara- 
tion had  been  filed  by  plaintiff.  It  is  stated  in  the  brief 
that  the  suit  was  pending  in  Court  several  months,  and  no 
declaration  being  filed,  the  motion  to  dismiss  for  that  reason 
was  made  at  the  time  stated.  When  this  motion  came  on 
for  hearing  plaintiff  was  allowed  until  the  20th  of  May  to 
file  a  declaration,  and  filed  it  as  stated  on  the  21st  of  that 
month.  The  case  is  styled  at  the  beginning  of  the  declara- 
tion as  John  Gilchrist  and  Wife  v.  Mrs.  S.  T.  Satterwhite. 
On  the  23rd  of  April,  1915,  the  defendant  under  the  style 
of  the  case  of  J.  S,  Gilchrist  and  Wife  v.  Mrs.  S.  T,  Satter- 
white,  filed  three  pleas — that  is,  this  record  shows  that 
these  pleas  were  filed  by  the  Clerk  of  the  Court  on  that 
date.  The  record  shows  that  on  the  17th  of  April,  1915, 
under  the  style  of  the  cause  of  J.  S.  GUchirst  et  ux.  v.  Lucy 
B.  Satterwhite,  what  is  termed  by  learned  counsel  for  ap- 
pellant a  judgment  pro  confesso  was  entered  in  the  cause, 
which  is  as  follows : 

"In  this  cause  it  appearing  to  the  satisfaction  of  the 
Court  that  the  defendant  has  been  regularly  brought  into 
Court  by  service  of  process,  and  she  having  failed  to  plead, 
answer  or  demur  within  the  time  required  by  law,  it  is 
therefore  considered  that  the  same  be  taken  for  confessed 
as  to  her  and  the  cause  set  for  hearing  ex  parte." 

This  entry  is  substantially  in  the  form  and  almost  in 
the  language  of  the  judgment  pro  confesso  entered  in  the 
Chancery  Court  where  the  defendant  fails  to  appear  and 
make  defense  within  the  time  required  by  law.  It  was 
after  this  entry  was  made  on  the  17th  of  April  that  de- 
fendant filed  her  pleas  on  the  23rd  of  April,  as  we  have 
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heretofore  stated.  On  the  26th  of  April  an  entry  was 
made  showing  a  motion  made  by  a  deputy  sheriff  in  which 
he  asked  to  be  allowed  to  amend  the  return  on  his  original 
summons  by  inserting  the  name  Satterwhite  in  place  of  the 
name  Satterfield,  and  this  amendment  was  allowed.  The 
original  summons  is  not  in  the  record,  nor  is  the  affiduvit 
filed  by  the  sheriff  on  which  this  motion  was  based,  and 
hence  we  cannot  say  except  from  inference  that  the  sheriff 
returned  on  the  summons  that  he  had  served  it  on  either 
Satterwhite  or  Satterfield.  This  entry  is  under  the  style 
of  the  case  of  /.  L.  Gilrest  and  Wife,  Haitie  Oilcrest,  v. 
Mrs,  Lucy  B.  Satterwhite,  There  does  not  appear  to  have 
been  any  exceptions  to  this  amendment 

On  the  18th  of  May  following,  under  the  head  of  J.  8, 
Oilcrest  and  Wife  v.  Mrs,  Lucy  B,  Satterwhite,  appears  an 
entry  showing  a  motion  by  plaintiff  to  strike  from  the  files 
defendant's  pleas  marked  filed  on  the  23rd  of  April,  1916, 
on  the  groimd  that  the  pleas  were  filed  after  the  judgment 
pro  confesso  was  taken  against  her  on  the  17th  of  April. 
This  motion  was  sustained  and  said  pleas  were  stricken 
from  the  files  and  held  for  naught.  No  exceptions  appear 
from  that  entry  to  have  been  taken  to  this  action  of  the 
Court.  On  the  22nd  of  May,  1915,  under  the  style  of  the 
cause  of  /.  S,  Gilcrest  et  al,  v.  Mrs,  Lacy  B,  Satterwhite, 
the  following  entry  was  made: 

"Be  it  remembered  that  this  cause  came  on  for  further 
hearing  on  this  22nd  day  of  May,  1915,  before  the  Honor- 
able A.  B.  Rutherford,  judge,  etc.,  upon  motion  to  set  aside 
pro  confesso  and  upon  hearing  argument  of  counsel  it  is 
ordered  that  the  order  pro  confesso  heretofore  entered  be 
set  aside  and  the  pleas  of  general  issues  filed  by  defendant 
April  23,  1915,  be  permitted  to  stand  and  the  cause  stand 
for  trial  at  this  term  of  the  Court.  Upon  motion  of  plain- 
tiff the  affidavit  of  Alvin  MoCam,  Esq.,  is  permitted  to  be 
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filed  this  date  and  plaintiff  excepted  to  the  ruling  of  the 
Court." 

Thereafter  on  December  10,  1916,  the  cause  was  heard 
by  Judge  Rutherford  and  a  jury  witK  the  result  heretofore 
stated. 

Under  the  first  assignment  it  is  insisted  that  the  trial 
judge  oommitted  reversible  error  in  setting  aside  the  de- 
fault judgment  rendered  April  17,  1915,  and  putting  plain- 
tiff on  trial  on  the  merits  of  the  cau^,  and  quite  an  exten- 
sive argument  and  a  number  of  authorities  are  cited  in 
support  of  this  assignment.  Whether  the  entry  made  on 
April  17,  1915,  was  technically  a  judgment  by  default  is  a 
matter  of  some  doubt.  As  stated,  it  is  substantially  such 
an  entry  as  is  made  in  Chancery  when  judgment  pro  con- 
fesso  is  entered  against  a  defendant  who  has  failed  to  ap- 
pear and  made  defense  to  the  suit.  It  does  not  meet  the 
requirements  of  a  judgment  pro  confesso  in  Chancery,  for 
in  such  entries  it  is  usual  to  recite  that  complainant's  bill 
is  taken  for  confessed  and  set  for  hearing  ex  parte,  while 
in  this  entry  it  is  simply  recited,  "It  is  therefore  considered 
that  the  same  be  taken  for  oonfeseed  as  to  her  and  the  cause 
set  for  hearing  ex  parte/'  without  reciting  what  is  taken 
for  confessed,  whether  plaintiff's  cause  of  action  as  stated 
in  her  declaration,  or  what  The  usual  precedure  in  such 
a  case  at  law,  where  the  defendant  fails  to  appear  and  make 
defense  to  the  cause  within  the  time  allowed  by  law,  the 
plaintiff's  attorney  appears  in  open  Court  and  moves  for 
judgment  by  default,  and  when  such  motion  is  made  he 
thereupon  directs  the  sheriff  to  call  the  defendant  to  come 
into  Court  and  defend  the  suit  brouglit  against  him,  or 
failing  to  do  so  judgment  by  default  will  be  taken  against 
him.  The  entry  in  this  case  does  not  indicate  that  any 
such  procedure  was  taken  by  the  plaintiff,  nor  does  it  indi- 
cate that  the  defendant  was  called  at  all  to  come  into  Court. 
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Caruthers  in  his  History  of  a  Lawsuit,  154,  gives  the 
form  of  a  judgment  to  be  entered  in  ease  of  default,  which 
is  as"  follows:  *'0n  motion  of  the  plaintiff  the  defendant 
was  solemnly  called  to  come  into  Court  and  defend  his  suit, 
but  failing  to  do  so  it  is  therefore  adjudged  that  the  plain- 
tiff recover  of  the  defendant  $1,000.00'',  or  if  proof  is 
necessary  to  show  the  amount  of  plaintiff's  claim  the  judg- 
ment recites  that  the  plaintiff  recovered  of  the  defendant, 
"his  damages  to  be  ascertained  by  a  jury  at  the  present 
term." 

The  entry  made  in  the  case  under  consideration  by  no 
means  conforms  to  the  procedure  usual  in  cases  of  judg- 
ment by  default  in  cases  at  law.  If  w^e  were  of  the  opin- 
ion that  there  was  any  merit  in  this  case  we  might  be 
inclined  to  hold  that  the  entry  in  the  record  termed  a 
judgment  pro  confesso,  was  in  substantial  conformity  to 
a  judgment  by  default.  But  whatever  our  opinion  may 
be  in  regard  thereto,  there  can  be  no  doubt  of  the  discre- 
tionary power  of  the  Circuit  Judge  to  set  aside  a  judgment 
by  default  at  the  same  term  of  Court  when  it  was  entered. 
All  the  cases  cited  by  learned  counsel  support  the  right  of 
the  trial  judge  to  set  aside  such  judgments  and  reinstate 
the  case  on  the  docket  for  trial  on  its  merits,  when  the 
motion  is  made  during  the  term  in  which  the  default  judg- 
ment was  entered.  It  is  true  Caruthers  and  all  the  deci- 
sions  indicate  that  before  such  judgment  will  be  set  aside 
the  defendant  must  show  a  good  defense  and  a  good  reason 
for  not  having  pleaded  in  time.  It  is  not  necessary  to 
take  up  or  analyze  the  many  cases  cited  by  learned  counsel. 
The  pleas  filed  by  defendant,  and  especially  the  plea  of 
not  guilty,  shows  a  good  defense  she  had  to  this  action. 
It  is  not  absolutely  necessary,  as  we  understand  the  rule, 
that  in  order  to  have  such  judgment  set  aside  a  defendant 
must  show  by  affidavit  the  reasons  why  he  failed  to  plead 
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within  the  time  allowed  by  law.  If  such  reasons  are  made 
to  appear  to  the  satisfaction  of  the  Court,  either  by  an 
affidavit  or  by  the  status  or  condition  of  the  record,  or  by 
statements  of  counsel  in  open  Court,  such  reasons  are 
sufficient  if  they  satisfy  the  mind  of  the  Court  that  justice 
demands  that  the  judgment  be  set  aside  and  the  case  put 
upon  trial  on  its  merits.  In  the  entry  setting  aside  the 
judgment  it  is  recited,  upon  argument  of  counsel,  the  Court 
thereupon  is  pleased  to  sustain  it,  and  he  ordered  the  case 
to  stand  for  trial  upon  its  merits  at  that  term  of  the  Court. 
Just  what  statement,  or  what  fads  were  presented  to  the 
trial  judge  that  satisfied  him  that  the  motion  should  be  sus- 
tained does  not  appear  from  the  record,  but  we  are  bound 
to  presume  sufficient  legal  reasons  were  shown  that  moved 
the  Court  to  act  in  favor  of  the  defendant.  The  trial  of 
this  case  before  a  jury  has  very  clearly  satisfied  our  minds 
that  no  injury  was  done  plaintiff  by  the  action  of  the 
Court  in  sustaining  the  motion  of  defendant  to  set  aside 
the  default  judgment,  and  we  therefore  overrule  the  as- 
signment challenging  the  action  of  the  Court  in  this  re- 
spect. 

In  the  second  assignment  it  is  insisted  that  the  Court 
was  in  error  in  not  setting  aside  the  verdict  *Spon  the 
ground  that  the  amount  of  damages  fixed  by  the  jury  in 
their  verdict  was  not  allowed  upon  a  basis  of  justly  com- 
pensating the  plaintiff  for  the  injury  sustained  by  her 
as  shown  by  the  imcontradicted  evidence."  We  do  not 
know,  and  of  course  cannot  know,  for  the  record  does  not 
show,  how  the  jury  reached  the  verdict  of  one  cent,  or 
upon  what  grounds  or  basis  their  verdict  was  fixed.  This 
record  abundantly  establishes  one  fact,  and  that  is  the 
gross  contributory  negligence  of  the  plaintiff  as  a  proxi- 
mate cause  of  her  injury  at  the  time  she  received  it,  and 
we  have  no  doubt  it  was  upon  this  ground  that  the  jury 
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allowed  her  the  small  nominal  damages  mentioned  in  its 
verdict.  Under  the  facts  of  this  case  and  the  charge  of 
the  judge  the  jury  might  well  have  returned  a  verdict 
against  the  plaintiff  for  costs  of  the  cause^  and  without 
going  into  the  facts  it  is  sufficient  to  say  that  in  our  opin- 
ion such  should  have  been  the  verdict  of  the  jury.  The 
evidence  is  clear  that  plaintiff  was  not  Mrs.  Satterwhite's 
tenant,  but  the  tenant  of  Mrs.  Stephens.  It  is  further- 
more clear  that  she  rented  the  use  of  this  cellar  and  stair- 
way leading  to  it  from  Mrs.  Stephens  and  not  from  Mrs. 
Satterwhite.  It  is  furthermore  clear  that  when  she  agreed 
to  the  use  of  this  particular  stairway  she  then  knew  of  its 
dangerous  and  unsafe  condition,  and  knowing  such  she 
continued  to  use  it  in  that  condition  until  she  was  in- 
jured. 

It  is  attempted  to  show  that  Mrs.  Satterwhite  had  prom- 
ised to  repair  and  make  it  reasonably  safe.  The  proof 
clearly  shows  that  her  promise  was  made  to  Mrs.  Stephens, 
her  tenant,  and  not  to  Mrs.  Gilchrist,  and  that  it  was  made 
after  Mrs.  Grilchrist  had  agreed  to  use  this  stairway  and 
at  the  time  was  in  fact  using  it.  It  was  Mrs.  Stephens, 
plaintiff's  landlady,  that  agreed  to  repair  the  stairway  and 
make  it  safe  for  the  use  of  Mrs.  Gilchrist,  and  it  was  she 
that  failed  to  perform  her  agreement.  So  that,  under  all 
the  authorities  we  think  the  jury  should  have  returned  a 
verdict  for  the  defendant.  But  if  wrong  in  that,  plaintiff's 
contributory  negligence  as  a  proximate  cause  of  her  in- 
jury was  abundantly  shown,  and  for  that  reason  the  ver- 
dict should  have  been  for  the  defendant. 

Under  the  third  assignment  it  is  insisted  that  the  ver- 
dict of  the  jury  is  so  grossly  inadequate  as  to  indicate 
passion,  prejudice  and  caprice  on  its  part.  We  do  not 
agree  with  learned  counsel  that  the  verdict  indicates  any 
such  condition  of  mind  on  the  part  of  the  jury,  and  feeling 
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it  unnecessary  to  deal  further  with  this  assignment  it  is 
overruled. 

Under  the  fourth  and  fifth  assignments  it  is  insisted 
the  Court  erred  in  not  delivering  to  the  jury  as  a  part,  of 
his  charge  two  requests  set  out  thereunder.  We  do  not 
intend  to  copy  these  requests  in  this  opinion,  but  will 
content  ourselves  with  saying  that  we  are  of  the  opinion 
that  neither  is  an  accurate  statement  of  the  law  govern- 
ing and  controlling  liability  in  this  case.  It  would  sub- 
serve no  good  purpose  to  copy  them  into  the  opinion,  but 
would  unnecessarily  extend  it.  These  assignments  are, 
therefore,  overruled. 

It  is  a  matter  of  serious  doubt  in  our  minds  whether 
this  plaintiff  received  such  injuries  by  the  fall  she  claims 
to  have  had  as  is  testified  to  by  her  on  the  stand.  Accord- 
ing to  statements  made  by  two  other  reputable  ladies,  were 
witnesses  in  the  case,  it  is  probable  that  the  broken  ribs 
of  which  she  complains  were  fractured  some  months  before 
this  accident  while  she  was  at  Craggie  Hope ;  but  whether 
this  is  true  or  not,  on  all  the  record  we  think  none  of  her 
injuries  were  very  serious,  and  it  clearly  appearing  from 
the  proof  offered  on  the  trial  of  this  cause  that  she  was 
guilty  of  such  gross  contributory  negligence  that  the  jury 
felt  unwilling  to  return  a  verdict  against  her  on  the  merits 
of  the  cause,  it  was  certainly  justified  in  giving  her  merely 
small  nominal  damages  on  account  of  such  contributory 
negligence. 

For  the  reasons  stated  the  judgment  is  in  all  respects 
:affirmed  with  costs. 


330  COUKT  OF  CIVIL  APPEALS, 


Moore  v.  Biddle. 


E.  G.  MooKE  AND  Wife  v.  W.  D.  Biddle,  iet  al. 

Writ  of  certiorari  denied  by  Supreme  Court,  1916. 

Master  and  Servant.  Scope  of  employment.  Unauthorized  search, 

A  railway  company  cannot  1>e  held  liable  in  damages  for  the 
wrongful  and  illegal  search  of  the  premises  of  plaintiff  made 
at  the  instance  of  a  subordinate  employee  not  actually  or 
ostensibly  charged  with  the  duty  of  investigating  thefts. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. 

Anderson  &  Crabtree  for  Plaintiff  in  Error. 

J.  W.  Canada  and  Fitzhugh  &  Murrah  for  De- 
fendants in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of  the 
Court. 

The  original  declaration  in  this  case  was  lost  and  so 
was  the  original  summons  in  the  case.  But  we  gather 
from  the  amended  declaration  that  the  suit  was  originally 
brought  against  W.  D.  Biddle,  W.  C.  Xixon  and  Thomas 
H.  West  the  receivers  of  the  St.  Louis  &  San  Francisco 
Railroad  Company,  and  E.  C.  Bryant  and  W.  F.  Lowe, 
citizens  of  Shelby  County,  and,  subsequently,  the  Nash- 
ville, Chattanooga  &  St.  Louis  Railway  Co.  was  made 
a  defendant. 
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The  suit  was  brought  to  recover  five  thousand  dollars 
as  damages  for  unlawfully  searching  the  house  and  prem- 
ises of  plaintiffs  in  error  for  the  alleged  purpose  of  dis- 
covering stolen  property. 

The  amended  declaration  alleges  that  November  22, 
1913,  plaintiff  in  error  resided  at  a  named  number  on 
Carolina  Avenue,  in  Memphis,  Tenn.,  at  which  place  they 
had  resided  since  August  3,  1911,  and  that  the  defendants 
Bryant  and  Lowe,  then  in  the  employment  of  the  defend- 
ant receivers  in  the  capacity  of  special  officers  or  secret 
service  men,  and  one  Osbom  who  was  in  the  employ  of 
the  Xashville,  Chatanooga  &  St.  Louis  Railway,  all  of 
whom  were  acting  within  the  scope  of  their  employment, 
and  said  Bryant  and  Lowe  were  acting  for  the  defendant 
receivers  of  the  St.  Louis  &  San  Francisco  Railroad  Co., 
and  the  said  Osborn,  acting  for  the  Nashville,  Chatta- 
nooga &  St.  Louis  Ry.,  procured  policemen  from  the  city 
of  Memphis,  and  accompanied  said  policemen  to  the  home 
of  plaintiff  in  error  and  then  and  there,  in  the  absence 
of  plaintiff  in  error  E.  G.  Moore,  in  a  rude  and  threaten- 
ing manner  surrounded  the  home  of  plaintiffs  in  error  and 
wrongfully  and  unlawfully  entered  the  same  with  said  police 
officers  and  then  and  there  rudely,  ruthlessly  and  recklessly 
searched  the  home  of  plaintiffs  in  error,  and  caused  the 
same  to  be  searched. 

It  is  alleged  that  the  special  agents  aforesaid,  and  said 
Osborn  had  no  warrant  or  authority  for  searching  their 
home,  that  they  procured,  accompanied  and  assisted  said 
police  officers  in  making  said  search,  and  their  conduct 
in  so  doing  was  ruthless,  reckless,  wanton,  wilful,  wicked 
and  malicious  and  their  manner  and  demeanor  were 
threatening,  overbearing  and  insulting. 

It  is  averred  that  defendants  conspired  together  to  make 
said  unlawful  search  of  the  home  of  plaintiffs  in  error; 
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that  they  acted  jointly  and  in  conjunction  with  each  other 
in  perpetrating  said  wrong  and  outrage  upon  the  rights 
of  plaintiff  in  error. 

It  is  alleged  that  by  reason  of  the  said  wanton,  reckless, 
unlawful  and  wicked  conduct  of  the  defendants,  plaintiff 
in  error,  Mrs.  Moore  was  frightened,  shamed,  humiliated 
and  disgraced ;  that  she  was  shocked  and  terrorized ;  that 
said  special  agents,  by  their  insinuations  and  statements 
that  her  husband  had  stolen  and  concealed  property  be- 
longing to  the  defendants,  caused  her  to  be  greatly  humili- 
ated ;  that  it  greatly  shocked  her  nervous  system  and  caused 
her  to  suffer  great  physical  pain  and  mental  distress ;  that 
she  was  made  sick  and  caused  to  suffer  physical  and  men- 
tal anguish. 

The  defendants,  Biddle,  Nixon  and  West,  as  receivers, 
interposed  a  plea  of  not  guilty,  and  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  also  interposed  a  similar 
plea.  The  case,  it  appears,  came  on  for  hearing  before 
the  Court  and  a  jury  in  October,  1914,  and  imder  instruc- 
tions from  the  Court,  they  found  for  the  defendants, 
Biddle,  Nixon  and  West,  as  receivers  for  the  St.  Louis 
&  San  Francisco  Railroad  Co.,  and  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Co. 

It  appears  that  thereupon  the  plaintiff  took  a  non-suit 
as  to  the  defendants  E.  C.  Bryant  and  W.  F.  Lowe  and 
thereupon  the  case  was  dismissed  at  the  cost  of  plaintiff 
below.  They  moved  for  a  new  trial,  which  was  overruled, 
and  excepted  and  prayed  and  were  granted  an  appeal  to 
this  Court. 

They  assign  two  errors  in  this  Court: 

1.  The  Court  erred  in  sustaining  the  motion  of  the 
defendant  receivers  in  the  Court  below  of  St.  Louis  &  San 
Francisco  Railroad  Co.   for  a  directed  verdict  in  their 
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favor  at  the  conclusion  of  the  proof  of  plaintiffs  in  error, 
because — 

First,  the  proof  showed  that  the  search  of  plaintiff's 
home  was  made  by  special  officers  in  the  employ  of  the 
defendant  receivers  acting  within  the  apparent  scope  of 
their  employment. 

Second,  because  the  evidence  and  the  reasonable  infer- 
ences to  be  drawn  therefrom  show  that  the  special  officers 
in  th  employ  of  the  defendant  receivers  were  acting  with- 
in the  apparent  scope  or  line  of  their  employment  in  this 
way  and  caused  the  search  of  plaintiff's  home. 

Third,  because  the  evidence  adduced  and  the  reasonable 
inference  to  be  drawn  therefrom  entitle  plaintiff  to  the 
submission  of  the  issues  to  the  jury. 

2.  The  Court  erred  in  directing  a  verdict  in  favor  of 
the  Xashville,  Chattanooga  &  St.  Louis  Eailway  at  the 
conclusion  of  all  the  proof  for  the  same  reasons  set  forth 
above  with  reference  to  its  action  as  to  defendant  receivers. 

After  an  examination  of  the  evidence  in  this  case,  and 
the  principles  of  law  applicable  to  the  facts  as  disclosed, 
we  are  unable  to  find  any  ground  of  liability  against  either 
one  of  the  railroads  sued,  and,  according  to  the  testimony 
in  this  case,  the  search  of  the  house  and  premises  of  plain- 
tiffs in  error,  under  the  circumstances  was  unauthorized 
and  a  matter  of  great  outrage  and  humiliation  to  them. 
If  they  had  any  remedy  at  all  it  was  against  the  indi- 
vidual defendants,  and  so  far  as  the  writer  is  permitted 
to  speak  for  himself  in  this  case,  he  thinks  they  would 
have  been  liable  if  the  suit  had  been  prosecuted  against 
them. 

It  is  possible  that  Mr.  Biddle,  Mr.  Nixon  and  Mr. 
West  were  in  the  employment  of  the  receivers  of  the  St. 
Louis  &  San  Francisco  Bailroad.     It  appears  that  they 
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were  informed  bj  some  negro  man  that  someone  had  taken 
a  lot  of  articles  from  a  car  of  the  Nashville  &  Chattanooga 
Railroad  and  carried  it  to  the  house  in  which  plaintiffs 
in  error  lived.  Thereupon,  Mr.  Biddle  and  Mr.  Nixon 
and  Mr.  West,  or  one  or  more  of  them,  called  up  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  and  told  them 
of  the  information  that  had  been  given  them  in  reference 
to  the  property  being  stolen  out  of  one  of  their  cars. 
Thereupon,  Mr.  Osborn,  who  was  a  demurrage  clerk  in 
the  local  office  of  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  was  sent  there  to  see  if  the  property  was  property 
that  had  been  taken  from  one  of  the  cars  of  that  company. 

According  to  the  testimony,  the  party  responding  to  the 
telephone  for  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way, assumed  that  the  parties  calling  up  over  the  phone 
had  the  property  in  their  control.  When  Mr.  Osborn  got 
over  there,  it  was  found  that  the  San  Francisco  people  did 
not  have  charge  of  the  property,  but  he  was  told  that  it 
was  supposed  that  it  had  been  stolen  and  carried  to  the 
house  of  plaintiffs  in  error.  Thereupon,  a  couple  of  police- 
men were  secured,  and  all  the  parties  surrounded  the  house 
of  plaintiffs  in  error  and  made  the  search  complained  of. 

The  proof  is  that  there  w^as  no  special  agent  or  detective 
in  Memphis  in  the  servnce  of  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  at  that  time.  It  is  also  showTi  that 
there  was  no  claim  agent  in  its  employ  in  Memphis  at 
that  time.  Said  railroad  simply  sent  Mr.  Osborn  to  the 
Frisco  freight  office  and  to  the  special  agent's  office  over 
there.  He  did  not  know  of  any  freight,  or  have  any  in- 
formation of  any  freight  that  had  been  stolen  from  any 
car  of  that  company. 

Mr.  Osborn  was  not  sent,  nor  was  any  one  sent  from 
that  railroad  to  look  out  for  stolen  freight. 
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We  are  unable  to  see,  under  the  authorities,  how  any 
liability  could  be  fastened,  under  the  rules  of  law,  upon 
the  Nashville,  Chattanooga  &  St.  Louis  Railway. 

A  very  late  case  decided  by  this  Court,  Townsell  v. 
Louisville  <&  Nashville  R,  R.  Co,,  et  al.,  4  Higgins,  211, 
discusses  the  question  involved  in  the  action  of  agents  and 
servants  of  railway  companies  using  the  processes  of  law 
wrongfully  and  without  authority  to  the  harrassment  and 
annoyance  of  citizens. 

That  was  a  case  where  the  servant  of  the  railroad  com- 
pany caused  the  search  warrant  to  be  issued  to  search  the 
premises  of  Mr.  Townsell  to  discover  stolen  property. 
There  was  a  demurrer  to  the  declaration  in  that  case  which 
was  sustained,  and  this  Court  reversed  the  action  of  the 
lower  Court  and  remanded  the  case  for  further  proceed- 
ings. 

In  this  case  there  was  no  process  of  law  sued  out  at  all. 

It  seems  that  these  parties  assumed  the  authority  to 
gather  up  some  policemen  and  proceeded  to  ransack  and 
search  the  house  of  plaintiff  in  error  in  order  to  discover 
the  alleged  stolen  property.  They  had  no  authority  exist- 
ing under  any  process  of  law,  nor  under  their  employment 
by  the  railroad  company,  to  engage  in  any  such  conduct. 
If  there  was  any  liability  at  all  it  was  a  personal  liability 
on  the  part  of  the  individuals  engaged  in  this  unlawful 
enterprise. 

There  is  no  error  in  the  judgment  of  the  Court  below, 
and  it  will  be  affirmed  with  cost. 
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Maxwell  OpEJatAXiNG  Co.  v.  City  of  Nashville. 

Writ  of  certiorari  denied  by  Supreme  Court. 

Nashville,  1916. 

1.  Revenue.    Hotels.    Right  to  operate  restaurant  without  pay- 

ment of  special  privilege  tax. 

A  hotel  operator  who  has  paid  the  privilege  tax  speciflecl  for 
hotels  cannot  be  required  to  pay  in  addition  a  special  tax 
provided  for  restaurants.  License  to  operate  a  hotel  em- 
braces the  privilege  of  maintaining  a  restaurant  In  connec- 
tion therewith. 

2.  Judicial  Notice  of  Customs.    Methods, 

Courts  are  permitted  to  take  cognizance  of  well  established 
and  well-known  methods  of  carrying  on  businesses. 


From  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County.    G.  B.  Kibkpatbiok,  Special  Judge. 

P.  M.  EsTES  for  Plaintiff  in  Error. 

EwiNQ  &  Garakd  for  Defendant  in  Error. 

Special  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

This  is  an  action  on  the  part  of  the  plaintiff,  Maxwell 
House  Operating  Company,  seeking  a  recovery  aa  against 
the  defendant,  City  of  Nashville,  of  $41.85,  being  the 
amount  of  certain  tax  or  license  fee  paid  by  the  plaintiff  to 
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the  defendant  under  protest,  covering  an  alleged  license 
due  on  account  of  the  operation  of  a  restaurant  or  cafe. 

There  was  judgment  in  favor  of  the  plaintiff  against 
the  defendant  before  the  justice  of  the  peace  for  $42.60, 
which  judgment  was  appealed  to  the  Circuit  Court,  where 
the  case  was  again  tried  before  the  judge  without  the  in- 
tervention of  the  jury,  and  upon  a  request  the  Court  made 
a  special  written  finding  of  fact,  the  facts-  as  thus-  found 
by  him  he  rendered  judgment  against  the  plaintiff  in 
favor  of  defendant,  pronouncing  judgment  against  the 
plaintiff  for  costs,  and  from  that  judgment  this  appeal  is 
prosecuted.  The  findings  of  fact  by  the  lower  Court  are 
in  accord  with  record  disclosures,  and  as  follows: 

"This  suit  was  brought  before  a  magistrate  in  Davidson 
County,  Tennessee,  to  recover  from  the  defendant,  the  City 
of  Nashville,  the  sum  of  $41.85,  which  the  city  had  col- 
lected from  the  plaintiff  under  a  distress  warrant  for  a  cafe 
or  restaurant  tax,  which  sum  was  paid  to  defendant  by  the 
plaintiff  under  protest,  and  receipt  taken  therefor.  This 
said  sum  was  paid  on  January  10,  1916,  and  suit  was 
brought  to  recover  it  from  the  city  on  January  17th  of  the 
same  year. 

The  Maxwell  House  is  one  of  the  most  prominent  hotels 
in  the  City  of  Nashville,  and  is  located  at  the  comer  of 
Church  and  Cherry  Streets,  now  Eourth  Avenue,  North,  in 
said  city,  and  is  well  known  throughout  the  country,  and 
has  been  running  as  a  hotel  since  1869. 

"In  the  year  1915  the  hotel  was  taken  over  by  the  plain- 
tiff known  as  the  Maxwell  Operating  Company,  a  corpora- 
tion, and  is  now  being  run  by  said  company.  Until  the 
Maxwell  House  was  taken  over  by  the  plaintiff  company  it 
operated  its  dining  room  on  the  second  floor,  from  which 
dining  room  regular  meals  were  served  to  the  hotel  guests 
of  the  city,  as  well  as  to  any  other  persons  who  did  not 

22 
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room  at  the  hotel.  For  years,  and  even  after  it  was  taken 
over  by  the  plaintiff  company,  they  had  what  was  known 
as  a  merchant'd  lunch  for  the  popular  price  of  fifty  cents, 
which  was  served  in  their  r^ular  dining  room. 

"On  or  about  the  first  of  August,  1915,  the  plaintiff 
company  opened  up  on  the  first  floor  of  the  hotel  a  restau- 
rant, in  addition  to  the  dining  room  that  they  were  then 
.running  on  the  second  floor.  That  the  restauirant  on  the 
first  floor  was  entered  from  Church  Street  and  also  from 
the  main  lobby  of  the  hotel,  and  it  was  from  this  restaurant 
or  dining  room  that  the  guests  of  the  hotel  were  served,  as 
well  as  many  who  were  not  guests  of  the  hotel.  This  new 
dining  room  or  restaurant  was  fitted  out  with  tables  and  a 
cashier's  stand,  and  in  addition  it  was  fitted  with  a  long 
lunch  counter  with  stools  opposite,  upon  which  patrons 
might  sit.  They  served  quick  lunches,  kept  on  hand  at  all 
times  certain  foods  prepared  to  be  served  at  a  moment's 
notice,  and  at  all  hours  of  the  day  or  night.  The  food, 
however,  was  prepared  from  the  main  kitchen  of  the  hotel 
which  had  always  been  used  for  that  purpose  before  the 
new  lunch  room  or  restaurant  was  opened  up.  In  front  of 
said  restaurant  on  Church  Street  was  placed  an  electric 
sign  upon  which  was  written,  *The  Maxwell  House  Cafe 
and  Lunch  Room,'  and  also  across  the  windows  looking 
out  on  Church  Street  was  written  the  same  sign  as  was 
written  on  the  electric  sign.  The  restaurant  was  made  at- 
tractive, and  was  fitted  up  with  the  necessary  equipments 
that  are  used  in  restaurant®  or  lunch  rooms  to  give  quick 
and  ready  service. 

"The  plaintiff  is  the  only  hotel  in  the  city  that  pays  the 
tax,  or  was  called  upon  to  pay  this  tax,  which  it  did  pay 
under  protest,  and  now  sues  the  city  to  recover  back.  That 
the  Maxwell  House  is  a  large  hotel  consisting  of  many 
rooms  and  under  the  Revenue  Act  of  1915  they  pay  the 
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regular  hotel  tax  as  required  under  said  ordinance^  and  of 
this  tax  the  plaintiff  does  not  complain^  but  it  does  com- 
plain of  paying  in  addition  to  this  regular  hotel  tax  that 
gives  it  the  right  to  operate  the  hotel  and  a  dining  room,  an 
additional  tax  as  a  cafe  or  restaurant. 

"No  cafe  or  restaurant  tax  was  paid  by  the  plaintiff 
company  until  January,  1916,  although  the  plaintiff  com- 
pany was  .requested  by  an  officer  of  the  city  to  pay  this  tax 
in  the  latter  part  of  the  year  1915,  after  they  had  opened 
up  their  said  restaurant  or  cafe  on  the  first  floor  of  the 
hotel. 

"They  ran  the  dining  room  on  the  second  floor  from 
the  time  that  they  opened  up  the  restaurant  on  the  first 
floor  in  August,  1915,  practically  until  the  first  of  Janu- 
ary of  this  year,  about  which  date  the  dining  room  on  the 
second  uoor  was  discarded  and  is  no  longer  used  by  the 
plaintiff  company,  but  it  has  not  been  fitted  up  for  any 
other  purpose  by  the  plaintiff  company,  and  could  still  be 
used  as  a  dining  room." 

This  Court  is  content  to  adopt  the  findings  of  the  trial 
judge  as  to  the  facts  in  this  case. 

There  was  a  motion  for  a  new  trial  before  the  lower 
Court  by  the  plaintiff  which  contained  and  was  based  upon 
a  number  of  grounds,  eight  in  all,  which  was  overruled 
and  the  same  grounds  are  interposed  and  relied  upon  as 
assignments  of  error  in  this  Court. 

There  is  really  but  one  question  in  the  case  material  to 
be  passed  upon,  and  that  is,  whether  or  not  the  plaintiff  in 
error  can  be  made  to  pay  a  license  tax  for  the  operation  of 
a  restaurant  or  cafe  in  addition  to  paying  the  hotel  tax. 
The  specific  statutory  enactment  constituting  the  basis  for 
the  action,  and  upon  which  recovery  is  sought,  is  the  Gen- 
eral Eevenue  Act  for  1915,  being  Chapter  101  of  the  Acts 
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for  that  year.     On  page  279  of  the  Acts  of  1915  as  pub- 
lished there  is  contained  the  following  provision: 

"Hotels  and  Taverns. 

For  each  room  excepting  dining  rooms,  kitchens 
and  parlors,  for  which  more  than  $1.50  per 

day  is  charged  each  room,  per  annum $  0.75 

For  each  loom  excepting  dining  iwms,  kitchens 
and  parlors,  for  which  is  charged  $1.00  or 

less  per  day,  per  room  per  annum 50 

Hotels  kept  at  places  of  summer  resorts  to  be  taxed  as 
other  hotels,  but  may  be  paid  semi-annually." 
On  page  288  there  is  the  following  provision: 

"Restaurants  and  Cafes. 

In  cities,  town  or  taxing  districts  of  35,000  in- 
habitants, or  over,  each  per  annum $40.00 

In  cities,  town  or  taxing  districts  of  from  20,000 

to  35,000  inhabitants,  each,  per  annum. ...   30.00 

In  cities,  town  or  taxing  districts  of  from  10,000 

to  20,000  inhabitants,  each,  per  annum 25.00 

In  cities,  towns  or  taxing  -districts  of  from  6,000  to 

10,000  inhabitants,  per  annum 20.00 

In  cities,  town  or  taxing  districts  of  from  2,000  to 

6,00O"inhabitant8,  each,  per  annum. ........   10.00 

In  cities,  towns  or  taxing  districts  having  less*  th-an 

2,000  inhabitants,  each,  per  annum 5 .  00 

In  counties,  not  in  towns,  cities  or  taxing  districts, 

each  per  annum 3 .  00" 

It  is  instructive  to  compare  this  Act  of  1915  with  the 
last  preceding  Revenue  Act  which  is  Chapter  479  of  the 
Acts  of  1909.  On  page  1740  of  said  Acts,  there  is  the  fol- 
lowing provision: 
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"Hotels  and  Taverns. 

For  each  room,  excepting  dining  rooms,  kitchens 
and  parlors,  for  which  more  than  $1.00  per 
day  is  charged,  each  room,  per  annum $0.75 

For  each  room,  excepting  dining  rooms,  kitchens 
and  parlors,  for  which  is  charged  $1.00  or 
less  per  day  per  room,  per  annum 50 

Hotels  kept  at  places  of  summer  resorts  to  be  taxed  as 
other  hotels,  but  may  be  paid  semi-annually." 

"Kestaijkants  and  Cafes, 

(Same  as  hotels,  on  each  room,  in  addition  as  follows) : 

In  cities,  town  or  taxing  districts  of  35,000*  in- 
habitants or  over,  each,  per  annum $40.00 

In  cities,  town  or  taxing  districts  of  from  20,000  to 

35,000  inhabitants,  each,  per  annum 30.00 

In  cities  towns  or  taxing  districts  of  from  10,000 

to  20,000  inhabitants,  each,  per  annimi 25.00- 

In  cities,  town  or  taxing  districts  of  from  6,000 

to  10,000  inhabitants,  each,  per  annum. ...   20.00 

In  cities,  towns  or  taxing  districts  having  less  than 

2,000  inhabitants,  each,  per  annum 3.00 

In  counties,  not  in  towns,  cities  or  taxing  districts, 

each,  per  annum 3 .  00 

This  shall  include  all  places  where  meals  are  served  at 
table." 

Thus  going  distinctly  and  directly  to  the  question  at 
issue,  whether  or  not  the  plaintiff  is  required  or  can  be 
made  'by  the  City  of  If  ashville  to  pay  an  additional  license 
or  tax  as  a  cafe  or  restaurant  in  addition  to  its  hotel  busi- 
ness. It  would  seem  that  there  ought  not  to  be  any  ques- 
tion  about  it.     That  is  to  say,  this  question  should  have 


342  COURT  OF  CIVIL  APPEALS, 

Maxwell  Co.  v.  City  of  Nashville. 

been  definitely  settled  as  a  legal  proposition,  and  should 
not  be  an  open  one  for  consideration  at  this  late  day. 

The  Maxwell  House  is  an  hostelry,  and  has  been  in  ope- 
ration, as  shown  by  the  statement  of  facts,  for  a  period  of 
approximately  fifty  years.  Its  dining  room  has  been  on 
the  second  floor  of  the  hotel.  It  has  operated  perhaps  in 
two  places  on  that  floor,  the  main  dining  room  and  a 
smaller  one. 

When  the  present  management  of  the  hotel  began  opera- 
tion the  first  of  January,  1915,  seeing  that  the  roomers, 
or  a  number  of  them  were  not  taking  their  meals  there,  but 
were  going  outside  the  hotel  for  them,  determined  that 
they  would  dispose  of  the  dining  room  upon  the  second 
floor  of  the  premises  and  remove  the  eating  department  of 
the  hotel  to  a  point  upon  the  first  floor  assessible  from  the 
street,  for  the  specific  purpose  of  retaining  the  custom  of 
its  patrons,  and  of  course  securing  such  additional  cus- 
tomers as  would  be  attracted  by  and  to  this  more  accessible 
point,  so  that  it  opened  up  on  the  first  floor  of  the  hotel  prop- 
erty in  a  room  adjoining  and  fiH)nting  upon  Church  Street, 
one  of  the  principal  thoroughfares  of  the  city,  a  cafe  or 
restaurant  with  a  lunch  counter  therein,  having  all  neoesr 
sary  and  proper  appliances  for  serving  those  who  sought 
meals  there  by  way  of  lunches  or  by  way  of  specific  orders 
to  be  prepared,  and  some  of  the  food  and  some  of  the  dishes 
were  served  from  the  food  already  prepared,  without  cus- 
tomers having  to  wait  any  length  of  time  for  the  prepara- 
tion of  special  orders.  In  other  words,  it  did  tJbat  class  of 
business  that  servesi  the  public  in  respect  to  furnishing 
eatables  generally.  It  not  only  in  this  way  supplied  its 
own  patrons,  the  occupants  of  the  rooms  in  the  hotel,  but 
supplied  any  member  of  the  public. 

It  would  seem  clear,  and  there  ought  to  be  no  necessity  of 
giving  any  definition  of  a  hotel  or  tavern  within  the  mean- 
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ing  and  contemplation  of  the  Kevenue  Acta  of  Tennessee. 
It  19  a  place  where  the  public  is  cared  for,  furnished  a 
place  to  sleep,  and  provided  with  eatables ;  where  the  man 
is  ministered  to  just  as  in  the  home.  This  Court  is  war- 
ranted in  taking  cognizance  of  the  fact  that  the  hotels  of 
this  country  are  operated  on  both  what  is  known  as  the 
American  plan,  where  there  is  a  daily  fixed  stipulated 
price  for  room  and  board  and  proper  care  and  attention 
as  guests,  or  where  a  room  is  furnished  for  a  stipulated 
sum  and  meals  are  furnished  to  guests  according  as  they 
shall  order  articles  of  food  desired,  at  a  price  fixed  there- 
for. This  Court  is  permitted,  in  its  judgment,  to  take 
judicial  cognizance  of  the  fact  that  in  some  of  the  hotels  in 
the  larger  cities  of  this  country  there  are  different  places 
in  the  hotels  where  the  guests  may  be  served  upon  the 
different  plans,  cafes,  restaurants,  dining  rooms,  grill 
rooms,  and  perhaps  under  other  names. 

In  the  passage  of  Revenue  Acts  of  the  character  in  ques- 
tion, having  in  contemplation  the  taxing  or  licensing  of 
the  operation  of  this  class  of  plant,  the  Legislature  is  pre- 
sumed to  have  considered  the  character  of  business  being 
conducted'  by  the  hotels  of  today,  and  there  are  few  per- 
haps of  the  larger  hotels  that  do  not  operate  upon  the  basis 
of  both  the  European  and  American  plan,  and  the  opera- 
tion of  a  hotel  upon  the  European  plan,  separating  the  cost 
of  the  room  and  the  meals,  is  just  as  much  the  operation 
of  a  hotel  as  if  the  same  was  upon  the  American  plan, 
where  a  fixed  stipend  is»  charged  by  way  of  compensation 
for  the  combined  service. 

Another  distinct  difference  between  the  hotel  and  restau- 
rant is  in  the  degree  of  liability  attaching  itself  to  the 
guest  of  the  hotel  and  that  of  the  restaurant.  As  an  illus- 
tration of  tile  function  of  the  hotel  or  inn  our  Supreme 
Court  has  said : 
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"An  application  to  the  innkeeper  for  entertainment  is 
sufficient  notice  of  the  traveler's  intention  to  become  a 
guest,  and  supplying  his  wants  and  furnishing  the  enter- 
tainment in  the  way  in  which  the  innkeeper  publicly  pro- 
fesses to  entertain  travelers  are  sufficient  acceptance  to  con- 
stitute the  relationship  of  host  and  guest.  This  may  be  of 
any  form  of  entertainment  which  the  innkeeper  publicly 
professes  to  serve.  The  traveler  receiving  lodging  without 
food,  or  food  without  lodging,  or  any  other  form  of  refresh- 
ment which  the  innkeeper  publicly  professes  to  serve  in 
the  usual  and  customary  way  in  which  travelers  are  enter- 
tained, thereby  becomes  a  guest.  22  Cyc,  1075 ;  16  Am^ 
&  Eng.  Enc.  of  Law  (2d  Ed.),  519;  Overstreet  v.  Moser, 
88  Mo.  App.,  72 ;  Wallmg  v.  Potter,  35  Conn.,  183." 

The  Supreme  Court  of  Nebraska,  in  PuUman  Palace 
Car  Company  v.  Lowe,  28  Neb.,  239,  44  Nw  W.,  226,  6  L. 
R.  A.,  809  26  Am.  St.  Eep.,  325,  quotes  the  following  from 
Walling  v.  Potter,  35  Conn.,  183,  supra,  approvingly: 

"In  WiniermiUe  v.  Clarke,  5  Sandf.  K  Y.,  247,  the 
Court  says  that,  in  order  to  charge  a  party  as  an  innkeeper, 
it  is  not  necessary  to  prove  that  it  was  only  for  the  recep- 
tion of  travelers  that  his  house  was  kept  open;  it  being 
sufficient  to  prove  that  all  who  came  were  received  as 
guests,  without  any  previous  agreement  as  to  the  time  or 
terms  of  their  stay.  A  public  house  of  entertainment,  for 
all  who  choose  to  visit  it,  is  the  definition  of  an  inn.  These 
definitions  are  really  in  harmony  with  each,  other.  Web- 
ster defines  a  traveler  as  one  who  travels  in  any  way.  Dis- 
tance is  not  material.  A  townsman  or  neighbor  may  be  a 
traveler,  and  therefore  a  guest  at  an  inn,  as  well  as  he  who 
comes  from  a  distance,  or  from  a  foreign  country.  If  he 
resided  at  the  inn,  his  relationship  to  the  innkeeper  is  that 
of  a  boarder ;  but  if  he  resides  away  from  it,  whether  far 
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or  near,  and  comes  to  it  for  entertainment  as  a  traveler, 
and  receives  it  as  such,  paying  the  ciLaix)mary  rates,  we 
know  of  no  reason  why  he  should  not  be  subjected  to  all 
the  duties  of  a  guest,  and  entitled  to  all  the  righte  and 
privil^^  of  one.  In  abort,  anyone  away  from  home,  re- 
ceiving acconmiodation  at  an  inn  as*  a  traveler,  is  a  guest, 
and  entitled'  to  hold  the  innkeeper  responsible  as  such." 
Hill  v.  Hotel  16  Gates,  124  Tenn.,  380-382. 

In  other  words  a  hotel  keeper  is  liable  and  responsible 
for  the  baggage  of  the  guest,  and  under  ordinary  conditions 
is  an  insurer,  whereas  the  ordinary  restaurant  keeper  has 
no  such  liability  attaching  to  him  because  of  the  relation 
of  landlord  and  guest  is  not  created  by  virtue  of  becoming 
a  mere  patron  of  the  restaurant  or  cafe.  This  was  held  in 
a  Memphis  case.  By  virtue  of  license  issued  to  the  plain- 
tiff company  as  a  hotel  keeper  it  has  the  right  and  there  is 
conferred  upon  it  power  or  authority  to  exercise  all  of  the 
elements  and  functions,  and  there  is  required  at  its  hands 
the  discharge  of  all  of  the  duties  and  responsibilities  of  an 
.  innkeeper.     Vosse  v.  Memphis^  9  Lea,  294. 

Perhaps  the  most  interesting  case  along  this  line  is  the 

New  Galt  House  Company  v.  City  of  Louisville, 
17  L.  B.  A.  (N.  S.),  566;  111  S.  W.,  351. 

In  this  case  the  question  at  issue  was  clearly  presented 
on  the  facts  on  all  fours  with  those  of  the  case  at  bar.  The 
Gait  House  was  a  co-temporary  of  the  Maxwell  House.  It, 
too,  had  been  operated  upon  the  American  plan  through 
many  years.  Changing  conditions  necessitated  the  aban- 
donment of  the  American  plan  for  the  European  plan. 
The  opinion  does  not  so  state,  but  the  record  shows  that  in 
its  case  also  its  old  dining  room  had  been  upstairs,  as  was 
the  former  custom,  and  in  changing  to  the  European  plan 
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the  restaurant  or  dining  room  was  placed  upon  the  ground 
floor. 

Upon  this  change  being  made,  the  City  of  Louisville 
conceived  that  the  hotel  was  liable  for  a  restaurant  tax  in 
addition  to  the  hotel  tax,  which  they  were  paying.  The- 
case  went  to  the  Court  of  Appeals  of  Kentucky,  which 
held  that  the  Gait  House  was  not  liable  for  restaurant  tax. 
In  its  opinion,  the  Court  said: 

"Undoubtedly,  if  the  city's  contention  is  upheld,  the 
appellant  must  pay  two  licenses  of  $150.00  each.  It  may 
be  admitted  that,  if  the  restaurant  as  conducted  by  appel- 
lant, were  separate  from  the  hotel,  the  owner  would  be- 
required  to  pay  a  restaurant  license  therefor ;  but  the  ques- 
tion remains  whether  or  not  the  mere  change  from  the 
American  plan  to  the  European  plan  authorizes  the  city 
to  impose  upon  the  appellant  two  licenses  of  $150.00  each, 
one  for  keeping  a  hotel  and  the  other  for  operating  a  res- 
taurant. And,  assuming  that  this  may  be  done,  are  we 
authorized  to  conclude  that  such  was  the  intention  of  the 
municipality  when  the  ordinance  above  set  forth  was  en- 
acted ?  We  do  not  think  such  a  deduction  is  maintainable. 
It  is  a  matter  of  common  knowledge  that  hotels  or  taverns,, 
whether  conducted  upon  the  American  or  European  plan, 
permit  persons  other  than  the  regular  guests  to  purchase- 
meals  whenever  desired.  The  main  business,  of  course, 
is  conducting  the  hotel  or  tavern.  The  furnishing  of  meals 
to  persons  other  than  the  regular  guests  is  a  mere  incident 
to  the  business.  This  incidental  business  does  not  change- 
the  nature  of  the  regular  business,  or  impose  upon  the  pro- 
prietor a  double  license.  It  is  immaterial  whether  the* 
hotel  is  conducted  upon  the  American  or  European  plan. 
Hotels  as  they  are  ordinarily  conducted  (perhaps  uni- 
versally so)  furnish  both  lodging  and  food  to  their  patrons.. 
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Indeed,  a  hotel  could  hardly  be  conducted  successfully  if 
the  proprietor  did  not  afford  the  guests  an  opportunity 
to  obtain  food  within  the  building.  Some  might  readily 
lodge  in  a  hotel  and  secure  their  meals  at  another  place; 
but  the  general  traveling  public,  including  women  and 
children,  could  not  do  this;  and  we  may  assume  that  no 
hotel  could  be  successfully  conducted  which  did  not  pro- 
vide food  for  its  guests.  If  the  appellant  operated  on  the 
American  plan,  and  in  addition  conducted  a  restaurant 
in  connection  with  its  business,  there  would  be  some  ground 
to  claim  that  a  double  licensexwas  due.  But  it  must  be 
assumed  that,  when  the  city  imposes  upon  appellant  the 
payment  of  a  license  of  $150.00  for  conducting  a  hotel, 
it  intends  that  it  shall  have  the  privilege  ordinarily  in- 
cluded in  the  business  of  the  hotel ;  and  certainly  if  this 
was  not  the  intention,  it  was  incumbent  upon  the  city  to 
declare  a  contrarv  intention  in  clear  and  unmistakable 
language.  If  appellant  is  required  to  pay  a  restaurajit 
license  of  $150.00  per  annum,  then  it  w^ill  have  paid  twice 
the  sum  that  any  other  first  class  hotel  in  the  city  of  Louis- 
ville pays  which  simply  conducts  a  hotel  on  the  American 
plan.  We  do  not  feel  authorized  to  assume  that  the  city 
intends  to  segregate  the  different  parts  of  the  business  of 
keeping  a  hotel,  and  charge  a  separate  license  for  each. 
"The  conclusion  we  have  reached  that  the  city  did  not 
intend  by  the  ordinance  under  discussion  to  impose  upon 
the  proprietor  of  a  hotel,  who  had  paid  the  regular  license, 
the  additional  burden  of  a  restaurant  license,  when  that 
contitutes  the  only  means  adopted  for  furnishing  his  guests 
with  food,  renders  it  unnecessary  that  we  should  discuss 
or  decide  whether  or  not,  under  the  charter,  the  city  has 
the  power  to  separate  the  different  parts  of  the  hotel  busi- 
ness and  charge  a  license  for  each;  and,  therefore,  this 
question  is  not  decided.     We  simply  held  that,  putting  a 
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reasonable  and  just  construction,  the  appellant  is  not  re- 
quired to  pay  the  additional  license  under  the  facts  as 
developed  in  this  record." 

Upon  the  question  of  taxes  and  their  favor  or  want  of 
favor  some  of  the  Tennessee  authorities  might  be  referred 
to. 

The  case  of  Chattanooga  Plow  Company  v.  W.  P.  Hayes, 
County  Court  Clerk  of  Hamilton  County,  reported  in  125 
Tenn.,  page  148,  involved  the  question  as  to  whether  or 
not  a  manufacturer  of  agricultural  implements  is  a  dealer 
or  merchant  within  the  meaning  of  our  revenue  statute 
so  as  to  be  liable  for  a  merchant's  tax.  The  company  had 
paid  all  the  taxes  which  were  assessable  against  it  as  a 
manufacturer.  This  case  sets  out  the  sections  of  the  reve- 
nue act  1909  and  of  the  assessment  act  of  1907,  and  al- 
though the  language  of  these  acts  is  sufficiently  broad  to 
include  a  manufacturer  within  the  definition  of  a  mer- 
chant or  dealer,  yet  the  Court  came  to  the  conclusion  that 
a  manufacturer  could  not  be  required  to  pay  a  merchant's 
license. 

In  reaching  this  conclusion,  the  Court  first  difiFerentiated 
the  case  from  a  number  of  cases  which  involved  the  whiskey 
business,  and  stated  that  in  those  cases  in  which  the 
whiskey  business  was  involved  a  construction  would  be 
given  that  would  affect  them  not  only  from  a  revenue  but 
also  from  a  police  standpoint. 

"Such  statutes  rest  both  upon  the  taxing  power  and  the 
police  power.  While  revenue  is  derived  from  them,  its 
collection  is  a  wholesome  and  valuable  police  regulation 
of  a  business  that  is  generally  regarded  as  injurious  to  the 
public  morals. 

"So  this  line  of  cases,  while  entirely  sound,  is  not  par- 
allel with  the  case  under  consideration,  and  may  be  dis- 
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missed  without  further  comment.  Before  determination 
of  the  nature  of  the  complainant's  occupation  or  business, 
it  is  proper  to  remark  that  the  assessments  and  revenue 
statutes  of  this  State,  in  force  for  a  great  number  of  years, 
have  been  similar  in  their  terms  to  those  under  considera- 
tion and  the  executive  department  of  the  government  has 
never  before  construed  them  as  imposing  a  merchant's  or 
dealer's  tax  upon  manufacturers  such  as  complainant.  The 
construction  placed  upon  a  statute  by  the  officers  whose 
duty  it  is  to  execute  it  is  entitled  to  a  great  consideration. 
U,  8.  V.  Ceredo  Hermanas  y  Compams,  209  TJ.  S.,  337, 
28  up.  C.  T.,  532,  52  L.  Ed.,  821 ;  Union  Insurance  Com- 
pany V.  Hoge,  21  How.,  35,  16  L.  Ed.,  61 ;  Cyc,  Vol.  36, 
page  1140.  The  weight  of  such  construction  is  of  especial 
force  in  the  case  of  statutes  prescribing  penalties,  or  levy- 
ing impositions,  where  the  executive  construction  has  been 
in  favor  of  the  persons  affected.  U.  8.  v.  1000,  412  Gal- 
lons of  Distilled  Spirit,  10  Blatchf.,  428  Fed.  Gas.,  No. 
15,960. 

"It  is  also  a  settled  rule  of  interpretation  in  this  State 
that  statutes  levying  taxes  or  duties  upon  citizens  will  not 
be  extended  by  implication  beyond  the  clear  import  of  the 
language  used,  nor  will  their  operation  be  enlarged  so  as 
to  embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy.  All  questions  of  doubt 
upon  the  construction  of  the  statutes  will  be  resolved 
against  the  government,  and  in  favor  of  the  citizens,  be- 
cause the  burdens  are  not  to  be  imposed  beyond  what  the 
statutes  expressly  imports.  Eng.  v.  Crenchaw,  120  Tenn., 
531,  110  S.  W.,  2  Tenn.,  J7  L.  R.  A.  (N.  S.),  753,  127 
Am.  St.  Rep.,  1025;  Memphis  v.  Bing,  94  Tenn.,  644, 
30  S.  W.,  745 ;  Crenchaw  v.  Moore^  124  Tenn.,  528,  127 
S.  W.,  924." 
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In  that  case  also  the  Court  used  the  following  language 
on  page  151: 

"Complainant  has  been  in  business  in  Hamilton  County, 
Tenn.,  for  twenty-eight  years,  and  has  never  been  called 
upon  to  pay  any  license,  or  privilege  taxes,  in  the  nature 
of  the  taxes  now  demanded." 

This  Court  is  of  opinion  under  the  facts  as  found  and 
the  law  as  enunciated  by  the  Supreme  Court  of  Tennessee 
that  the  learned  judge  who  tried  this  case  in  the  Circuit 
Court  was  in  error  in  the  conclusion  reached  and  judg- 
ment pronounced;  that  under  the  facts  found  and  shown 
to  exist  under  the  record,  the  City  of  Nashville  had  no 
right  to  levy  and  collect  this  license  fee,  and  it  having  been 
paid  under  protest  by  the  plaintiff  in  error,  it  should  have 
been  awarded  judgment  for  the  recovery  back  of  that  pay- 
ment. There  is  no  evidence  to  support  the  judgment  ren- 
dered in  the  Court  below,  in  the  opinion  of  this  Court. 
The  result  is  that  the  decree  and  judgment  of  the  lower 
Court  is  reversed  and  judgment  awarded  here  for  the 
amount  of  the  payment  with  interest  and  all  costs. 
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Mrs.  J.  W.  Hull  and  Husband  v.  K.  W.  Simmons. 

Writ  of  certirorari  denied  by  Supreme  Court,  1917. 

1.  Automobiles.    RespansiyiHty  of  ovmer  for  acU  of  horrower. 

The  owner  of  an  automobile  Is  not  personally  responfiible  for 
the  acts  of  a  party  to  whom  he  has  loaned  the  machine  In 
the  absence  of  knowledge  of  incompetency. 

2.  Same.    Must  he  relation  of  master  and  servant. 

An  owner  can  be  held  liable  for  the  acts  of  another  only  when 
it  is  shown  that  the  relation  of  master  and  servant  exists. 

:3.   Same.    Husband  and  wife.    Former  not  necessarily  agent  of 
wife  owning  automobile. 

That  the  party  operating  a  machine  ait  the  time  of  collision 
was  husband  of  the  owner  is  not  conclusive  that  he  was  agent 
of  the  wife. 

4.  Same.    Hushand^s  business. 

If  at  the  time  of  collision  the  husband  was  upon  a  mission  of 
his  own,  the  wife  is  not  liable  for  his  negligent  acts. 

5.  Same.    Joint  object. 

But  if  ait  the  time  the  machine  was  running  to  accomplish  a 
joint  purpose,  or  if  the  Journey  is  in  progress  partly  for  a 
purpose  of  the  husband  and  partly  to  aid  the  wife,  then  the 
latter  may  be  held  liable  as  principal.  This  would  be  the 
result  where  husband  and  wife  were  riding  in  her  car  with 
the  intention  of  visiting  two  points,  one  of  which  was  the 
objective  of  the  wife,  the  other  of  the  husband. 

'6.   Automobiles.    Passenger  riding  on  footboard  of  jitney.    Con- 
tributory negligence. 

It  cannot  be  ruled  as  a  matter  of  law  that  a  passenger  riding 
upon  the  footboard  of  jitney  bus  is  guilty  of  such  contribu- 
tory negligence  as  will  bar  his  right  of  action  against  an- 
other who  jambs  him  by  the  negligent  colliding  of  a  car 
with  the  one  in  which  he  is  riding. 


352  COURT  OF  CIVIL  APPEALS, 

Hull  17.  Simmons. 

7.  Same.    Riding  in  unlicensed  machine  will  not  har» 

The  fact  that  a  person  negligently  injured  by  another  was  rid- 
.  ing  in   an   unlicensed  and   unregistered   automobile   is   no 
defense  to  an  action  for  damages  founded  upon  the  negligence- 
of  the  inflictor  of  the  injuries. 

8.  Same.    Duty  of  passenger  as  to  lookout. 

It  is  error  for  the  court  to  instruct  the  Jury  that  it  is  the  duty 
of  the  occupant  of  an  automobile  along  with  the  operator 
to  keep  a  lookout  ahead  for  dangers. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County. 

Wilson  &  Armstrong  for  Hulls. 

Ed.  Bell  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Plaintiff  instituted  this  suit  against  Hull  and  wife 
to  recover  damages  for  personal  injuries  claimed  to  have 
been  sustained  by  him  by  reason  of  a  collision  between 
two  automobiles  in  the  City  of  Memphis.  Simmons  was. 
an  occupant  of  one,  which  was  being  operated  as  a  jitney^ 
and  the  colliding  car  was  owned  by  Mrs.^  Hull  and  was- 
in  charge  of  her  husband  at  the  time  of  the  collision. 

There  was  a  trial  before  the  Court  and  jury,  resulting 
in  a  joint  verdict  and  judgment  of  $500.00  against  the 
Hulls.  They  made  separate  motions  for  a  new  trial  and 
are  here  assigning  errors  upon  the  refusal  of  the  Court 
to  sustain  those  motions.     Simmons  also  entered  a  motion 
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for  a  new  trial  and  is  here  assigning  errors.     We  shall 
treat  of  the  assignments  made  by  Mrs.  Hull  first. 

It  is  her  contention  that  although  she  was  the  owner  of 
the  machine,  it  was  being  operated  by  her  husband  at  the 
time  of  the  collision  as  a  mere  borrower  and  upon  his  own 
business.  The  Circuit  Judge  submitted  to  the  jury  instead 
of  sustaining  the  motion  for  peremptory  instructions  the 
question  as  to  whether  the  husband  was  the  agent  of  the 
wife  and  of  himself  or  of  the  wife  at  .the  time  of  the  in- 
jury, and  the  response  was  that  Hull  was  agent  of  his 
wife.     This  action  of  the  Court  is  assigned  as  error. 

There  is  material  evidence  tending  to  show  substantially 
the  following  facts:  Hull  is  a  plumber  in  the  City  of 
Memphis,  doing  an  extensive  business  and  oivning  and 
operating  several  automobiles.  The  wife  is  the  owner 
of  a  larger  car  used  by  her  principally  for  pleasure.  They 
have  no  chauffeur  to  nm  this  latter  car.  Mrs.  Hull  op- 
erates it  generally,  and  occasionally  she  requests  her  hus- 
band to  operate  or  consents  to  his  running  it. 

Upon  the  day  of  the  injury  Hull  went  to  lunth,  and 
while  at  home  his  wife  asked  him  to  return  for  her  from 
his  business  place  about  four  o'clock  for  the  purpose  of 
driving  her  into  the  city  and  to  Goldsmith's  in  particular, 
where  she  desired  to  do  some  shopping.  Mrs.  Hull  was 
at  that  time  suffering  from  an  injured  arm  to  such  an 
extent  as  that  she  could  not  manage  the  car,  and  requested 
her  husband  to  operate  it  for  her.  He  came  back  to  his 
residence  at  the  appointed  time,  using  one  of  his  own  cars. 
He  hailed  his  wife  and  notified  her  that  he  was  ready  to 
carrv  her  to  the  citv  in  his  machine,  but  she  informed  him 
that  she  would  not  ride  therein,  and  that  he  must  take 
her  car  out  of  the  garage  and  use  it  in  making  the  trip, 
for  the  reason  that  she  did  not  like  to  ride  in  one  of  his 

23 
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cars.  The  husband  then  or  at  an  earlier  time  in- 
formed Mrs.  Hull  that  he  desired  to  drive  to  the  comer 
of  Vance  and  Fourth  Streets  for  the  purpose  of  inspect- 
ing a  job.  She  thereupon  told  him  that  he  might  use  her 
car  in  making  the  trip,  provided  he  would  return  for  her. 
He  carried  his  wife  to  Goldsmith's  and  went  thence  to 
Vance  and  Fourth  and  did  his  inspecting,  and  was  return- 
ing to  Goldsmith's  very  late  in  the  afternoon  for  the  pur- 
pose of  complying  with  his  wife's  instructions  and  taking 
her  home,  and  it  was  upon  this  trip  that  he  collided  with 
the  machine  in  which  Simmons  was  riding.  Hull's  resi- 
dence was  at  quite  a  distance  from  Goldsmith's  or  from 
Vance  and  Fourth. 

We  are  of  opinion  that  the  Circuit  Judge  did  not  com- 
mit error  in  submitting  the  question  of  principal  and  agent 
to  the  jury.  We  have  consulted  a  vast  number  of  authori- 
ties and  singularly  enough  we  found  no  one  with  facts 
similar  to  those  with  which  we  have  here  to  deal.  The 
rule  is  undoubtedly  to  the  effect  that  in  the  absence  of 
statute  the  owner  is  not  liable  for  injuries  inflicted  while 
his  machine  is  in  the  hands  of  the  borrower ;  it  is  also  true 
that  before  the  owner  can  be  held  responsible  the  relation 
of  principal  and  agent  must  be  established;  and  it  is  like- 
wise indisputable  that  the  mere  fact  that  the  operator  is 
husband  of  the  owner  is  not  of  itself  sufficient  to  make 
the  wife  responsible.  These  principles  are  deducible  from 
Goodman  v.  Wilso7i,  129  Tenn.,  464,  and  other  decisions. 
These  need  not  be  specifically  mentioned  as  they  are  but 
enunciations  of  the  doctrine  that  the  principal  is  liable 
only  for  those  acts  of  his  agent. 

Again,  case  after  case  announces  the  rule  to  be  that  if 
an  agent  departs  from  the  master's  duties  and  pursues  a 
concern  of  his  own,  the  master  is  not  liable.  Other  deci- 
sions are  to  the  effect  that  the  lender  of  an  automobile  to 
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a  competent  person  is  not  responsible.  But  not  one  of 
these  authorities  reaches  the  peculiar  facts  of  this  con- 
troversy in  such  way  as  to  require  a  ruling  against  the 
plaintiff  as  a  matter  of  law.  A  few  of  these  distinguish- 
ing features  will  now  be  enumerated. 

The  primary  object  in  using  the  larger  or  family  car 
was  to  accommodate  Mrs.  Hull.  It  is  probable  that  if 
she  had  gone  with  her  husband  in  his  machine  there  would 
have  been  no  collision.  Moreover,  Mrs.  Hull  evidently 
had  in  contemplation  one  journey  to  be  made  by  herself 
and  husband,  and  it  is  apparent  that  both  were  interested, 
and  if  so,  the  husband  was  acting  for  her  as  well  as  him- 
self. It  is  indisputable  that  the  husband  was  pursuing 
to  the  letter  the  instructions  of  the  wife  in  taking  her  to 
Goldsmith's  and  going  to  Vance  and  Fourth,  and  return- 
ing there  for  her  instead  of  going  to  his  place  of  business, 
as  would  have  been  the  usual  thing  had  he  been  about 
his  own  affairs.  We  think  it  a  reasonable  interpretation 
of  the  facts  that  throughout  the  whole  journey,  or  at  least 
while  going  to  Goldsmith's  he  was  acting  for  his  wife. 

Able  counsel  for  Mrs.  Hull  call  our  attention  to  a  line 
of  cases  holding  that  an  agent  or  borrower  who  is  returning 
from  his  mission,  although  in  accordance  with  instruc- 
tions, is  acting  independently  while  returning  and  not  as 
agent:  Bririkman  v.  Sukerman,  159  X.  W.,  316;  Dan- 
forth  V.  Fisher,  21  L.  R.  A.  (N.  S.),  93.  But  the  case  at 
bar  can  be  differentiated  from  those  in  that  the  particular 
mission  in  question  was  originally  contemplated  by  the 
owner  as  a  part  of  the  journey  and  was  made  one  of  the 
conditions  upon  which  the  husband,  the  agent,  would  op- 
erate the  car  and  there  is  the  fiirther  distinction  that  a 
jury  could  well  find  that  after  leaving  Vance  and  Fourth 
Hull  was  driving  exclusively  for  the  benefit  of  his  wife  or  • 
for  their  joint  benefit. 
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Mrs.  Hull  also  insists  as  another  ground  for  peremptory 
instructions  that  Simmons  was  guilty  of  proximate  con- 
tributory negligence  in  riding  upon  the  running  board 
of  the  machine  occupied  by  him  at  the  time  of  the  col- 
lision; and  it  is  urged  that  his  case  must  be  assimilated 
with  that  of  a  passenger  upon  a  street  car  or  railway  car- 
riage who  recklessly  assumes  a  dangerous  position.  The 
facts  are  these :  One  Knight  was  the  owner  or  the  operator 
of  a  jitney  bus  that  passed  near  Simmons'  residence. 
Upon  the  date  of  his  injury  and  while  standing  at  a  street 
intersection  he  hailed  the  jitney  while  on  its  way  into  the 
city  and  desired  to  and  did  become  a  passenger  thereon, 
his  destination  being  his  place  of  work.  The  machine 
was  full  and  he  had  to  stand  upon  the  running  board  or 
else  await  some  other  mode  of  transportation.  It  was 
while  he  was  thus  riding  that  Hull's  machine  bumped  into 
the  jitney  and  throw  Simmons  to  the  ground.  It  is  also 
said  that  he  was  negligent  in  thus  riding  because  he  had 
a  wooden  foot.  It  was  shown,  however,  that  this  was  so 
perfectly  adjusted  that  even  his  intimate  friends  did  not 
know  that  he  had  such  a  limb. 

We  are  of  opinion  that  it  cannot  be  ruled  as  a  matter 
of  law  that  Simmons  was  guilty  of  proximate  contributory 
negligence,  and  that  this  question  was  properly  passed 
upon  by  the  jury.  It  is  not  the  case  of  carrier  and  pas- 
senger; but  even  in  those  relations  it  is  not  negligence 
per  se  for  a  passenger  to  assume  a  position  upon  the  plat- 
form because  of  crowded  conditions  in  the  car.  We  over- 
rule Mrs.  Hull's  assignments  of  error. 

Hull  insists  that  the  Circuit  Judge  should  have  given 
peremptory  instructions  both  because  Simmons  was  riding 
upon  the  platform  as  just  stated,  and  also  because  the  vehicle 
in  which  he  was  riding  was  not  licensed  as  required  by  the 
laws  regulating  automobiles.   It  is  contended  that  both  the 
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operator  and  the  passenger  in  such  machine  are  trespassers 
upon  the  highway  and  that  one  can  never  recover  damages 
for  injuries  received  while  so  riding.  The  mere  statement 
of  the  proposition  bears  its  own  refutation.  We  have  wisely 
adopted  the  rule  that  there  must  be  causal  connection  be- 
tween the  violation  of  law  and  the  reception  of  injuries 
while  thus  infracting  the  law;  and  if  it  can  be  seen  that 
the  violation  of  law  had  no  connection  with  the  injuries, 
it  will  never  be  ruled  absolutely  that  the  party  is  guilty 
of  contributory  negligence.  We  think  this  exact  question 
has  been  settled  against  appellant  Hull  in  the  case  of  Black 
V.  Moore,  136  Tennessee,  73;  Railway  Co.  v.  J,  E, 
Vaughn,  1916  E,  L.  K.  A.,  1222 ;  see,  also,  2  Ruling  Case 
Law,  page  1208,  where  the  Massachusetts  cases  relied  upon 
by  learned  counsel  for  Hull  are  criticized  as  unsound. 
We  overrule  Hull's  assignments  of  error. 

The  assignments  of  error  of  Simmons  are,  in  substance, 
that  the  verdict  is  so  inadequate  as  to  indicate  prejudice 
or  caprice,  and  that  the  Circuit  Judge  committed  error  in 
his  instructions  to  the  jury  with  respect  to  contributory 
negligence.  We  agree  with  the  Circuit  Judge  that  the 
verdict  is  inadequate ;  but  we  might  hesitate  to  reverse  if 
there  were  no  material  errors  in  the  charge. 

It  is  next  urged  that  the  judge  instructed  the  jury  that 
if  Simmons  for  any  reason  took  a  position  on  the  running 
board  instead  of  inside  the  car  he  would  be  guilty  of  con- 
tributory negligence  such  as  would  disentitle  him  to  re- 
covery; and  also  that  if  such  negligence,  he  being  guilty 
of  negligence,  remotely  contributed  to  the  injury  the  jury 
should  mitigate  the  recovery ;  and  it  is  further  complained 
that  the  Court  told  the  jury  that  if  Simmons  was  guilty  of 
negligence  either  in  standing  upon  the  running  board  or 
in  failing  to  notify  the  chauffeur  of  the  coming  danger  if 
he  saw  it  or  could  have  seen  it,  the  Court  charging  the 
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jury  that  it  was  the  duty  of  this  passenger  as  well  as  the 
operator  to  view  the  street  ahead  of  him  and  thus  keep 
a  lookout  for  danger,  then  he  could  not  recover. 

We  are  of  opinion  that  it  was  not  the  duty  of  the  pas- 
senger as  a  matter  of  law  to  keep  a  lookout  ahead  just  as 
the  operator  does;  nor  is  this  duty  exacted  of  the  pas- 
senger even  if  the  machine  is  being  operated  without  a 
license  but  without  his  knowledge.  We  have  just  held 
that  it  is  not  negligence  per  se  for  the  passenger  to  ride 
upon  a  running  board.  Hence,  the  manifest  errors  com- 
mitted by  the  Circuit  Judge  which  may  be  sufficient  to 
account  for  the  small  verdict  rendered.  It  results  from 
the  foregoing  that  the  judgment  will  be  reversed  and  the 
cause  remanded  for  a  new  trial  in  accordance  with  the 
views  herein  expressed.  Mr.  and  Mrs.  Hull  are  jointly 
taxed  with  the  costs  of  this  Court. 
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Park  City  v.  Bessie  Owens. 

Affirmed  by  the  Supreme  Court  at  Knoxville. 
(September  Term,  1917.) 

1.  Municipal  Corporations.    Maintenance  of  sidewalks.    Taking 

over  after  construction  hy  property  owner. 

A  city  which  imposes  the  duty  of  constructing  sidewalks  upon 
property  owners  may  nevertheless  be  held  liable  in  damages 
for  defects  therein. 

2.  Same.    Notice  of  defects.    Defects  of  original  construction. 

It  Is  not  incumbent  upon  plaintiff  suing  for  injuries  occasioned 
by  an  unsafe  street  to  prove  actual  notice  of  the  defective 
sidewalk,  if  the  defect  was  in  original  construction;  and  this 
rule  applies  to  sidewalks  taken  over  by  the  city. 

3.  Same.    Duty  of  city  to  exercise  reasonable  care  to  inspect. 

A  municipality  which  takes  over  streets  and  sidewalks  built 
by  others  is  bound  to  the  exercise  of  reasonable  care  to  see 
that  those  streets  and  sidewalks  are  reasonably  safe. 

4.  Same.    Contributory  negligence  of  pedestrian  for  jury.  When, 

Whether  the  injured  traveler  had  knowledge  of  the  defect  or 
was  guilty  of  contributory  negligence  are  questions  for  the 
jury  where  evidence  of  knowledge  and  appreciation  is  not 
clear. 

5.  Amendment  of  Declaration  so  as  to  Aver  Notice  to  Matob 

AS  Required  by  Act  1913.    Permissible  after  motion  in  arrest 
of  judgment. 

A  plaintiff  suing  a  city  for  personal  injuries  may  be  per- 
mitted wihile  a  motion  in  arrest  of  judgment  is  pending  to 
amend  his  declaration  so  as  to  aver  the  serving  of  notice  of 
claim  upon  the  mayor  as  required  by  Act  1913. 

6.  Nonjoinder  of  Parties.     Matter  of  abatement.     Waiver  by 

general  issue. 

The  defense  of  nonjoinder  of  parties  is  matter  of  abatement 
and  is  waived  by  the  filing  of  the  general  issue. 
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7.   Practice.  Introduction  of  Evidence.    Private  Acts  of  the  Leg- 
islature,   Judicial  cognizance, 

A  party  desiring  to  obtain  the  benefit  of  a  private  Act  of  the 
Legislature  need  not  offer  proof  of  the  Act  He  may  read 
it  from  the  published  Acts,  or  the  court  will  take  Judicial 
notice  of  it. 


Feom  Kxox  County. 


Appeal  in  error  from  the    Circuit    Court    of    Knox 
County.     Hex.  W.  E.  Donaldson^  Special  Judge. 

A.  Y.  Burroughs  for  Plaintiff  in  Error. 

J.  Alvin  Johnson  for  Defendant  in  Error. 

Me.    Justice   IIiggins   delivered   the   opinion   of   the 
Court. 


Mrs.  Owens  instituted  this  suit  against  Park  City, 
a  municipal  corporation,  formerly  in  existence  in  Knox 
County,  to  recover  damages  for  personal  injuries  claimed 
to  have  been  sustained  by  her  in  a  fall  at  an  intersection 
of  Glenwood  Avenue  and  Winona  Street.  She  averred 
that  at  this  point  the  city  had  wrongfully  and  negligently 
placed  or  had  allowed  to  remain  projecting  above  the  level 
of  the  sidewalk  of  concrete  a  plank  some  inch  and  a  half 
or  two  inches,  and  had  also  constructed  or  allowed  to  form 
at  that  place  a  deep  gully  or  ditch  some  three  feet  wide 
and  twelve  inches  or  more  in  depth  and  of  rough  bottom- 
ing, upon  which  she  fell  when  her  shoe  heel  was  caught 
upon  the  projecting  plank.  In  addition  to  this  she  averred 
this  plank  had  been  covered  over  with  grass  and  was  other- 
wise obscured.     She  alleged  that  the  city  had  actual  or 
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constructive  notice  of  these  defects,  but  had  negligently 
allowed  them  to  remain  and  thus  caused  her  injuries. 

The  case  went  to  trial  before  the  Court  and  a  jury  upon 
a  plea  of  not  guilty,  resulting  in  a  verdict  for  $700.00. 
Upon  motion  for  a  new  trial  the  learned  Special  Judge, 
William  Donaldson,  required  a  remittitur  of  $200.00, 
which  was  entered,  and  thereupon  judgment  for  $500.00 
and  costs  was  entered.  The  corporation  was  still  not 
satisfied  and  took  an  appeal  in  error  to  this  Court,  and 
is  here  making  through  able  counsel  many  contentions 
which  will  be  disposed  of  in  their  order. 

The  first  error  assigned  is  that  the  Court  should  have 
sustaineed  the  motion  of  the  city  for  a  directed  verdict. 
Numerous  grounds  for  urging  this  assignment  are  set  out 
in  subsidiary  assignments.  The  arguments  may  be  summed 
up  to  the  effect  that  there  was  no  evidence  upon  which 
there  could  be  rested  a  verdict  that  the  city  was  guilty  of 
negligence,  or  that  the  officials  had  actual  or  constructive 
knowledge  of  the  defects ;  that  the  evidence  established  the 
contributory  negligence  of  the  plaintiff;  and  that  the  rec- 
ord was  not  in  shape  to  warrant  any  verdict  or  judgment 
against  the  city. 

There  was  material  evidence  tending  to  show  the  fol- 
lowing facts:  That  the  sidewalk  in  question,  although 
constructed  some  months  prior  to  the  accident  by  a  con- 
tractor who  had  arrangements  with  the  property  owner, 
had  passed  under  full  control  of  the  city,  and  the  city  had 
treated  it  as  a  part  of  the  town  thoroughfare;  that  there 
was  at  the  end  of  this  sidewalk  an  extension  of  an  inch  or 
an  inch  and  a  half  or  two  inches  of  plank  which  had  been 
used  in  the  original  construction  of  the  sidewalk  and  had 
remained  ever  since  the  sidewalk  was  built;  that  some 
officials  of  the  city  had  at  frequent  intervals  passed  along 
and  over  the  sidewalk,  and  had  abundant  opportunity  to 
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observe  this  condition ;  that  there  was  just  beyond  the  end 
of  the  sidewalk  and  in  the  direction  in  which  Mrs.  Owens 
fell  a  deep  sink  or  ditch  upon  which  rough  stones  had  been 
placed,  and  that  this  was  a  dangerous  situation  and  well 
known  to  the  city ;  that  upon  the  day  of  the  injury  while 
Mrs.  Owens  was  returning  from  lunch  to  her  work  in  a 
near-by  knitting  mill  she  caught  her  heel  upon  this  pro- 
jection and  was  thrown  in  the  ditch  and  received  serious- 
injuries ;  that  the  plank  was  somewhat  obscured  by  grass^ 
and  that  although  she  had  walked  over  the  place  several 
times  she  was  not*  aware  of  the  projection ;  and  that  the 
heels  of  her  shoes  were  reasonably  sound ;  and  it  was  also 
shown  that  she  had  served  upon  the  Mayor  notice  of  her 
injuries  as  prescribed  by  the  Acts  of  1913,  Chapter  55. 

We  are  of  opinion  that  the  evidence  tending  to  how 
the  above  justified  the  submission  of  the  case  to  the  jury, 
and  that  the  Court  was  not  in  error  in  so  doing.  It  is^ 
urged  by  able  counsel  that  the  plank  projected  only  seven- 
eighths  of  an  inch  above  the  surface  and  that  this  could  not 
be  treated  as  an  obstruction  making  the  sidewalk  imsafe. 
But  this  is  disputed  by  defendant  in  error ;  and  while  the 
evidence  of  the  plaintiff  in  error  is  somewhat  demonstra- 
tive in  character,  we  feel  bound  to  accept  the  testimony 
of  defendant  in  error  as  some  evidence  showing  the  pro- 
jection of  some  inch  and  a  half  above  the  surface.  No  one 
can  dispute  the  proposition  that  such  a  projection  above 
the  level  of  a  concrete  walk  renders  travel  unsafe  to- 
pedestrians  using  ordinary  care. 

Again,  it  is  urged  that  there  is  no  evidence  that  the  city 
officials  had  any  notice  of  this  obstruction.  Two  answers 
are  suggested  by  the  record.  One  is  that  the  obstruction 
had  been  in  the  sidewalk  for  several  months,  and  that  some 
officials,  including  the  deputy  marshal  whose  duty  it  was- 
to  take  an  occasional  survey  of  streets  and  sidewalks,  had 


STATE  OF  TENNESSEE.  363 

Park  City  v.  Owens. 

passed  over  the  territory  and  had  all  opportunities  in  the 
world  to  discover  the  defect.  Another  is  that  this  bad  place 
was  occasioned  while  the  sidewalk  was  undergoing  con- 
struction, and  the  rule  is  universal  that  defects  thus  occa- 
sioned are  presumed  to  have  been  known  to  the  city.  It 
is  urged  that  this  rule  cannot  aply  where  the  sidewalks 
are  constructed  by  a  property  owner  without  the  aid  of 
the  city;  and  we  can  conceive  of  cases  where  this  rule 
should  not  obtain.  But  where  the  city  is  charged  primarily 
with  the  duty  of  providing  reasonably  safe  sidewalks  and 
discharges  this  function  by  requiring  property  o^vner8  to 
undergo  the  construction  and  immediately  thereafter  to 
throw  the  place  open  to  public  use  and  to  the  supervision 
of  the  city  officials,  we  do  not  see  why  knowledge  of  de- 
fects occasioned  by  construction  should  not  be  imputed  to 
the  city.  One  basis  for  this  can  be  found  in  what  we  con- 
ceive to  be  the  duty  of  city  officials  who  depend  upon 
property  owners  to  make  construction  to  see  that  proper 
methods  are  used;  and  in  addition  to  that  the  officials 
should  be  onerated  with  the  obligation  of  inspecting  side- 
walks before  acceptance.  For  the  rule  ought  to  be  that 
when  the  city  does  accept  a  highway,  it  does  so  with  all 
its  imperfections  upon  its  head,  as  it  were :  Chattanooga 
V.  Doyle,  128  Tenn.,  433 ;  Poole  v.  Jackson,  93  Tenn.,  62. 

With  respect  to  the  charge  of  contributory  negligence  it 
suffices  to  say  that  the  conduct  of  the  defendant  in  error 
was  not  so  clearly  negligent  as  to  justify  the  Court  in  rul- 
ing against  her  as  a  matter  of  law.  Whether  she  had 
knowledge  of  this  defect  or  should  have  known  of  it,  and 
whether  she  was  negligent  in  her  manner  of  walking  were 
all  questions  for  the  jury. 

In  assignments  four  and  five  it  is  complained  that  the 
Court  was  in  error  in  not  arresting  the  judgment,  and  also 
was  in  error  in  allowing  plaintiff  below  to  -amend  her 
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declaration  after  a  verdict  by  ailing  that  she  had  given 
notice  as  required  by  the  Acts  of  1913.  It  is  Qontended 
that  the  sending  of  this  notice  was  a  condition  precedent 
to  the  right  of  recovery  and  that  it  should  have  been 
averred  in  the  declaration,  and  that  its  absence  therefrom 
made  the  declaration  void;  and  that  it  could  not  be 
amended  after  verdict. 

We  pass  over  all  these  contentions  except  the  last.  For 
if  we  hold  that  the  Court  did  not  commit  error  in  allow- 
ing the  declaration  amended,  every  possible  omission  was 
cured.  There  can  be  no  doubt  of  the  correctness  of  the 
action  of  the  Court  in  allowing  this  amendment.  This 
was  established  so  clearly  by  the  case  of  Railroad  v.  Bwwn, 
125  Tenn.,  351,  as  to  be  no  longer  the  subject  of  con- 
troversy in  this  State.  This  amendment  being  proper 
became  a  part  of  the  original  declaration  and  supplied  all 
the  omissions  pointed  out;  and,  hence,  the  plaintiff  below 
must  be  treated  as  having  complied  in  fact  and  in  plead- 
ing with  all  the  conditions  precedent  to  recovery  under  the 
Act  of  1913. 

It  is  complained  in  assignment  !N'o.  6  that  the  Court  was 
in  error  in  allowing  e\ddence  as  to  the  conditions  of  the 
ditch  or  gully  adjacent  to  the  end  of  the  sidewalk.  We 
see  no  error  in  this.  While  it  was  not  the  proximate  cause 
of  the  accident,  it  furnished  conditions  that  aggravated 
the  physical  injuries  of  the  plaintiff  below;  and  it  is  mani- 
fest that  this  ditch  was  a  defect. 

Assignment  No.  7  predicated  as  it  is  upon  the  admit- 
ting of  evidence  of  notice  to  the  Mayor  under  the  Acts  of 
1913  must  be  overruled. 

In  assignment  No.  8,  it  is  asserted  that  the  Court  re- 
fused to  allow  the  introduction  to  the  jury  of  a  copy  of 
the  published  private  acts  of  the  Legislature  of  1915, 
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wherein  a  vital  amendment  to  the  charter  of  Park  City, 
to  be  hereinafter  noticed,  was  found.  The  Court  did  not 
allow  this  to  be  introduced  as  evidence,  but  he  did  not  deny 
appellant's  counsel  their  legal  right  to  read  from  these  acts 
as  a  matter  of  law.  It  is  not  shown  that  they  offered  to 
do  so.  We  surmise  from  the  remarks  of  the  learned  judge 
that  had  they  done  so  he  would  have  permitted  it,  for  he 
ruled  that  the  Court  would  take  judicial  notice  of  the  con- 
tents of  the  statute. 

The  basis  of  assignment  No.  9  is  that  the  Court  refused 
as  a  matter  of  law  to  hold  that  plaintiff  below  could  not 
maintain  her  suit  because  she  had  not  observed  a  pro- 
vision of  the  charter  immediately  above- referred  to.  This 
provision  is  to  the  effect  that  when  a  party  sustains  injury 
to  personal  property  by  reason  of  the  negligence  of  another 
person  than  an  employee  of  the  city,  that  other  person 
must  be  joined  with  the  city  as  a  defendant. 

•We  are  of  opinion  in  the  first  place  that  this  was  a  mat- 
ter of  defense  to  be  urged  by  a  plea  in  abatement,  and 
that  it  was  waived  by  filing  the  general  issue.  It  was 
clearly  a  case  of  non-joinder  of  parties,  which  is  always 
a  matter  of  abatement.  Again,  the  assumption  should  be 
made  in  the  absence  of  appropriate  plea  that  the  suit  was 
properly  instituted  and  presented,  leaving  open  the  ques- 
tions of  negligence  and  non-negligence. 

In  addition  to  all  this  the  record  is  not  clear  that  any 
property  owner  was  guilty  of  negligence  with  respect  to 
the  construction  in  such  way  as  to  make  him  suable  jointly 
with  the  city.  All  that  we  have  is  evidence  that  some  con- 
tractor built  the  sidewalk;  but  whether  he  was  unfit  and 
whether  the  property  owner  was  guilty  of  negligence  in 
not  actively  supervising  the  construction  do  not  appear 
so  clearly  as  to  justify  a  ruling  against  the  plaintiff  predi- 
cated upon  the  amendment  to  the  Park  City  charter. 
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Assignment  N.o.  10  should  have  contained  the  evidence 
criticized  as  incompetent;  and  assignment  No.  13  will  be 
disregarded  because  the  special  request  claimed  to  have 
been  offered  by  the  city  is  not  embraced  in  the  assign- 
ment. 

The  basis  of  the  twelfth  assignment  is  an  excerpt  from 
the  charge  to  the  effect  that  it  did  not  matter  whether  the 
defendant  built  the  sidewalk  or  had  it  done  by  a  con- 
tractor or  otherwise  if,  after  the  sidewalk  was  built,  the 
city  took  supervision  and  control  of  it,  and  if  it  did  so  it 
was  under  obligation  to  exercise  reasonable  care  to  dis- 
cover and  correct  defects  from  which  pedestrians  might 
suffer  injury. 

We  are  of  the  opinion  that  when  applied  to  the  facts  of 
this  case  the  above  instruction  was  not  erroneous.  We 
observed  in  treating  of  the  first  assignment  of  error  that 
a  city  which  takes  over  parts  of  highways  should  in  the 
first  instance  exercise  some  degree  of  care  toward  ascer- 
taining the  condition  of  the  thoroughfares.  Besides,  the 
reasonable  construction  of  this  charge  is  that  regardless  of 
the  original  building  of  a  sidewalk,  a  city  which  assumes 
control  of  it  is  merely  burdened  with  the  duty  of  exercising 
reasonable  care  for  its  safety  to  a  reasonable  extent. 

We  see  no  error  in  the  proceeding  and  affirm  the  judg- 
ment of  $500.00.  It  is  urged  by  learned  counsel  for  ap- 
pellee that  the  $700.00  verdict  should  be  restored.  But 
we  fail  to  discover  an  appeal  and  an  assignment  of  error 
to  this  effect.  In  the  absence  of  these  steps  in  procedure 
we  cannot  correct  any  alleged  errors  that  might  have  been 
committed  in  requiring  a  reduction  of  the  judgment. 
Plaintiff  in  error  will  pay  the  costs. 
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NksHVILLE  EaILWAY  &  LiGHT  Co.   V.   FeLIX  WhITE.       . 

Writ  of  certiorari  denied  by  Supreme  Court. 

1.  BjLectbigity.    Duties  of  parties  using. 

The  law  exacts  of  those  using  electricity  in  and  about  streets 
and  other  public  places  to  ezerclse  the  highest  degree  of 
care  to  prevent  its  escape  to  the  injury  of  the  person  or  prop- 
erty of  the  citizen. 

2.  Same.    Street  car  rail  charged  with.    Negligence, 

It  is  negligence  for  a  street  car  company  using  electricity  as 
its  propelling  power  to  allow  the  rails  of  its  tracks  to  be- 
come charged  to  that  degree  which  imperils  the  safety,  of 
those  lawfully  upon  the  streets. 

3.  Same.    Presumption  of  negligence.    Res  ipsa  loquitur, 

A  presumption  of  sufficient  force  to  carry  a  case  to  the  Jury 
arises  where  it  is  shown  that  horses  standing  in  water  cov- 
ering a  street  car  track  were  shocked  and  killed  by  electricity 
discharged  by  the  rails  lying  in  the  street 


From  Davidson  County. 

Appeal  in  error  from  the  Davidson  Circuit  Court. 

Robert  F.  Jackson  for  Plaintiff  in  Error. 

Jordan  Stokes,  Jr.,  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered   the  opinion  of 
the  Court 
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This  i&  a  soiit  by  defendant  in  error  to  recover  from 
plaintiff  in  error  the  value  of  two  horses,  which  he  alleges 
were  killed  by  electricity  negligently  permitted  or  allowed 
•  to  come  in  contact  with  his  horses. 

The  suit  was  commenced  before  a  justice  of  the  peace 
of  Davidson  County.  The  warrant  or  summons  issued  by 
the  justice  of  the  peace  occupies  over  a  page  of  the  type- 
written transcript,  and  is  as  full  as  if  it  had  been  filed  as 
a  declaration  in  a  suit  instituted  in  the  Circuit  Court. 
The  substance  of  it,  so  far  as  need  be  stated,  is,  that  de- 
fendant in  error  is  engaged  in  the  moving  or  hauling  busi- 
ness, and  January  13,  1913,  one  of  his  teams  was  being 
used  in  moving  some  parties  from  their  home  on  Jo  John- 
ston Avenue,  in  Nashville,  to  a  place  out  of  the  back  water, 
and  that  the  driver  of  the  team,  after  the  wagon  was  loaded, 
started  to  drive  off  with  his  load,  and  the  horses  came  upon 
the  track  of  the  plaintiff  in  error  at  one  of  its  switches,  and, 
upon  stepping  upon  the  tracks,  they  received  a  violent 
shock  of  electricity  which  caused  them  to  fall  dead,  and 
the  negligence  alleged  on  the  part  of  the  company  is,  that 
it  permitted  its  tracks  to  become  so  charged  with  electricity 
as  to  kill  the  horses  when  they  came  in  contact  with  its 
tracks. 

The  justice  of  the  peace  rendered  judgment  against  the 
company  for  $400.00  and  the  cost,  and  it  appealed  to  the 
Circuit  Court  of  the  county.  The  case  was  tried  in  the 
Circuit  Court  April  14,  1913,  before  Hon.  G.  B.  Kirk- 
patrick,  sitting  as  a  special  judge  without  a  jury.  He 
found'  the  issues  in  favor  of  Mr.  White,  and  rendered  a 
judgment  in  his  favor,  as  did  the  justice  of  the  peace,  for 
$400.00  and  the  cost. 

The  Railway  &  Light  Company  moved  for  a  new  trial, 
which,  being  overruled,  it  appealed  in  error  to  this  Court. 
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It  assigns  the  following  errors,  in  brief,  in  this  Court: 

1.  No  material  evidence  to  support  the  judgment  of 
the  Court  below. 

2.  The  judgment  is  contrary  to  the  undisputed  testi- 
mony in  the  case. 

3.  The  judgment  is  against  the  great  preponderance  of 
the  evidence. 

4.  The  Court  should  have  granted  appellant  a  new 
trial,  because  its  findings  of  fact  conclusively  show  that 
there  was  nothing  out  of  fix  with  any  part  of  its  track, 
trolley  wires  or  any  other  part  of  its  electrical  equipment, 
at  the  time  and  place  of  the  accident,  or  at  any  other  time 
or  place,  that  had  any  connection  whatever  with,  or  was  in 
any  way  responsible  for,  the  death  of  the  horses  in  question. 

5.  The  Court  erred  in  not  granting  it  a  new  trial  be- 
cause the  uncontradicted  expert  testimony  in  the  case  shows 
that  it  was  impossible  for  the  horses  to  have  received  an 
electrical  shock  under  the  conditions  shown  to  have  existed 
at  the  time  and'  place  of  the  accident. 

Two,  and  but  two,  essential  questions  are  raised  by  these 
assignments  of  error. 

The  first  is:  Is  there  material  evidence  to  support  the 
findings  of  facts  made  by  the  Circuit  Judge,  he  having 
tried  the  case  without  a  jury,  he  having  been  requested  to 
reduce  his  findings  of  fact  to  writing. 

The  second  is:  *^Is  his  findings  of  the  determinative 
facts  so  contradictory  in  their  legal  import,  that  they  afford 
no  proper  basis  for  a  judgment  against  plaintiff  in  error," 

The  trial  judge  found,  briefly  stated,  the  following  facts: 

1.  That  January  13,  1913,  back  water  from  the  Cum- 
berland River  overflowed  Eleventh  Avenue,  North,  and  Jo 
Johnston  Avenue  to  a  depth  of  from  two  to  three  feet, 
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necessitating  the  removal  of  certain  persons  from  their 
residences. 

2.  That,  on  the  date  aforesaid,  defendant  in  error  owned 
a  moving  van  and  also  a  pair  of  gray  horses  worth  $400.00, 
and  had  said  team  and  van  or  wagon  moving  people  from 
the  flooded  territory,  and  on  the  day  aforesaid  he  had 
placed  his  team  and  wagon  under  charge  of  his  driver  on 
Jo  Johnston  Avenue,  near  Eleventh  Avenue,  North,  to 
move  the  household  effects  of  a  family  living  on  the  south 
side  of  Jo  Johnston  Avenue  near  Eleventh  Avenue,  Iforth ; 
that  the  driver  had  backed  the  wagon  and  team  against  the 
curbing  of  Jo  Johnston  Avenue  opposite  the  home  from 
which  property  was  to  be  taken,  and  which  had  been  loaded 
into  the  wagon,  and  while  the  wagon  was  being  loaded,  the 
heads  of  the  horses  were  being  pointed  north,  the  horses 
and  the  wagon  being  on  Jo  Johnston  Avenue,  which  placed 
the  horses  near  the  middle  of  said  avenue,  over  which  the 
tracks  of  the  Railway  &  Light  Company  were  laid,  and 
said  tracks  being  under  water  two  or  three  feet,  so  they 
could  not  be  seen. 

3.  That  the  van  or  wagon  of  defendant  in  error  had 
been  loaded  and  the  driver  of  the  team  commanded  the 
team  to  move  out,  and  the  team  pulled  out  from  the  curb- 
ing three  or  four  feet,  when,  suddenly,  both  horses  reared 
up  on  their  hind  feet,  lunged  forward,  and  immediately 
fell  into  the  water,  the  head  horse  falling  a  few  seconds 
before  the  off  horse,*  and  both  horses  became  submerged  in 
water,  their  head  and  legs  being  entirely  under  water  from 
the  moment  tliey  fell,  only  small  parts  of  the  sides  of  each 
horse  showing  above  the  water  at  the  point  where  both 
fell,  the  horses  having  fallen  on  their  sides. 

4.  That  after  the  horses  reared  up,  lunged,  and  fell  into 
the  water,  neither  one  of  them  made  any  effort  or  struggle 
of  any  kind  whatever  to  get  up,  or  to  get  loose  from  their 
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position  under  the  water,  nor  were  there  any  struggle  or 
bubbles  that  came  from  the  water  at  the  point  where  the 
heads  of  the  horses  were  lying  under  the  water,  and  that 
no  examination  was  made  of  the  horses  to  ascertain  the 
cause  of  their  sudden  death. 

5.  That  a  witness  for  plaintiff  (below)  Charley  Reeves 
(colored)  was  in  the  water  aiding  in  the  removal  of  other 
persons  in  this  flooded  district  seventy-five  feet  from  the 
point  where  said  horses  fell,  and  was  looking  at  the  horses 
when  they  fell,  and  he  immediately  waded  through  the 
water  to  the  point  where  the  horses  were  lying,  and  when 
he  got  there,  they  were  dead,  and  he  took  hold  of  the  breast 
chains  or  strap  of  one  of  them  and  received  such  a  strong 
electrical  shock  that  it  threw  or  pulled  him  loose  from  the 
strap,  and  he  then  climbed  upon  the  wagon  tongue  and 
went  out  through  the  wagon,  but  received  no  other  electri- 
cal shock,  except  the  one  received  when  he  took  hold  of  the 
said  breast  chain  at  the  time  when  he  first  reached  the 
horses  after  they  had  fallen. 

6.  That  the  temperature  of  the  weather  on  the  day  and 
date  aforesaid  varied,  the  highest  being  forty-eight  degrees 
and  the  lowest  twenty-four,  the  average  for  the  day  being 
twenty-seven  degrees,  and  that  the  temperature  of  the  water 
was  about  fifty,  and  that  it  was  a  cool  day,  and  that  the 
freezing  point  is  thirty-two  degrees. 

7.  That  the  company  was  running  its  cars  on  its  tracks 
on  Jo  Johnston  Avenue  on  the  day  of  the  accident,  January 
13,  1913,  regularly  from  its  transfer  station  in  the  city  to 
the  point  of  the  submerged  car  track  on  Jo  Johnston  Ave- 
nue, and  from  this  point  it  was  transferring  its  passengers 
by  wagons  of  the  Bennett  Livery  Company  over  the  sub- 
merged track  to  the  opposite  side,  where  it  had  one  of  its 
cars  that  made  its  r^ular  trip  every  fifteen  minutes  to  the 
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end  of  Jo  Johnston  Avenue  street  car  line,  to  the  point 
where  its  said  track  was  submerged,  and  that  said  livery 
company  would  carry  back  and  forth  passengers  for  thf> 
street  car  company  over  the  submerged  part  of  the  car 
track  of  the  company  over  Jo  Johnston  Avenue,  its  cars  not 
being  able  to  run  over  this  part  of  its  water  flooded  track, 
and)  said  livery  company,  in  view  of  the  temperature  of  the 
weather  and  ooldness"  of  the  water,  changed  its  teams  every 
two  hours  during  the  day. 

8.  That  January  13,  1913,  the  day  the  horses  of  plain- 
tiff below  died,  the  livery  company  aforesaid  were  em- 
ployed by  the  Railway  &  Light  Company  to  transfer,  and 
it  did  transfer,  the  passengers  of  the  Railway  &  Light  Com- 
pany from  one  car  to  another  over  the  submerged  track 
aforesaid,  and  on  the  d^y  of  the  accident,  on  the  death  of 
the  horses  of  plaintiff  below,  said  livery  company  ivas 
transferring  passengers  from  Twelfth  Avenue,  North,  and 
Jo  Johnston  Avenue,  and  not  at  Eleventh  Avenue  and  Jo 
Johnston,  the  point  nearest  to  where  said  horses  fell  into 
the  water  as  before  stated. 

9.  That  after  the  water  receded  from  the  place  where 
said  horses  fell,  about  five  days  thereafter,  and  while  said 
horses  were  still  lying  in  the  street  practically  in  the  same 
position  as  they  had  fallen,  and  being  connected'  with  the 
wagon,  agents  or  employes  of  the  Railway  &  Light  Com- 
pany went  to  the  place  of  the  accident,  took  hold  of  the 
horses  and  harness  on  one  of  the  horses,  and  also  of  the 
wagon  tongue  and  received  no  electrical  shock,  and  said 
employes  made  a  careful  examination  of  the  track,  the 
rails,  the  trolley  wire,  the  wires  on  the  poles,  the  bonds 
between  the  rails,  and  found  them  all  in  perfect  condition, 
and  that  from  the  condition  in  which  they  found  the  tracks, 
rails,  trolley  wire,  wire  on  the  pole,  and  the  bonds  between 
the  rails,  there  could  have  been  no  shock  which  would  have 
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been  felt,  or  brought  about  the  death  of  the  horses  belong- 
ing to  plaintiff  below. 

10.  That  at  the  point  opposite  from  where  the  van  or 
wagon  of  plaintiff  below  was  being  loaded,  the  Railway  & 
Light  Company  had  a  switch  on  Jo  Johnston  Avenue  for 
the  purpose  of  allowing  its  cars  to  pass  each  other  in  going 
in  opposite  directions,  and  that  the  inner  rail  of  the  track 
nearest  to  the  curbing  against  which  the  wagon  of  plaintiff 
below  was  backed  is  about  eight  feet  from  the  curbing,  and, 
also,  that  about  opposite  the  point  where  the  horses  were 
standing,  there  is  a  polo  on  which  a  wire  of  t!he  Railway  & 
Light  Company  is  placed,  and  on  this  pole  is  a  transformer 
at  or  near  the  top,  audi  connected  with  this  transformer  is 
a  wire  which  leads  into  the  ground  beneath,  running  down 
said  pole,  which  allows  the  escape  of  excessive  electricity 
from  said  transformer  when  the  voltage  carried  by  said 
wire  is  wished  to  be  reduced. 

11.  That  four  or  five  days  after  the  accident  an  employe 
of  the  Railway  &  Light  Company  went  out  to  the  scene  of 
the  accident  and  climbed'  this  pole,  and  did  something  to 
the  wire — that  is,  did  something  to  the  wire  connected 
with  the  transformers'  and  leading  down  into  the  ground. 

12.  That  no  inspection  or  examination  was  made  by 
anyone,  either  the  plaintiff  or  defendant,  or  the  employee 
of  the  latter,  of  the  tracks,  wires  or  rails  at  the  point  where 
the  said  horses  fell,  until  after  the  water  had  receded  from 
the  track,  which  was  at  least  four  or  five  days  after  the 
death  of  the  horses,  other  than  the  experience  that  Charley 
Reeves  had  at  the  time  of  the  accident  heretofore  found 
and  stated'. 

13.  That  the  voltage  or  electric  shock  needed  to  kill  a 
horse  or  animal  is  less  than  the  amount  of  voltage  required 
to  kill  a  man. 
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14.  That  the  current  of  electricity  which  is  generated 
at  the  power  house  of  the  company  used  in  propelling  its 
cars  goes  first  over  the  trolley  and  from  the  trolley  through 
the  car  to  the  track  below,  and  that  the  trolley  wire  is  in 
no  way  connected  with  the  electric  wire  on  the  pole  to 
which  is  aifixed  transformers  used  for  the  purpose  of  re- 
ducing the  high  voltages  of  electricity,  which  has  been 
heretofore  described  and  found  by  the  Ck)urt. 

The  learned  special  judge,  after  finding  the  foregoing 
facts,  states  in  his  written  finding^  that  the  case  had  given 
him  a  great  deal  of  trouble,  and  that  much  of  it  could  have 
been  cleared  up,  but  for  the  fact  at  the  time  of  the  killing 
of  the  horses,  the  tracks  of  the  company  were  submerged 
in  water,  and  the  horseg  tbemselves  remained  unexamined 
as  they  fell  until  the  water  receded  from  them,  or  five  days 
thereafter,  which  prevented  any  inspection  of  the  track  or 
\vires,  or  any  examination  of  the  horses  after  their  death, 
at  a  time  when  such  examination  should  have  been  made. 

But  further  says  His  Honor:  "It  is  evident  that  the 
horses  died  from  some  very  unnatural  cause,  and  that  their 
death  was  almost  instantaneous;  the  defendant  was  run- 
ning its  cars  back  and  forth  on  its  tracks  on  Jo  Johnston 
Avenue  from  its  transfer  station  to  the  end  of  its  line  on 
said  street,  with  the  exception  of  the  submerged  part  of  Jo 
Johnston  Avenue  heretofore  found  by  the  Court.  That  the 
currents  of  electricity,  with  the  proper  voltage,  were  sent 
out  on  its  wires  from  its  power  house  needed  to  operate  its 
cars  and  to  furnish  lights  to  its  customers,  and  this  was  the 
condition  of  its  wires,  January  13,  1913,  when  said  horses 
met  their  death,  and  that  if  there  had  been  any  down  wire, 
or  any  wire  by  which  tbe  transformer,  or  the  trolley  wure, 
could  be,  or  was  connected  wdth,  the  rails  on  which  the 
horses  may  have  stood  or  with  the  horses  themselves  at  the 
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time  of  the  accident,  they  oould  have  received  such  a  shock 
as  would  have  brought  about  their  death." 

"The  Court  is  driven  to  the  opinion,  from  all  of  the 
facts  and  circumstances  growing  out  of  the  evidence  intro- 
duced, both  by  the  plaintiff  and  by  the  defendant,  that 
there  is  such  a  presumption  of  negligence  against  the  de- 
fendant company  that  it  must  be  refbutted,  and  that  the 
rule  of  law,  res  ipso  loquUur  applies  in  this  case." 

Thus  finding  and  holding.  His  Honor  rendered  judg- 
ment against  the  company  as  before  stated. 

The  company  requested  the  Court  to  find  five  additional 
facts  as  follows,  in  substance : 

1.  That  the  horses  in  question  had  been  standing  at  the 
scene  of  the  accident  in  water  up  to  their  bellies-  for  about 
two  hours  before  the  accident  occurred. 

2.  That  the  Court  further  finds,  as  a  fact,  that,  after 
the  water  subsided,  which  was  four  or  five  days  after  the 
accident,  and  before  the  horses  had  been  moved  from  where 
they  had  fallen,  and  while  the  harness  was  still  on  them, 
defendant's  Division  Superintendent,  C.  B.  Bailey,  caught 
hold  of  one  of  the  horse's  tongue,  and  also  the  harness,  and 
besides  put  his  hand  on  the  horse's  body,  and  ako,  on  the 
tire  of  the  wagon  to  which  the  horses  were  then  hitched, 
and  felt  no  electric  shock  whatever. 

3.  That  the  Court  further  finds,  as  a  fact,  that  Dr.  E. 
N*.  Brown,  a  veterinary  surgeon,  also  saw  said  horses  a 
few  days  after  the  accident  occurred,  and  after  the  water 
had'  subsided,  and  before  they  had  been  moved  from  where 
they  had  fallen,  and  put  his  hand  on  the  mouth  of  both  of 
them  and  got  no  shock  whatever. 

4.  The  Court  further  finds,  as  a  scientific  fact  from 
the  uncontradicted  expert  testimony  in  the  case,  that,  if 
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there  was  any  electricity  from  the  track,  or  any  other  point, 
and  it  came  in  contact  with  the  horses  as  they  lay  d<ead  on 
the  track,  it  would  charge  their  bodies  and  the  metal  in 
the  harness,  and  would  be  felt  by  a  person  touching  the 
horses  or  the  metallic  part  of  the  harness  after  the  water 
subsided  and  before  they  were  removed  from  where  they 
had  fallen,  because  the  current  of  electricity  would  pass 
from  the  dead  bodies  of  the  horses  and  the  metallic  part  of 
the  harness  to  the  person,  and  then  to  the  earth. 

5.  The  Court  further  finds  as  a  fact,  that  about  a  week 
after  the  accident,  one  of  the  employes  of  defendant  com- 
pany went  up  a  pole  that  had  a  transformer  on  it  and  he 
was  working  with  the  ground  wire  underneath  the  trans- 
former, but  he  did  not  cut  it.  He  did  not  know  what  the 
employe  was  doing  with  it.  The  wire  he  was  handling  is 
one  that  comes  down  the  pole  and  goes  into  an  iron  pipe 
and  into  the  ground.  The  transformer  is  not  connected 
with  the  trolley  wire,  or  the  track,  but  is  used  for  the  pur- 
pose of  reducing  the  high  voltage  as  it  comes  through  the 
transformer  to  that  point  where  it  would  be  safe  to  use  it 
in  homes  and  business  houses,  and  for  conmiercial  purposes 
generally. 

His  Honor,  the  trial  judge,  declined  to  find  these  addi- 
tional facts  requested,  further  than  that  he  found  the 
horses  on  the  dav  and  date  of  the  accident  were  in  water 
up  to  their  flanks  for  a  period  not  exceeding  an  hour. 

He  further  modified  his  former  finding  on  page  6  there- 
of, but  in  no  wise  changing  the  effect  of  his  original  find- 
ings. 

We  have  thus  set  out,  in  full,  the  findings  of  the  trial 
judge  of  the  full,  forcible  and  exhaustive  arguments  and 
briefs  made  and  furnished  bv  the  industrious  young  coun- 
sel and  representing  the  parties,  and  because  it  is  earnestly 
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insisted  by  the  counsel  of  appellant  that  the  judgment  of 
the  Court  is  contrary  to  its  written  findings  of  fact  in  the 
case. 

It  is  settled  law  in  this  State,  as  well  as  in  most  of  the 
other  States  of  the  Union,  that  street  car  companies  using 
the  subtle  and  dangerous  element  of  electricity  in  conduct- 
ing their  business  in  and  along  the  streets  of  cities,  while 
not  insurers  of  the  safety  of  the  public  on  the  streets,  are 
held  to  the  highest  degree  of  care,  skill  and  diligence  in 
constructing  their  lines  and  in  maintaining  them  in  re- 
pair, so  as  to  make  the  same  safe  against  accidents,  so  far 
as  such  safety  can,  by  the  use  of  such  care  and  diligence, 
be  secured. 

The  Court  in  Denver  Cons.  Co,  v.  Simpson,  30  L.  R.  A., 
566,  used  this  emphatic  language : 

"Where  all  minds  concur,  as  they  must  in  a  case  like 
the  one  we  are  considering,  in  regarding  the  carrying  on 
of  a  business  so  fraught  with  danger  to  the  public,  in- 
herent in  the  nature  of  the  business  itself,  the  Court  makes 
no  mistake  in  defining  the  duty  of  those  conducting  it  as 
the  exercise  of  the  utmost  care.  It  was,  therefore,  not 
prejudicial  error  for  the  Court  to  tell  the  jury  in  the  case 
what  the  law  requires  of  the  defendant,  to-wit — the  high- 
est degree  of  care  in  conducting  its  business." 

See,  also,  Oirandi  v.  Electric  Co.  (Cal.),  48  Am.  St. 
H.,  114;  Block  v.  St.  Ry.  Co.  (Wis.),  46  Am.  St.  Rep., 
249;  Haynes  v.  Gas.  Co.  (X.  C),  41  Am.  St.  Rep.,  786. 

In  Oirandi  v.  Electric  Co.,  supra,  the  Court  said : 

"The  public,  aside  from  the  consumers  using  the  com- 
modity, owe  no  duty  to  those  introducing  it.  But,  on  the 
•other  hand,  it  is  the  duty  of  those  making  a  profit  from 
ihe  use  of  so  dangerous  an  element  as  electricity,  to  use 
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the  utmost  care  to  prevent  injury  to  any  class  of  people 
composing  the  public,  which  consists  in  considerable  num- 
bers.    They  must  protect  those  having  less  than  the  ordi- 
nary knowledge  of  the  character  of  the  commodity." 
In  Hayes  v.  Ocls  Co.,  supra,  the  Court  said: 

"It  is  due  to  the  citizen  that  electric  companies  that 
are  permitted  to  use  for  their  own  purposes  the  streets  of 
a  city  or  town,  shall  be  required  to  use  the  utmost  degree 
of  care  in  the  construction,  inspection  and  repair  of  their 
wires  and  poles,  to  the  end  that  travelers  along  the  high- 
way may  not  be  injured  by  their  appliances." 

"The  danger  is  great  and  care  and  watchfulness  must 
be  commensurate  with  it.  All  the  reasons  that  support  the 
rigid  enforcement  of  this  rigid  rule  against  the  carrier 
of  passengers  by  steam  apply  with  double  force  to  those 
who  are  allowed  to  place  above  the  streets  of  a  city  wires 
charged  with  a  deadly  current  of  electricity,  or  liable  to 
become  so  charged.  .  .  .  The  requirement  d'oes  not  carry 
with  it  too  heavy  a  burden." 

In  Cook  v.  Washington  City  Electric  Co.,  the  Court 
said: 

"The  law  requires  that  they,  referring  to  electric  com- 
panies, should  use  every  way  to  protect  and  save  the  pub- 
lic from  loss  or  injury.  They  must  use  every  means  re- 
gardless of  expense,  to  protect  and  make  safe  the  public  or 
citizens  passing  over  the  streets  of  the  city,  who  are  not 
aware  of  danger.  They  must  use  due  care  and  ordinary 
diligence  in  such  case,  with  the  legal  meaning  in  law  fol- 
lowing and  attached  to  such  words.  The  words  Visual 
and  ordinary  care'  means  in  such  cases,  nothing  more  or 
less  than  if  there  be  a  great  danger  and  hazard  in  the 
business,  there  should  be  a  corresponding  degree  of  skill 
and  attention  required  by  the  law." 
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Mr.  Keasby,  on  Electric  Wires,  thus  states  the  rule: 

"The  use  of  the  electric  current  is  authorized  by  law. 
It  will  do  no  harm  if  it  is  kept  in  its  proper  place,  but 
it  is  very  dangerous  if  it  is  allowed  to  escape.  Those  who 
use  it  are  charged  with  a  public  duty  to  use  the  greatest 
care  to  keep  it  from  doing  harm,  and  for  failure  to  ob- 
serve this  care,  they  are  responsible  to  persons  using  the 
public  streets,  who  may  be  injured  without  any  fault  of 
their  own."    Keasbv  on  Electric  Wires,  Sec.  243. 

Joyce,  on  Electricity,  uses  this  language  in  stating  the 
rule: 

"An  electricial  company  is  under  the  duty  of  so  main- 
taining its  wires  as  not  to  interfere  with  the  free,  unob- 
structed and  safe  use  of  the  highway.  Although  it  is  not 
an  absolute  insurer  of  its  wires,  yet  it  is  bound  to  use  the 
utmost  care  in  maintaining  them." 

All  the  above  quotations  are  found  approved  in  the  opin- 
ion of  the  late  Justice  Wilkes  in  Street  Railway  Co.  v. 
KaHAght,  110  Tenn.   (2  Gates),  277-286. 

We  refer  to  the  following  additional  authorities  in  sup- 
port of  the  rule,  that  electric  light  companies  and  electrical 
railroads  are  bound,  with  respect  to  the  public,  to  exercise 
the  ufmost  degree  of  care  in  the  construction,  inspection 
and  ropair  and  in  operation  of  their  apparatus  and  ap- 
pliances: Perham  v.  Gen.  Elec,  Co,,  53  Pac.  Rep.,  14; 
Snydi^  V.  Elec.  Co.,  43  W.  Va.,  661 ;  McKay  v.  Bell  Tel. 
Co.,  Ill  Ala.,  337;  City  Elec.  St.  Ry.  Co.  v.  Conovy,  61 
Ark.,  881 ;  St.  R.  Co.  v.  Owings,  97  Ga.,  663. 

If  time  permitted,  it  is  believed  that  numerous  other 
authonties  could  be  cited  in  support  of  the  rule  above 
stated. 

With  the  stringent  rule  of  liability  governing  the  duty 
of  companies  using  electricity  as  a  motive  power,  carrying 
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deadly  or  dangerous  currents,  we  are  prepared  to  take  up 
and  dispose  of  the  assignments  of  error.  In  doing  so,  we 
will  not  follow  the  order  in  which  the  assignments  are 
stated. 

It  is  earnestly  contended  in  the  brief  of  counsel  of  ap- 
pellant company  that  the  doctrine  or  res  ipsa  loquitur 
invoked  and  relied  upon  by  the  learned  special  judge  in 
reaching  his  conclusion  that  it  was  liable,  has  no  applica- 
tion to  the  case  under  the  facts. 

The  rule  has,  or  has  not,  application  as  a  central  and 
controlling  fact,  as  it  may,  or  may  not,  be  found  established 
by  the  evidence.  If  it  be  a  fact  that  a  deadly  current  of 
electricity,  put  in  motion  or  allowed  to  escape  from  its 
usual  and  proper  channel,  killed  the  horses  in  question, 
then  it  may  be  said  that  the  rule  of  res  ipsa  loquitur  comes 
into  play.  Literally  speaking,  res  ipsa  loquitur  means, 
"The  thing  speaks  for  itself;  the  meaning  or  intent  is 
apparent.     Anderson  Law.  Diet.,  888. 

So,  if  it  be  found,  as  a  fact,  that  a  deadly  current  of 
electricity  from  its  plant  killed  these  horses,  the  fact  itself 
carries  its  intent  and  meaning ;  or,  to  use  the  literalism  of 
the  rule,  spells  actionable  negligence  on  the  part  of  appel- 
lant ;  and  to  avoid  liability  it  was  incumbent  on  it  to  show 
that  its  deadly  agent  escaped,  notwithstanding  it  had  used 
the  greatest  care  and  diligence  to  keep  it  harnessed  and 
traveling  along  proper  and  safe  routes. 

It  is  also  argued,  with  much  force  and  plausibility,  that 
the  findings  of  fact  by  the  learned  trial  judge  are  contra- 
dictory among  and  between  themselves,  and,  under  his 
findings,  no  liability  attached  to  appellant.  We  cannot 
assent  to  this  view  of  the  findings.  We  have  set  them 
out  in  full  in  this  opinion,  and  when  they  are  correctly 
analyzed  it  is  believed  that  no  conflict  in  them,  in  a  legal 
sense,  will  be  discovered. 
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The  underlying  fundamental  all-controlling  fact  in  the 
case,  in  the  absence  of  other  and  satisfactory  proof  remov- 
ing its  legal  consequences,  is,  "Did  a  current  of  electricity, 
turned  loose  by  appellant,  or  allowed  to  escape  from  har- 
ness by  it,  kill  the  horses  ?" 

We  think  there  are  facts  in  evidence  in  the  case  from 
which  a  reasonable  mind  might  draw  the  inference  that 
the  horses  were  killed  by  a  current  of  electricity.  If  this 
be  so,  there  is  some  material  evidence  to  support  the  judg- 
ment of  the  trial  Court,  and,  hence,  nothing  else  appearing, 
the  first  assignment  of  error  must  fall  down.  Beyond  dis- 
pute, the  horses,  as  their  driver  started  them  to  pull  the 
wagon  away  after  it  received  its  load,  and  as  they  were 
on,  or  about  on,  the  rail  of  the  track  of  the  company,  or 
in  the  act  of  stepping  on  the  rail  of  the  track  or  that  of 
the  company's  switch,  about  in  front  of  where  they  had 
been  standing  up  to  their  flanks  in  the  very  cold  water  for 
over  in  the  water  and  died  in  a  few  seconds. 

There  is  proof  tending  to  show  that,  instantly,  as  the 
horses  reared  up,  they  fell  dead  in  the  water  without  a 
struggle. 

There  is  also  proof  tending  to  show  that  the  horses  did 
not  struggle  after  they  fell  in  the  water. 

The  theory  of  the  plaintiff  below  was  that,  as  the  horses 
were  started  off  by  their  driver,  a  current  of  electricity 
generated  by  appellant  company  came  in  contact  with  them 
and  instantly  killed  them. 

The  theory  of  the  company  was  that  the  horses  had 
been  standing  up  to  their  flanks  in  the  very  cold  water  for 
an  hour  or  more;  that  their  legs  had  become  "numbed," 
and,  hence,  when  the  driver  pulled  them  to  start  down  the 
street,  the  legs  of  the  head  horse  gave  way,  causing  him 
to  fall,  and  in  his  fall  he  pulled  the  other  horse  down  with 
him,  and  both  were  drowned. 
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We  are  not  here  concerned  with  the  question  as  to  the 
weight  of  the  proof  bearing  upon  and  strictly  relative  to 
these  two  theories.  All  we  need  say  is,  that  there  is  mate- 
rial evidence  to  support  the  former  theory. 

A  case  rather  closely  analogous  in  its  main  fact  to  the 
case  at  bar,  assuming  that  these  horses  here  came  in  con- 
tact with  a  current  of  electricity,  is  Clark  v.  Electric  Co., 
6  Am.  Elec.  Cas.,  234. 

In  that  case  a  horse  stepped  on  the  rail  of  a  trolley  road 
and  instantly  fell  to  the  ground  in  a  dying  condition,  and 
the  driver,  handling  a  metallic  portion  of  the  harness, 
received  a  shock,  and  it  was  held  to  be  prima  facie  proof 
of  defective  insulation  and  of  negligence  rendering  the 
company  liable  for  the  value  of  the  horse. 

It  is  urged  upon  us  and  with  great  earnestness  and 
force,  that  the  trial  judge  should  have  found  as  requested 
in  the  second,  third,  fourth  and  fifth  requests  for  addi- 
tional findings  of  fact  presented  to  him. 

This  was  a  matter  addressed  to  the  trial  judge,  and  it 
was  not  incumbent  upon  him  to  find  as  requested,  unless 
he  believed,  upon  a  review  of  all  the  evidence,  that  the 
requests  embodied  facts  thus  established.  In  other  words, 
we  know  of  no  rule  of  law,  that  imperatively  requires  a 
jury,  or  a  judge  sitting  as  a  jury,  to  believe  that  the  testi- 
mony of  a  witness  or  witnesses,  establishes  a  fact,  or  facts, 
although  the  witness,  or  witnesses,  be  not  impeached  or 
directly  contradicted,  in  the  face  of  countervailing  testi- 
mony. 

After  a  careful  review  and  consideration  of  the  evidence 
in  this  rather  novel  case,  in  connection  with  the  findings 
of  facts  made  by  the  learned  trial  judge,  and  the  applica- 
ble law,  we  cannot  say  that  there  is  any  reversible  error  in 
the  judgment  of  the  Court  below,  and  it  will  be  affirmed 
with  costs. 
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SoLVEXT  Savings  Bank  v.  Annie  Vance. 

Writ  of  certiorari  denied  by  Supreme  Court,  1917. 

1.  Landlord  and  Tenant.    lAahility  of  former  for  personal  in- 

juries  received  on  defective  premises  where  landlord  has 
promised  repairs, 

A  tenant  of  premises  leased  with  simultaneous  promise  of  land- 
lord to  repair  may  recover  in  an  action  upon  such  contract  for 
personal  injuries  received  because  of  defects  in  the  premises. 

2.  Same.     Extent  of  contract  to  repair.     Exception  to  general 

rule. 

The  rule  in  general  is  that  a  tenant  suing  for  personal  injuries 
received  through  defective  premises  and  averring  breach  of 
contract  to  repair  must  go  further  and  show  that  the  agree- 
ment was  also  to  keep  the  premises  in  repair.  But  a  case 
to  be  excepted  is  where  the  tenant  is  injured  within  a  brief 
period  after  taking  possession. 

3.  Same.    Assumption  of  risk  "by  tenant.  Contrihutory  negligence. 

Continued  occupancy. 

A  tenant  should  not  as  matter  of  law  be  held  to  have  assumed 
the  risk  or  as  guilty  of  contributory  negligence  by  continu- 
ing the  occupancy  of  premises  which  the  landlord  has  ex- 
pressly agreed  to  repair  within  a  fixed  period  or  a  reason- 
able time.    But  this  is  always  pertinent  as  a  matter  of  fact. 

4.  Same.  Rule  announced  in  Hines  v.  Wilcox  approved. 

The  case  of  Hines  v.  Wilcox,  100  Tenn.,  538,  with  respect  to 
duties  of  landlords  is  cited  with  approval. 

5.  Same.    Reciprocal  duty  of  landlord  and  tenant. 

While  it  is  the  duty  of  a  tenant  entering  upon  leased  premises 
to  exercise  reasonable  care,  this  duty  and  that  of  the  land- 
lord are  not  equal.  The  tenant  may  to  some  extent  rely 
upon  the  superior  knowledge  of  his  lessor. 
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6.  Same.  Contract  to  repair  must  precede  or  accompany  the  leaa^ 

ing  and,  taking  of  possession.     Agreement   thereafter  not 
effectual, 

A  tenant  suing  for  injuries  received  from  defective  premises- 
must  aver  and  prove  that  the  agreement  preceded  or  waa 
part  of  the  lease  and  was  Stipulated  before  taking  possession. 
But  this  rule  will  not  obtain  where  the  entry  is  permissive 
and  during  the  pendency  of  negotiations. 

7.  Evidence.     Assurance  of  safety.     No  necessity  for  pleading^ 

An  injured  tenant  may  without  special  averment  introduce 
evidence  of  an  assurance  of  safety  given  by  the  landlord. 


From  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.    J.  P.  Young,  Judge. 

Anderson  &  Crabtree  and  W.  S.  Settle  for  Plain^ 
tiff  in  Error. 

Wilson  &  Armstrong  and  J.  E.  Holmes  for  Defend- 
ant in  Error. 

Mr.  Justice  IIiggins  delivered  the  opinion  of  the 
Court. 

This  is  an  action  by  a  tenant  against  her  landlord  to  re- 
cover damages  for  personal  injuries  claimed  to  have  been 
sustained  by  reason  of  defects  in  the  demised  premises. 
She  recovered  verdict  and  judgment  for  $600.00.  The 
proprietor  has  appealed  and'  assigned  errors. 

Plaintiff  below  in  her  first  count  averred  that  in  Febru- 
ary, 1915,  she  had  leased  the  premises  in  question  from 
the  defendant  at  a  stipulated  rental,  and  that  a  part  of  the 
contract  of  letting  was  that  the  owner  was  to  put  the  prem- 


STATE  OF  TEKNESSEE.  385 

Savings  Bank  v,  Vance. 

ises  in  a  reasonable  state  of  repair  and  keep  them  so;  that 
there  were  on  the  premises  at  the  time  a  series  of  defective 
steps  attached  to  the  back  porch  that  were  old,  decayed  and 
dangerous ;  that  this  was  known  to  the  defendant,  or  would 
have  been  known  had  it  exercised  reasonable  care  to  have 
found  out;  that  plaintiff  was  not  aware  of  this  defect,  and 
that  in  consequence  she  went  upon  the  steps,  from  which 
she  was  precipitated  to  the  ground  and  sustained  serious 
personal  injuries.  She  averred  in  her  second  count -that 
the  defendant  was  guilty  of  negligence  when  it  leased  her 
the  premises  in  a  dangerous  condition  with  knowledge 
thereof,  actual  or  imputable. 

The  pleas  were  of  the  general  issue  and  contributory 
negligence. 

The  basis  of  the  first  assignment  of  error  is  two  ex- 
cerpts from  the  charge  of  the  Court  The  first  is  in  sub- 
stance that  the  Court  told  the  jury  that  if  plaintiff  had 
prior  to  the  accident  rented  the  house  from  the  defendant 
Bank,  and  that  at  the  time  of  the  rental  there  was  an  oral 
contract  by  the  terms  of  which  the  owner  of  the  premises 
had  entered  into  an  agreement  to  put  the  premises  in  re- 
pair, and  to  so  maintain,  them  in  a  suitable  and  safe  con- 
dition, and  if  they  further  find  that  plaintiff  while  de- 
scending the  steps  in  the  exercise  of  due  care  the  steps  fell 
and  she  was  injured  because  of  their  defective  and  unsafe 
condition,  and  that  this  condition  was  known  to  the  owner, 
or  could  have  been  known  by  the  exercise  of  reasonable 
care,  then  plaintiff  was  entitled  to  a  recovery. 

The  second  portion  of  the  first  assignment  is  based  on  a 
refusal  of  the  Court  to  give  in  charge  a  special  request  to 
the  effect  that  if  plaintiff  and  defendant  had  entered  into 
a  leasing  contract  whereby  the  defendant  had  agreed  to 
put  the  same  in  safe  and  suitable  condition  while  occupied 
by  the  plaintiff,  and  that  if  they  found  that  the  defendant 

26 
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breached  said  contract  by  failing  to  put  said  premises  in  a 
safe  condition  for  occupancy,  and  if  the  plaintifp  knew 
defendiant  had  breached  this  contract  and  that  she  knew 
the  premises  were  dangerous  and  continued  to  occupy  them 
with  that  knowledge,  then  she  could  not  recover. 

The  first  criticism  is  that  the  Court  was  not  warranted 
in  submitting  the  theory  of  the  first  count  to  the  jury  be- 
cause there  was  no  evidence  tending  to  show  an  agreement 
to  repair  made  at  the  time  of  the  lease.  While  the  evidence 
of  the  plaintiff  below  is  somewhat  conflicting,  there  are 
statements  of  hers  to  the  effect  that  she  called-  the  repre- 
sentatives of  the  bank  upon  the  telephone  and  got  per- 
mission to  enter  as  a  tenant,  the  bank  at  the  time  agreeing 
to  put  the  premises  in  a  state  of  repair,  and  also  that  in  a 
short  while  the  agents  of  the  bank  were  out  at  the  house 
an«d  directed  repairing  to  be  done  with  the  view  of  de- 
termining the  amount  of  rent  w*hich  the  plaintiff  was  to 

pay. 

The  jury  might  infer  from  this  evidence  that  there  was 
an  agreement  to  repair  contemporaneous  with  the  letting. 

The  next  criticism  is  that  under  the  law  there  can  be  no 
recovery  for  personal  injuries  by  reason  of  a  breach  upon 
the  part  of  the  landlord  to  keep  premises  in  repair.  This 
question,  which  has  been  much  mooted,  has  been  finally 
settled  in  Tennessee  in  favor  of  the  tenant  as  against  the 
landlord.     Storage  Co.  v.  MilUr,  135  Tenn.,  IST'. 

It  is  also  urged  that  an  agreement  entered  into  after  the 
lease  cannot  be  made  the  basis  of  a  recovery  as  for  breach 
of  contract.  This  is  upon  the  ground  that  the  subsequent 
promise  is  without  consideration.  The  proposition  seems 
to  be  generally  accepted  as  true.  But  the  jury  were  war^ 
ranted  in  concluding  that  the  agreement  to  repair  was  in- 
corporated in  and  became  part  of  the  contract. 
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It  is  also  said  that  it  is  not  sufficient  for  the  tenant  to 
show  originally  an  agreement  to  repair,  but  that  the  obli- 
gation must  extend  to  maintenance  during  the  term.  This 
is  likewise  a  rule  which  is  accepted  in  general.  We  appre- 
hend, however,  that  there  must  be  an  exception  in  cases 
where  the  injury  takes  place  within  a  brief  period  after 
the  beginning  of  the  tenancy  under  a  contract  to  repair. 
And  we  so  hold. 

With  respect  to  the  failure  to  give  the  special  request, 
it  suffices  to  say  that  in  the  absence  of  a  time  limit  in 
which  to  make  repairs  promised,  the  tenant  cannot,  as  a 
matter  of  law,  be  convicted  of  contributory  negligence  nor 
held  to  have  assumed  the  risk  by  continuing  occupancy. 
Chuff  V.  Brewing,  .109  S.  W.,  1044.  But  these  are  always 
pertinent  matters  of  fact. 

In  tbe  second  assignment  it  is  said  that  the  Court  was 
in  error  in  setting  forth  the  theory  of  the  plaintiff  and  the 
defendant's  liability  under  the  second  count  in  the  follow- 
ing manner: 

"That  if  the  jury  found  that  at  the  time  the  premises 
were  let  the  steps  were  in  a  dangerous  condition,  and  that 
this  was  known  to  the  defendant  or  would  have  been  known 
had  it  exercised  reasonable  care,  and  that  plaintiff  at- 
tempted about  the  20th  of  April  to  descend  said  steps  in 
the  exercise  of  due  care,  and  that  while  so  doing  said  steps 
gave  way  aand  caused  plaintiff  to  fall  and  injure  herself, 
and  that  if  the  jury  further  found  that  defendant  in  allow- 
ing said  steps  to  be  and  remain  in  said  unsafe  condition 
was  not  in  the  exercise  of  due  care  for  the  safety  of  plain- 
tiff as  a  tenant,  but  was  guilty  of  negligence,  and  that  if 
the  jury  found  that  the  unsafe  condition  of  said  steps  and 
the  negligence  of  the  defendant  in  so  allowing  them  was 
the  direct  and  proximate  cause  of  the  plaintiff's  injury, 
then  there  should  be  a  recovery  by  her.    But  if  on  the  other 


388  COURT  OF  CIVIL  APPEALS, 

Savings  Bank  v.  Vance. 

hand  the  steps  were  found  by  the  jury  not  to  be  in  an  un- 
safe condition,  or  if  at  the  time  of  said  rental  defendant 
did  not  know  or  by  the  exercise  of  due  care  could  not  have 
known  of  said  unsafe  condition,  then  the  verdict  should 
be  for  the  defendant." 

This  charge  is  substantially  in  accordance  wdth  the  case 
of  Wilcox  V.  Hi/nes,  100  Tenn.,  538.  This  decision  has 
been  assailed  all  over  the  country,  but  it  stands  unshaken 
in  this  jurisdiction.  In  truth,  this  decision  was  timely,  and 
is  in  keeping  with  the  upward  trend'  in  this  country  toward 
the  betterment  of  tenement  houses  dnd  leased  premises. 
We  are  persuaded  that  it  is  both  legal  and  ethical  that  the 
owners  of  premises  who  are  in  the  business  of  leasing  in- 
discriminately should  be  active  and  diligent  to  see  that 
occupants  are  not  exposed  to  imnecessary  dangers.  There 
is  no  justification  for  the  maintenance  of  death  traps. 

In  a  sub-section  of  this  second  assignment  appellant 
complains  of  the  refusal  of  the  Court  to  give  in  charge  a 
special  request  to  the  effect  ^'that  in  the  absence  of  a 
guaranty  or  assurance  of  safety  the  landlord  is  not  an  in- 
surer of  the  premises;  that  he  is  required  to  exercise  rea- 
sonable care  to  ascertain  the  condition  of  the  premises,  and 
that  the  tenant  is  likewise  required  to  exercise  reasonable 
care  to  ascertain  the  condition  of  the  premises  lie  rents ;  so 
that  in  the  absence  of  contract  if  the  premises  were  let 
when  defective  and  dangerous,  and  the  defendant  by  the 
exercise  of  reasonable  care  should  have  known  it,  and  if 
the  plaintiff  likewise  by  the  exercise  of  the  same  reason- 
able care  on  her  part  should  have  known  it,  that  plaintiff 
could  not  recover  for  the  reason  that  she  is  required  to 
exercise  the  same  care  as  is  her  landlord,  and  the  verdict 
should  be  for  the  defendant." 

This  special  request  contains  some  sound  propositions 
of  law',  but  it  is  not  in  every  particular  correct,  and  hence 
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its  refusal  was  not  reversible  error.  We  are  of  opinion 
that  the  duties  of  the  tenant  and  the  landlord  with  respect 
to  the  premises  are  not  identical,  and  that  the  tenant  may 
to  some  degree  rely  upon  the  superior  opportunities  pos- 
sessed by  the  landlord.  Wilcox  v.  Hines,  supra.  If  as  a 
fact  their  duties  were  equal,  there  could  be  no  recovery  for 
merely  defective  premises,  and  the  rule  making  the  land- 
lord liable  would  be  futile.  We  overrule  this  assignment 
of  error. 

In  the  third  assignment  it  is  said  that  the  Court  was  in 
error  in  not  stating  the  reciprocal  duties  of  plaintiff  and 
defendant.  We  are  persuaded  that  the  Court  from  time 
to  time  placed  upon  the  plaintiff  virtually  the  burden  of 
disproving  contributory  negligence;  at  least  he  made  it 
plain  that  if  she  knew  of  the  defect  or  could  have  known  of 
it  by  the  exercise  of  reasonable  care,  she  should  not  be  per- 
mitted to  recover.    This  was  more  than  enough. 

The  basis  of  the  fourth  assignment  was  the  refusal  of 
the  Court  to  give  in  charge  three  special  requests,  the  sub- 
stance of  which  will  now  be  stated  and  disposed  of  sepa- 
rately. 

(1)  The  Court  is  requested  to  charge  that  unless  the  jury 
found  by  preponderance  plaintiff  rented  the  house  from 
the  defendant,  and  that  at  the  time  she  so  rented  the  de- 
fendant agreed  to  put  the  same  in  safe  and  suitable  condi- 
tion for  occupancy,  the  jury  should  resolve  the  issues  of 
the  first  count  in  favor  of  defendant;  and  that  with  respect 
to  the  second  count  unless  the  jury  found  by  preponder- 
ance of  the  evidence  that  the  premises  were  rented'  by  plain- 
tiff from  defendant  before  she  moved  into  or  occupied  the 
premises,  the  verdict  should  be  for  the  defendant,  for  the 
reason  that  the  entering  into  the  contract  to  repair  must 
be  made  before  removal  to  the  premises. 
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That  portion  of  this  request  which  may  be  said  to  refer 
to  the  first  count  was  substantially  given  by  the  Court. 
Upon  reading  the  instructions  we  find  that  the  Court  placed 
emphasis  upon  the  fact  that  plaintiff  must  show  the  making 
of  the  contract  to  repair  at  the  time  of  the  letting. 

With  respect  to  the  latter  portion  of  this  request  it 
sufiices  to  say  that  it  ignores  one  theory  arising  from  the 
evidence,  namely,  that  the  n^otiations  were  begun  over 
the  'phone  with  promise  to  repair,  and  were  not  completed 
until  after  she  had  entered.  This  request  also  ignores  the 
fact  that  the  rents  were  fixed  with  reference  to  repairs,  and 
also  that  it  was  a  monthly  letting.  We  are  of  opinion  that 
these  facts  differentiate  this  from  the  general  rule  that  a 
party  who  goes  into  possession  without  a  contract  takes 
the  risk,  and  also  that  when  there  is  a  letting  from  month 
to  month  and  a  continuance  upon  the  strength  of  promises 
to  repair,  there  is  a  ground  of  blame  if  the  landlord  does 
not  so  repair.     Oood  v.  VonHemert,  131  Nl  W.,  466. 

(2)  It  is  complained  that  the  Court  refused  to  charge 
that  if  the  plaintiff  found  the  premises  vacant  and  moved 
into  the  same  without  a  contract,  she  could  not  recover. 
What  we  have  said  immediately  above  might  be  suflScient 
to  dispose  of  this  criticism.  For  if  after  the  bank  found 
her  it  entered  into  a  contract  with  her  to  repair  and  fixed 
the  rent  with  reference  thereto,  and  if  she  remained  in- 
stead of  going  away  in  the  expectation  of  repairing,  then 
she  should  recover  notwithstanding  her  entrance  in  the 
absence  of  a  contract. 

We  shall  remark  that  we  are  persuaded  that  her  theory 
is  sustained  by  the  greater  weight  of  the  evidence.  The 
President  of  the  Bank  involved  himself  in  all  sorts  of  con- 
tradictions, as  also  did  the  carpenter  who  assured  plaintiff 
as  she  says  that  the  steps  were  safe;  and  because  of  this 
mixture  of  statements  the  jury  were  warranted  in  dis- 
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crediting  the  whole  contention  of  the  defendant  as  to  her 
entry  without  authority. 

(3)  Complaint  is  also  made  that  the  Oourt  failed  to 
charge  that  if  plaintiff  moved  in  with  the  oonsent  of  one 
McCalloway,  who  was  acting  for  himself  and  not  for  the 
defendant,  the  verdict  should  be  for  the  defendant,  not- 
withstanding McCalloway  may  have  contracted  to  have  put 
the  premises  in  safe  condition. 

We  do  not  think  reversible  error  was  committed  in  re- 
fusing this.  We  do  not  believe  plaintiff  disentitled  to 
recovery  notwithstanding  her  entering  by  consent  of  Mc- 
Calloway. It  cannot  be  disputed'  that  at  some  time  she 
became  the  tenant  of  the  bank,  and  of  course  there  was  an 
expressed  or  implied  contract  with  the  latter  at  that  time. 
It  might  be  said  that  the  new  arrangement  superseded  the 
old  one,  and  that  it  would  have  been  an  injustice  to  the 
plaintiff  to  have  denied  her  a  recovery  merely  because  she 
had  negotiations  with  McCalloway. 

The  basis  of  the  fifth  assignment  was  the  refusal  of  the 
Court  to  strike  out  evidence  to  the  effect  that  the  bank 
president  and  his  carpenter  gave  plaintiff  assurance  that 
the  steps  were  safe.  The  main  reason  why  this  is  said  to 
be  error  is  that  there  is  no  such  averment  in  the  declaration. 
We  are  of  opinion  that  it  was  competent  both  as  tending  to 
support  the  contract  averments  of  the  first  count  and  also 
as  directly  bearing  upon  the  question  of  contributory  neg- 
ligence. 

We  have  carefully  examined  this  record  and  see  no  sub- 
stantial reason  why  it  should  be  reversed.  We  therefore 
direct  an  afiirmance  with  costs. 
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Paul  Hoffman  v.  A.  P.  Jones  et  al. 

1.  Executors.     Compensation,     Amount  fixed  hy  will  governs. 

A  nominated  executor  who  accepts  the  trust  is  bound  by  a  pro- 
vision limiting  his  percentage  of  compensation. 

2.  Same.    Compensation  from  one  estate  for  services  performed 

in  administering  two  not  permissible. 

It  is  not  permissible  to  charge  against  one  estate  the  compen- 
sation of  a  personal  representative  in  administering  another, 
although  closely  interwoven. 


Fkom  Davidson  County. 


Appeal  in  error  from  the  First  Circuit  Court  of  David- 
son County. 

J.  H.  Turner  for  Plaintiffs  in  Error. 

J.  H.  Zarecor  for  Defendant  in  Error. 

Presiding  Justice  Wilson  delivered  the  opinion  of 
the  Court 

This  case  is  before  us  upon  an  appeal  by  both  litigants 
from  the  action  of  the  Circuit  Court  of  Davidison  County, 
allowing  and  disallowing  certain  credits  claimed  by  A.  P. 
Jacobs  as  executor  of  the  last  wdll  and  testament  of  Mrs. 
Louisa  M.  Johnson. 

Jacobs,  as  executor,  made  what  purports  to  be  a  final 
settlement  before  the  Clerk  of  the  County  Court  of  David- 
son County. 

Paul  and  Fred  S.  Hoffman  and  Francis  M.  Rooney, 
brothers  and  sister  of  the  testatrix,  Mrs.  Louisa  M.  John- 
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son,  and  interested  in  her  estate  as  disposed  of  by  her  will, 
excepted  to  five  items  of  credit  claimed  by  the  executor 
in  his  settlement  before  the  County  Court  Clerk  and  al- 
lowed. 

It  appears  that  all  of  the  exceptions  were  abandoned  in 
the  County  Court  except  the  third  and  fifth.  The  third 
exception  was  to  a  credit  of  five  hundred  dollars  allowed 
by  the  clerk  because 

1.  No  voucher  was  produced. 

2.  Because  said  sum  was  allowed  for  services  rendered 
in  closing  out  the  lumber  business  of  Sam  S.  Johnson  and 
looking  after  the  finances  of  Mrs.  Louisa  M.  Johnson's 
interest  was  unwarranted  by  law. 

The  fifth  exception  was  to  the  allowance  of  $654.44  for 
services  of  the  executor  as  such  in  performing  his  duties 
under  the  will,  because  the  allowance  is  excessive,  in  fact, 
and  because  the  will  of  Mrs.  Louisa  M.  Johnson  expressly 
provided  that  her  executor  should  be  allowed  only  two  per 
•cent  commission,  whereas  the  clerk  allowed  five  per  cent. 

Both  of  the  aforesaid  items  were  allowed  in  the  County 
Court,  and  Paul  and  Fred  Hoffman  and  Frances  H. 
Kooney  appealed  to  the  Circuit  Court. 

It  appears  that  considerable  evidence  was  heard  in  the 
Circuit  Court,  and  the  cause  came  on  for  hearing  in  that 
Court  before  Hon.  A.  G-.  Rutherford,  Special  Judge.  He 
overruled  the  assignment  of  error  complaining  of  the  al- 
lowance of  five  hundred  dollars  to  the  executor,  and  sus- 
tained the  exception  to  the  allowance  of  $654.44  for  serv- 
ices of  the  executor. 

Both  parties  moved  for  a  new  trial,  which  motions  were 
overruled,  and  both  parties  appealed  in  error  to  this  C^ourt. 
The  essential  complaint  of  the  executor  is,  that  the  Court 
.below  erred  in  declining  to  allow  him  a  credit  of  $654.44 
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for  servicesi  as  executor,  instead  of  allowing  him  only  two* 
per  cent,  making  a  difference  of  $339.27. 

Paul  and  Fred  Hoffman  and  their  aister  assign  as  error 
the  action  of  the  Circuit  Court  in  allowing  a  credit  of  five- 
hundred  dollars  to  the  executor  specified'  in  their  third 
exception  to  the  report  and  statement  made  before  the 
County  Court  Clerk.  Without  going  into  any  discussioi^ 
or  citation  of  the  evidence,  we  are  thoroughly  satisfied  that 
the  learned  special  judge  was  entirely  correct  in  his  action 
upon  the  exception  to  the  allowance  made  *by  the  County 
Court  Clerk  to  the  executor  as  commissions  for  his  services* 

The  will  of  the  testatrix,  under  which  Mr.  Jacobs  ac- 
cepted the  trust,  expressly  provided  after  naming  Mr* 
Jacobs  as  executor,  that  he  should  have  entire  charge  of 
her  estate  and  be  authorized  to  administer  it  without  bond,, 
and  that  he  should  receive  two  per  cent  oomimission  for  his. 
services. 

Having  accepted  the  trust,  he  is  bound  by  its  terms.  He 
could  have  declined'  acting  as  executor,  and  the  Court 
would  then  have  appointed  someone  as  administrator  with 
the  will  annexed. 

The  law,  it  appears,  is  well  settled*  that  a  testator  has  the 
right  to  fix  in  his  will  the  compensation  that  his  executor 
shall  receive.  Under  the  old  law,  the  executor  or  admin- 
istrator of  an  estate  was  entitled  to  no  compensation  for 
personal  services  as  against  creditors. 

The  statutes  of  most  of  the  States  and  of  Tennessee  now 
provide  reasonable  compensation,  and  exceptions  to  these 
are  first,  such  as  arise  from  contracts  express  or  implied,, 
as  where  an  executor  or  administrator  agrees  to  serve  with- 
out compensation,  or  for  a  stipulated  amount.  Pritchard 
on  Wills,  Sec.  790. 

So,  the  authorities  seem  to  be  almost  unanimous  to  the 
effect,  that,  if  the  instrument  creating  the  trust  fixes  the 
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oompensation,  or  declares  that  none  is  to  be  received,  the 
compensation  fixed  by  it  will  be  the  rule  of  allowance  to 
the  trustee,  and  cannot  be  changed  by  the  Court.  39  Cyc, 
493. 

We  could  multiply  authorities  almost  indefinitely  sup- 
porting the  above  rule  of  law.  The  only  remaining  ques- 
tion is  as  to  the  allowance  of  five  hundred  dollars  to  the 
executor  embraced  in  the  third  exception  to  the  report  and 
settlement  made  before  the  County  Court  Clerk. 

We  feel  constrained,  under  our  view  of  the  law,  to  susr 
tain  this  exception  and  to  hold  that  the  County  Court 
Clerk,  as  well  as  the  learned  special  Circuit  Judge,  was  in 
error  in  allowing  this  credit. 

It  seems  to  have  been  predicated  upon  services  rendered 
by  Mr.  Jacobs  in  connection  with  the  affairs  of  the  estate 
of  Sam  S.  Johnson. 

The  estate  of  Sam  S.  Johnson  had  a  regular  representa- 
tive in  the  person  of  one  'Mr.  Walker.  And  while  Mr. 
Jacobs  looked  after  the  interest  of  Mrs.  Louisa  M.  John- 
son in  the  estate  of  Samuel  M.  Johnson  under  his  will,  he, 
nevertheless,  did.  it  as  executor  of  her  will,  and  compensa- 
tion for  these  services,  as  others,  rendered  as  executor  was 
controlled,  as  a  matter  of  law,  by  the  provision  of  the  will 
of  Mrs.  Louisa  M.  Johnson. 

So,  we  hold  that  Mr.  Jacobs,  as  executor,  was  entitled  to 
neither  of  the  credits  involved  in  the  litigation  before  us, 
and  he  will  be  disallowed  credits  for  botb. 

The  cause  will  be  remanded  to  the  County  Court  of  Da- 
vidson County  for  a  settlement  and  distribution  of  the 
estate  in  accordance  with  this  opinion. 

Appellant  Jacobs  will  pay  the  costs  of  the  appeal.  In 
other  words,  this  Court  affirms  the  judgment  of  the  Circuit 
Court  in  all  respects  except  as  to  the  allowance  of  credit 
of  five  hundred  dollars  to  Mr.  Jacobs. 
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Memphis  Street  Railway  Co.  v.  Victor  Kohn. 

Writ  of  certiorari  denied  by  the  Supreme  Court,  1917. 

1.  Stbeet  Railway.    Injury  by  licensee.    Burden  of  proof. 

It  Is  incumbent  upon  a  street  railway  sued  for  personal 
injuries  received  in  a  collision  and  defending  upon  the  groxmd 
that  the  wrong  was  Inflicted  by  a  licensee  to  prove  the  con- 
tract of  letting  and  to  establish  that  the  lease  was  permitted 
by  law.  In  the  absence  of  such  showing  plaintiff  is  entitled 
to  judgment  against  the  owning  company  for  damages  sus- 
tained at  the  hands  of  a  third  party  using  the  track. 

2.  Same.    Necessity  of  showing  exclusive  contract  of  facilities  by 

licensee. 

In  the  absence  of  proof  of  a  valid  and  permissible  lease  and 
delivering  over  of  control  of  facilities  to  the  licensee  the  in- 
jured party  is  entitled  to  judgment  against  the  owning  com- 
pany under  a  declaration  averring  negligence  of  the  latter. 
In  such  case  plaintiff  may  treat  the  licensee  as  agent  of  the 
owning  company. 

3.  Same.   No  variance.    Nor  where  there  is  joint  control. 

Neither  in  such  case  nor  where  joint  control  of  facilities  by 
lessor  and  lessee  is  there  a  variance  such  as  will  deprive 
plaintiff  suing  owner  of  the  track  of  judgment  under  declara- 
tion averring  negligence  of  the  latter. 

4.  Variance.    Party  relying  upon  should  specify  in  motion  for 

new  triat 

Party  relying  upon  a  variance  between  pleadings  and  proof 
should  point  it  out  in  his  motion  for  a  new  trial. 


From  Shelby  County. 


Appeal   in   error  from   the   Circuit   Court   of   Shelby 
County,  Part  Three.     T.  B.  Pittman^  Judge. 
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McKiNNEY  Barton,  Jr,^  for  Plaintiff  in  Error. 

Bell,  Teery  &  Bell  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Kohn  brought  this  action  against  the  Memphis  Street 
Railway  Company  to  recover  damages  for  the  alleged  loss 
of  personal  property  and  the  sustaining  of  bodily  injuries 
as  the  result  of  a  collision  between  an  electrically  propelled 
car  on  the  track  of  the  Company  and  the  vehicle  of  defend- 
ant in  error.  The  case  was  tried  by  the  Circuit  Judge 
without  the  intervention  of  a  jury.  He  pronounced  judg- 
ment in  favor  of  Kohn  for  $300.00.  The  Company  has 
appealed,  and  is  urging  one  error,  namely,  that  there  is  no 
material  evidence  to  support  the  verdict  and  judgment  of 
the  Court. 

The  evidence  is  substantially  to  the  effect  that  plaintiff 
below  was  run  into  by  a  gravel  car  moving  upon  the  track 
of  the  plaintiff  in  error  on  Third  Street  in  the  city  of 
Memphis.  It  seems  to  be  virtually  conceded  that  this  col- 
lision was'  because  of  the  negligence  of  the  operators  in 
failing  to  warn  plaintiff  or  to  give  him  an  opportunity  to 
move  out  of  the  way.  Hence  we  shall  assume  that  the  case 
in  so  far  as  negligence  is  concerned  was  made  out. 

The  specific  contention  of  appellant  here  is  that  the  in- 
strumentality which  did  the  'harm  belonged  to  the  Mem- 
phis &  Lakeview  Traction  Company,  which  was  using  the 
track  of  appellant  at  the  time  of  the  collision  by  some  oon- 
tractural  arrangement  between  the  two  authorized  by  law 
and  by  the  charters  of  the  companies.  It  is  urged  that 
this  was  clearly  demonstrated  in  the  proof,  and  that  as  an- 
other consequence  the  plaintiff  could  not  recover  because 
of  variance  between  the  declaration  and  the  evidence,  the 
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declaration  averring  that  the  wrongs  were  inflicted  by 
plaintiff  in  error,  whereas  the  proof  showed  that  the  car 
which  ran  upon  Kohn  belonged  to  the  other  company. 

The  evidence  is  substantially  one  way  that  the  car  which 
did  collide  with  Kohn  belonged  to  the  Lakeview  Company, 
and  that  it  was  in  charge  of  the  latter's  servants,  and  was 
loaded  with  materials  to  be  used  upon  the  line  of  this  Com- 
pany. 

The  question  presented  is  quite  an  interesting  one,  and 
we  could  use  much  space  in  discussing  the  authorities  bear- 
ing upon  the  issue.  But  we  are  determined  to  confine  our 
discussion  as  nearly  as  may  be  to  the  exact  point  arising, 
and  will  thus  avoid  some  dissertations  that  may  hereafter 
be  embarrassing.  This  restricted  treatment  will  likewise 
relieve  us  of  elaborate  examination  or  consideration  of  the 
many  authorities  adduced  by  able  counsel  for  both  sides. 
We  remark,  however,  that  we  looked  into  all  of  the  cited 
decisions  to  which  we  had  access,  and  gave  them  close  con- 
sideration; and  this  examination  has  been  of  very  great 
service  for  the  reason  that  the  analysis  suggested  has  given 
us  what  we  deem  to  be  the  proper  viewpoint  from  which 
to  look  at  the  question.  In  this  connection  we  think  it 
proper  to  state  that  some  generalizations  deducible  from 
the  authorities  will  help  us  materially  in  our  solution  of 
the  problem  advanced. 

The  exact  question  presented  is  whether  a  party  who  is 
injured  while  on  the  track  of  a  public  service  corporation 
such  as  a  street  car  company  may  sue  the  latter  for  those 
injuries  and  recover  although  it  be  shown  that  the  imme- 
diate vnrongdoer  was  another  company  who  was  using  the 
track  by  a  contract,  the  terms  of  which  are  not  shown. 

In  the  absence  of  an  enabling  statute  no  street  railway 
company  can  put  in  charge  a  lessee  or  licensee  and  relieve 
itself  of  liability  for  the  torts  of  the  latter.    This  seems  to 
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be  universally  accepted  as  true.  It  was  also  a  much  dis- 
puted question  at  an  earlier  date  as  to  whether  the  lessor 
would  be  relieved  of  liability  in  the  absence  of  an  express 
legislative  direction  that  it  be  absolved,  but  it- now  is  gen- 
erally accepted,  but  not  unanimously  so,  that  in  case  of 
express  authority  to  execute  a  lease  whereby  the  lessee  as- 
sumes full  charge,  the  lessor  is  not  liable  for  the  wrongs  of 
the  lessee.  We  shall  content  ourselves  with  referring  to 
the  cases  of  Arrow  Smith  v.  Nashville,  57  Federal,  165, 
^and  Moorshead  v.  Railway  Co.,  96  S.  W.,  261.  In  the 
opinion  in  the  latter  case  is  a  very  discriminating  review 
of  practically  all  the  authorities  bearing  upon  the  question, 
such  a  review  as  would  make  examination  of  preceding 
-cases  a  work  of  supererrogation. 

There  was  no  effort  upon  the  part  of  plaintiff  in  error  to 
show  the  existence  of  a  lease  in  the  instant  case.  The  ut- 
most  that  can  be  said  of  the  evidence  bearing  upon  this 
point  is  that  there  was  in  existence  between  the  two  com- 
panies some  contract  or  arrangement  whereby  the  Lake- 
view  Company  was  merely  allowed  or  given  permission  at 
the  time  of  the  injury  to  use  the  track  of  the  company  on 
Third  Avenue.  Hence  the  plaintiff  in  error  cannot  escape 
upon  the  ground  that  it  had  executed  a  lease. 

The  real  contention  of  the  Memphis  Street  Railway  is 
that  by  virtue  of  Chapter  352  of  the  Acts  of  1909,  it  was 
authorized  to  enter  into  any  sort  of  an  arrangement  or 
contract  whereby  any  other  company  oould  be  given  per- 
mission to  use  its  tracks,  and  that  as  this  power  was  exer- 
cised through  legislative  authority,  there  is  an  implied  ex- 
emption from  liability  for  the  wrongs  inflicted  by  a 
licensee.  The  Act  in  question  is  as  follows :  ^'Be  it  enacted. 
That  street  railroad  companies  and  interurban  railroad 
companies  of  this  State  operting  their  cars  by  electricity 
are  hereby  given  power  and  authority  to  contract  with  each 
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other  for  the  use  of  the  tracks  of  either  by  the  other,  both 
within  and  without  the  corporate  limits  of  incorporated 
towns  and  cities,  and  such  contracts  shall  be  in  writings 
and  may  be  upon  such  terms  as  the  parties  agree  to,  not  in- 
consistent  with  law." 

It  may  be  said  that  under  this  statute  street  railway 
companies  may  by  contract  allow  suburban  companies  to 
use  their  tracks,  and  it  might  be  true  that  the  former  would 
not  be  liable  for  the  negligent  acts  of  the  latter;  but  even 
this  is  debatable  for  the  well-known  reason  that  the  public 
in  the  first  instance  have  the  right  to  look  to  the  original 
chartering  company  for  the  misuse  of  its  property  and  its 
franchises.  It  might  require  ftn  express  legislative  exemp- 
tion from  liability  in  such  case  before  the  license-granting- 
company  can  avoid  responsibility.  One  of  the  very  great 
reasons  w^hy  the.  Courts  have  always  been  disinclined  to- 
the  sanctioning  of  leases  by  railway  companies  is  that  they 
would  be  enabled  thereby  to  grant  their  franchise  to  irre-^ 
sponsible  and  inaccessible  parties.  Macon  Railway  v. 
Mays,  15  American  Rep.,  678  ;  see  also  note  to  44  L.  R,  A., 
741-746.  But  we  are  really  not  called  upon  to  determine 
this  exact  point  in  the  present  litigation. 

Every  respectable  decision  which  we  examined  expressly 
or  by  necessary  implication  ruled  that  when  the  original 
company  sought  exemption  from  liability  for  injuries  oc- 
curring on  its  premises  by  virtue  of  a  contractual  arrange- 
ment with  another,  the  burden  was  upon  it  to  show  the 
lease  or  arrangement  which  wrought  this  change,  and  also 
that  it  was  in  accordance  with  and  authorized  by  the  law* 
Herron  v.  Railroad,  68  Minnesota,  542 ;  Candhers  v.  Rail- 
road,  44  L.  R.  A.,  737,  and  notes.  This  certainly  accords 
with  the  logic  of  the  situation  and  with  juristic  principles. 
As  before  stated,  any  mem'ber  of  the  public  who  sustains 
injury  has  the  right  to  ascribe  his  wrongs  to  the  owner  of 
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the  track.  If  the  latter  seeks  freedom  from  liability  he 
must  show  such  facts  as  will  overtum  this  preeumption. 

By  recurring  to  the  statute  under  whidi  plaintiff  in  error 
seeks  justification  it  will  be  seen  that  companies  are  au- 
thorized to  enter  into  contracts  whereby  there  may  be  an 
interchange  or  use  of  tracks,  that  this  contract  must  be  in 
writing,  and  must  be  specific  as  to  terms  and  conditions, 
and  aleo  that  it  must  be  such  as  is  not  inconsistent  with 
established  rules  of  law.  It  is  plain  that  no  presumption 
must  be  indulged  with  respect  to  such  contracts,  as  they  are 
in  their  very  nature  against  common  right  and  contrary  to 
the  generally  accepted  rules  of  law.  Hence  warrant  in 
the  lower  Court  for  stating  that  the  company  had  failed 
to  disclose  such  a  contract  as  would  relieve  it  of  liability. 
As  observed,  there  is  no  effort  to  show  that  the  contract 
was  in  writing,  nor  was  a  single  provision  of  even  an  oral 
contract  stated,  and  there  was  an  entire  failure  to  disclose 
any  agreement  between  the  two  companies  as  to  what  por- 
tions of  the  track  were  to  be  used  by  the  licensee,  and  at 
what  time  and  in  what  method;  and  the  whole  thing  is 
utterly  silent  as  to  the  responsibility  of  the  one  or  the  other 
company  for  injuries  that  might  be  inflicted  by  the  using 
company. 

This  exact  point  seems  to  have  been  decided  in  the  cases 
of  Hollis  v.  Railroad  Co.,  44  Southern,  159,  and  Sanders 
V.  Railroad,  225  Pa.  St.,  105. 

The  authorities  are  overwhelming  that  if  a  railway  com- 
pany undertakes  to  lease  or  farm  out  its  road  to  another 
without  legislative  authority  or  in  contravention  of  law,  it 
will  remain  liable  for  every  tort  inflicted  by  the  party  or 
corporation  which  it  lets  into  possession.  Arrow  Smith  v. 
Nasfiville  Railway,  57  Fedferal,  165 ;  Van  Stugen  v.  Railr 
road,  34  L.  K.  A.,  577 ;  Rickets  vs  Railroad,  7  L.  R  A., 
354. 

26 
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We  feel  constrained  to  treat  the  alleged  arrangement 
mentioned  in  the  instant  case  as  not  authorized  or  in  ac- 
cordance with  the  law,  or  as  not  shown  at  all.  The  conse- 
quence is  that  the  wrongs  of  the  plaintiff  below  must  be 
ascribed'  to  the  appellant. 

The  most  that  can  be  said  of  the  agreement  between  the 
parties  is  that  it  is  some  sort  of  arrangement  whereby  the 
licensee  occasionally  uses  the  track  for  its  own  purposes, 
and  in  a  limited  way.  In  the  absence  of  an  explicit  show- 
ing the  presumption  must  be  indulged  that  the  owning 
company  retained  and  retains  the  control  of  its  track  and 
of  its  electricity  at  all  times,  and  merely  permits  the  other 
company  to  enter  upon  its  roadway  under  the  supervision 
of  the  superinendent  or  other  guiding  officers  of  the  own- 
ing company.  Hence  the  deduction  must  be  that  the  opera- 
tion is  a  joint  one  or  else  that  the  licensee  is  an  agent  of 
the  owner.  Responsibility  attaches  to  the  latter  whether 
the  one  view  or  the  other  be  taken.  This  is  even  in  accord- 
ance with  the  case  of  Railroad  v.  Carrol,  6  Heiskel,  347, 
a  decision  which  will  be  further  reviewed  later  on. 

There  is  practical  unison  among  the  authorities  that  a 
mere  traffic  arrangement  Avhereby  permission  is  occasion- 
ally extended  to  another  to  use  the  tracks  of  the  o^vning 
company,  especially  where  the  latter  does  not  relinquish 
entire  control  for  the  time  being,  both  companies  are  liable 
for  a  tort  committed  by  the  user.  Nelson  v.  Railroad,  62 
Am.  Dec.,  614;  Quigley  v.  Railroad,  38  Ann.  Cases,  992"; 
Railway  v.  Parkes,  106  C.  C.  A.,  186 ;  Davis  v.  Railroad, 
41  S.  E.,  466 ;  see  also  preceding  cases  cited. 

Very  able  counsel  for  appellant  contends  that  the  ques- 
tions involved  have  already  been  settled  by  the  Courts  of 
this  State  in  the  Carroll  case  just  cited  and  in  that  of  Rail- 
road v.  Light,  4  Higgins,  262. 
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If  we  liad  a  clearly  established  contract  between  the  two 
companies  in  this  record,  that  is,  a  contract  explicit  in  its 
terms  and  reasonable  in  its  provisions,  and  made  by  a  re- 
sponsible party,  we  might  have  some  difficulty  in  reconcil- 
ing the  two  decisions  with  the  current  of  authority  in  this 
country  and  with  our  own  intimations.  But  because  of 
this  absence  of  proof  we  are  not  called  upon  to  make  so 
nice  a  distinction  between  the  cases  as  we  otherwise  might. 

We  shall  nevertheless  point  out  the  difference  existing 
between  the  two  cases  and  that  at  the  bar.  In  the  Carroll 
case  it  was  incontrovertibly  shown  that  the  engine  that  in- 
flicted the  injury  was  under  the  exclusive  control  of  one 
railroad,  although  being  operated  upon  the  track  of  an- 
other. This  fact  of  exclusiveness  of  control  is  of  itself 
sufficient  to  differentiate  the  two  cases.  But  another  rea- 
son is  found  in  the  fact  that  Carroll  was  a  servant  of  the 
railroad  company  upon  whose  track  he  was  injured.  But 
however  that  may  be,  the  Court  clearly  indicated  that  if 
there  was  a  joint  arrangement,  or  if  there  was  the  absence 
of  exclusiveness  of  management,  then  joint  liability  would 
result 

With  respect  to  the  Light  case  it  may  be  said  that  the 
Court  was  dealing  with  a  condition  not  absolutely  imposed 
by  law  either  upon  the  owner  or  licensee,  while  at  the  same 
time  the  plaintiff  was  seeking  to  hold  the  owner  of  the  road 
liable  upon  a  purely  statutory  cause  of  action.  Again 
the  evidence  recited  in  that  case  warrants  the  deduction 
that  the  instrumentality  which  occasioned  the  injury  was 
exclusively  under  the  control  of  its  manipulators.  But 
however  that  may  be,  it  might  be  well  observed  that  the 
Light  decision,  following  as  it  does  the  opinion  of  the  Court 
in  Carroll  v.  Railroad,  is  against  the  weight  of  authority 
in  this  country.  In  making  that  decision  we  felt  con- 
strained by  the  6th  Heiskel  decision  in  passing  upon  the 
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questions.  But  we  think  that  neither  adjudication  stands 
in  the  way  of  the  determination  of  the  issues  pi^esented  in 
this  case. 

It  is  next  urged  by  able  counsel  that  the  suit  ought  to 
have  been  dismissed  because  of  fatal  variance  between  the 
allegations  and  the  proof.  The  authorities  seem  to  be  uni- 
form that  a  licensee  or  lessee  who  uses  the  track  of  a  rail- 
way company  without  authority  is  to  be  treated  as  the 
agent  of  the  owning  company.  44  L.  E.  A.,  737,  and  note. 
If  so,  there  is  no  rule  of  l<^c  or  pleading  which  prohibits 
recovery  under  a  declaration  averring  wrongs  inflicted  by 
the  chartered  company.  But  for  another  reason  we  do  not 
believe  that  this  variance  should  be  treated  as  fatal.  It  was 
not  specifically  mentioned  in  the  motion  for  a  new  trial, 
nor  su^ested  in  ihe  motion  for  judgment  non  obstante. 
Hence  the  injustice  of  terminating  the  lawsuit  against 
plaintiff  below  on  this  lack  of  correspondence  of  pleadings 
and  proof.    The  judgment  is  affirmed-  with  cost. 
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Andbkw  D&uffenbkoch  y.  J.  M.  Lawrence. 

Writ  of  oartiorari  denied  by  the  Supieme  Court,  1916. 

Mabtib  ajxd  SsftTAiTT.    Former  not  liable  for  .wilful  acts  of  latter 
when.    Barber  shop  employees. 

m 

A  master  barber  is  not  liable  in  damages  to  a  customer  wbo 
is  stabbed  or  slashed  by  a  hired  barber  when  the  latter  is 
acting  willfully  and  maliciously  and  not  in  pursuit  of  his 
master's  business  or  orders. 


Fkom  Davidson  Ootjnty. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. 

A.  W.  Stockell,  Jk.,  for  Plaintiff  in  Error. 

John  T.  Allen  and  W.  S.  Lawkenoe  for  Defendant  in 
Error. 

Specla^l  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

This  is  an  action  brought  against  the  master  and  servant 
seeking  to  hold  both  liable  in  damages  for  an  aasault  com- 
mitted by  the  servant  upon  the  plaintiff  in  the  absence  of 
the  master. 

The  declaration  alleges  that  the  plaintiff  in  error,  de- 
fendant below,  Andrew  Dniffenbroch,  was  at  the  time  of 
the  injuries  alleged,  the  owner  of  a  barber  shop  at  24i3 
Fourth  Aevenue,  Nashville,  where  he  had  in  his  employ  a 
number  of  barbers  and  a  superintendent  of  the  shop ;  that 
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he  furnished  the  shop  with  chairs  and  other  paraphernalia 
looking  to  the  care  of  his  customers  at  the  hands  of  the 
barbers  employed  by  him,  and  the  performance  of  their 
duties  usually  incident  to  the  patrons  of  a  barber  shop; 
that  the  doity  of  the  plaintiff  in  error  was  to  exercise  a  high 
degree  of  care  in  the  selection  of  his  employes,  and  to  em- 
ploy none  except  men  of  skill,  ability,  sobriety,  politeness 
and  industry  so  as  to  protect  customers  from  indignities 
at  their  handd;  that  the  plaintiff  in  error  had  employed 
Thornton  B.  Ladd  who  at  the  time  was  dissipated  and  in 
the  habit  of  getting  drunk  and  was  fussy,  troublesome  and 
dangerous,  and  that  these  facts  the  plaintiff  in  error  knew, 
or  should  and  would  have  known,  by  the  exercise  of  proper 
care;  that  in  September,  1914,  the  plaintiff  below  went 
into  the  barber  shop  of  the  plaintiff  in  error,  sat  down  in 
the  chair  operated  by  the  employe  Ladd,  and  that  as  he 
sat  down  in  the  chair  he  asked  Ladd  how  he  felt,  and  Ladd 
replied,  using  rough  language,  "I  feel  d —  bad;"  where- 
upon plaintiff  below  said,  "If  you  feel  that  way  I  had 
better  let  someone  else  shave  me,"  and  moved  into  another 
chair  and  was  shaved  by  another  barber,  the  superintendent 
of  the  shop,  in  the  absence  of  the  plaintiff  in  error. 

The  declaration  avers  that  this  superintendent  knew,  or 
by  the  exercise  of  reasonable  care  could  have  known  that 
Ladd  was  angry,  and  that  the  plaintiff  below  was  in  danger 
of  being  injured  by  him ;  that  the  superintendent  was  pres- 
ent and  heard  the  conversation  between  Lawrence  and  Ladd 
and  knew  why  Lawrence  had  left  Ladd's  chair ;  that  after 
he,  Lawrence,  had  been  shaved  and  started  to  resume  his 
coat,  etc.,  preparatory  to  leaving  the  shop,  Ladd  approached 
him  with  a  razor  and  inflicted  numerous  severe  and  dan- 
gerous cuts  and  wounds  upon  his  body,  and  for  the  damages 
resultant  therefrom  he  sued  the  assailant  Ladd,  and  Druf- 
fenbroch,  plaintiff  in  error. 


STATE  OF  TENNESSEE.  407 

Druffenbroch  v.  Lawrence. 

The  second  count  of  the  declaratiwi  avers  the  disfigure- 
ment of  the  plaintiflPs  body  and  his  sufferings,  lose  of  time 
and  damages  incident  thereto  as  another  ground  of  re- 
coveopy. 

The  damages'  are  laid  in  the  declaration  at  $10,000.00, 
and  a  jury  is  demanded  to  try  the  case. 

The  declaration  was  demurred  to,  five  grounds  of  de- 
murrer being  laid.  It  is  not  necessary  to  state  them  in 
detail,  because  the  demurrer  was  overruled  by  the  lower 
Court  and  no  error  is  assigned  in  this  Court  upon  the 
action  of  the  trial  judge  in  overruling  same. 

The  defendant  below,  plaintiff  in  error  Druffenbroch, 
then  interposed  a  plea  of  not  guilty.  No  statement  of  fact 
is  deemed  material  in  respect  of  the  defendant  below,  Ladd, 
because  he  has  prosecuted  no  appeal  and  assigned  no  errors 
in  this  Court  touching  the  lower  Court's  action. 

The  case  was  heard)  before  the  judge  and  a  jury,  and 
after  the  introduction  of  the  testimony,  argument  of  cotin- 
sel  and  charge  of  the  Court,  the  jury  returned  a  verdict 
of  $400.00  in  favor  of  the  plaintiff  below,  Lawrence, 
against  the  defendant  below,  Druffenbroch,  and  judgment 
WPS  pronounced  accordingly,  motion  for  a  new  trial  having 
been  overruled. 

It  should  have  been  stated  that  at  the  conclusion  of  the 
testimony  the  plaintiff  in  error  moved  the  Court  for  per- 
emptory instructions,  which  motion  was  overruled.  After 
the  verdict  the  plaintiff  in  error  moved  the  Court  for  a 
new  trial  upon  two  grounds: 

Firsts  Upon  the  alleged  error  committed  by  the  lower 
Court  in  his  refusal  to  direct  a  verdict  in  favor  of  the  de- 
fendant Druffenbroch  at  the  conclusion  of  the  testimony. 

Second.  Because  there  was  no  evidence,  as  stated,  to 
support  the  verdict. 
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This  motion  for  a. new  trial  was  overruled,  as  stated, 
and  from  the  final  judgment  pronounced  this  appeal  is  be- 
ing proeecuted^ 

The  facts  as  they  appear  in  this  record  in  so  far  as  it  is 
necessary  to  cite  them  are  substantially;  that  the  defend- 
ant Druffenbroch  was  a  barber  in  ^N^ashville,  having  a  shop 
located  on  Fourth  Avenue,  wherein  he  employed  some  six 
or  seven  barbers.  Among  others  employed  by  him  was  the 
defendant  Thornton  B.  Ladd.  The  record  shows  Ladd  to 
have  been  a  good  barber,  and  to  have  built  himself  up  a 
fine  patronage,  so  much  so  that  he  secured  a  per  cent  lof 
profit  above  the  ordinary  union  wage  scale  for  his  services 
by  reason  of  either  his  superior  workmanship  or  popularity, 
or  possibly  both.  It  appears  from  the  record  that  a  number 
of  years  prior  to  the  time  of  the  incident  constituting  the 
ground  work  of  this  lawsuit,  and  when  Ladd  as  a  young 
man  moved  from  Williamson  County,  his  then  home,  to 
Xashville,  the  defendant  in  error,  Lawrence,  was  operat- 
ing a  barber  shop  and  gave  Ladd  work  in  that  shop,  which 
was  perhaps  his  first  experience  as  workman  in  a  barber 
shop,  certainly  one  of  his  early  experiences,  if  not  his  first. 
After  Ladd  had  stayed  in  this  shop  and  worked  for  the 
defendant  Lawrance  for  some  while,  he  made  a  change, 
and  at  the  time  of  this  change,  according  to  Ladd's  state- 
ment, the  defendant  in  error,  Lawrence,  became  displeased 
with  him  and  some  sharp  word®  were  indulged  in.  This 
statement  by  Ladd,  however,  is  not  corroborated  by  the 
defendant  in  error,  Lawrence.  It  appears  that  during  the 
period  from  that  change  up  to  the  happening  of  the  inci- 
dent out  of  which  this  lawsuit  grows,  Ladd  had  worked  in 
various  shops  in  the  city  of  Nashville  and  elsewhere,  and 
during  that  period  he  had  left  the  city  perhaps  more  than 
once  and  had  gone  to  other  towns  and  cities  and  worked 
for  a  season.    Lawrence,  the  defendant  in  error,  had  like- 
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wise  changed  his  occupation  from  that  of  a  barber  or  the 
proprietor  of  a  bai'ber  shop  to  a  dealer  in  small  articles 
incident  to  hair  dressing  and  the  appurtenances  for  a 
ladies'  establishment. 

It  further  appears  that  there  was  not  a  very  warm  de- 
gree of  cordiality  existing  between  these  parties,  at  the 
same  time  no  open  rupture  or  difficulty  seems  to  have  en- 
sued at  any  time.  Lawrence,  the  defendant  in  error,  was 
a  patron  to  a  degree  of  the  shop  of  Druffenbroch,  going 
into  the  shop  with  more  or  less  frequency  to  be  waited  upon 
as  a  customer.  It  appears  from  the  record  that  the  defend- 
ant below,  Ladd,  drank  whiskey  and  occasionally  became 
intoxicated.  The  record  does  not  disclose  that  this  habit 
occurred  to  any  degree  of  frequency,  but  it  is  apparent  to 
the  mind  of  the  Court  from  the  facts  disclosed  that  at  such 
times  as  he  was  under  the  influence  of  liquor  he  was  not 
good  natured,  but  disposed  to  be  ugly  in  his  temperament 
or  disposition.  The  record  fails  to  disclose  as  fact  that  he 
at  any  time  since  he  had  been  in  the  employ  of  plaintiff 
in  error,  Druffenbroch,  had  been  about  the  shop,  or  per- 
mitted or  been  allowed  to  wait  upon  customers  of  the  shop 
when  he  was  in  an  intoxicated  state,  or  to  any  degree  in^ 
capacitated  for  work.  • 

The  early  part  of  September,  1914,  defendant  in  error 
Lawrence  went  into  the  barber  shop  of  plaintiff  in  error 
Druffenbroch  and  walked  up  to  the  chair  of  defendant 
Ladd  who  frequently  shaved  him  and  sat  down  in  the  chair, 
asking  Ladd:  "How  do  you  feel  this  evening?"  Accord- 
ing to  Ladd's  statement,  his  reply  was:  **1  am  feeling 
badly."  According  to  Lawrence's  statement  Ladd's  reply 
was,  "I  am  feeling  bad  and  damn  mean  with  it,"  and 
whereupon  Lawrence  said  to  him  in  substance,  "I  don't 
believe  I  care  to  have  anyone  diave  me  that  is  in  that,  sort 
of  condition  and  I'll  just  let  somebody  else  shave  me," 
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and  aTX>se  from  the  chair  and  sat  down  in  the  chair  of  the 
superintendent  or  head  barber  of  the  shop  in  the  absence 
of  Druffenbroch,  the  plaintiff  ia  error.  It  uppeare  that 
this  shop  foreman  shaved  Lawrence,  and  while  Lawrence 
was  being  shaved  some  other  patron  of  the  shop  came  in, 
sat  down  in  Ladd's  chair  and  was  shaved  or  waited  upon 
by  Ladd.  He  finished  his  work  before  the  foreman  of  the 
shop  had  completed  the  work  of  shaving  Lawrence.  When 
Lawrence  arose  from  the  chair  after  being  shaved  and 
perhaps  had  begun  preparation  for  resuming  his  collar, 
coat,  etc.,  Ladd  spoke  to  him  and  invited  him  to  come  back 
to  the  rear  of  the  shop ;  that  he  wanted  to  talk  to  him  about 
something.  They  went  back  to  the  rear  of  the  shop  and 
stood'  in  the  entrance  to  or  within  the  passageway  between 
the  bath  tubs,  a  very  narrow  way,  and  just  what  passed 
between  the  parties  while  there  is  not  entirely  clear.  The 
version  of  the  occurrence  by  Ladd  is  one  way,  while  the 
version  of  it  by  Lawrence  is  another,  but  in  neither  view 
was  anything  said  or  donethat  in  anywise  or  to  any  degree 
had  anything  to  do  with  the  work  of  the  shop  or  Ladd's 
discharge  of  his  duties  as  an  emloye  of  Druffenbroch.  The 
whole  conversation  in  either  view  of  the  case  involved 
merely  matters  personal  and  individual  as  between  Ladd 
and  Lawrence.  As  a  result  of  their  retirement  to  the  rear 
of  the  room  and  momentary  conversation,  Lawrence  was 
cut  by  Ladd,  either  with  a  knife  or  razor,  from  the  left 
shoulder  diagonally  across  the  front,  inflicting  a  wound  ex- 
tending a  large  part  of  the  way  diagonally  across  the  body 
of  Lawrence,  causing  the  necessity  of  taking  some  twenty 
or  thirty  stitches,  an  ugly  wound,  but  not  necessarily  a 
dangerous  one. 

Lawrence  left  the  scene  of  the  encounter  and  proceeded 
to  the  front  door  of  the  shop  and  Ladd  followed,  apparently 
with  the  intention  of  inflicting  additional  punishment,  but 
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others  intervened  and  prevented  any  further  assault.  Ladd 
was  arrested  within  a  short  while  after  that  by  the  police 
authorities  and  placed  in  jail.  This  occurrence  took  place 
about  the  noon  hour  of  the  day.  It  was  Saturday,  as  the 
record  discloses',  the  day  when  patronage  was  brisk,  and 
Druffenbroch,  in  order  to  wait  upon  his  customers  and  at 
the  request  of  someone,  went  upon  Ladd's  bond  along  with 
another,  securing  his  release  from  jail,  and  put  him  to  work 
in  the  shop  where  he  remained,  waiting  upon  customers  as 
usual  until  perhaps  eleven  or  twelve  o'clock  that  night 

On  Monday  morning  following,  the  brother  of  the  de- 
fendant in  error  Lawrence  approached  Druffenbroch  and 
suggested  that  he  and  his  brother  both  being  customers  of 
the  shop,  they  did  not  appreciate,  but  resented  this  con- 
tinued employment  by  Druffenbroch  of  Ladd  and  his  con- 
tinuing upon  his  bond,  whereupon  plaintiff  in  error,  Druf- 
fenbroch, surrendered  Ladd  and  dispensed-  with  his  further 
services,  taking  his  name  off  of  Ladd's  bond. 

These  are  substantially  the  facts  as  developed  in  the 
record. 

There  are  two  assignments  of  error  in  this  Court. 

First:  That  the  lower  Court  erred  in  his  refusal  to 
direct  a  verdict  in  favor  of  the  plaintiff  in  error  upon  the 
completion  of  the  hearing  of  all  the  testimony.  Second : 
That  there  is  no  evidence  to  support  the  verdict. 

The  sole  question  of  law  involved  under  these  assign- 
ments of  error  and  statement  of  facts*  as  given  above,  is, 
whether  or  not  under  this  state  of  facts  the  plaintiff  in 
error,  Druffenbroch,  as  master,  is  liable  to  the  defendant  in 
error,  Lawrence,  for  the  assult  upon  Lawrence  by  Ladd, 
the  servant,  at  the  time  and  under  the  circumstances  stated. 

The  lower  Court  thought  that  the  master  was  liable,  and 
declined  to  set  aside  the  verdict  after  having  declined  to 
give  peremptory  instructions  to  the  jury.    We  do  not  con- 
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cur  with  the  lower  Court  in  his  holdings.  The  view  taken 
of  this  proposition  of  law  by  the  lower  Court  was  perhaps 
in  accord  with  the  English  rule  and  the  earlier  authorities 
in  Tennessee,  but  not,  as  we  view  it,  in  accord  with  the  later 
rule  as  stated  by  the  Supreme  Court  as  follows: 

"It  is  undoubtedly  true,  as  a  general  proposition  of  law, 
that  the  doctrine  of  respondeat  superior  applies  only  when 
the  relation  of  master  and  servant  is  shown  to  exist  be- 
tween the  wrongdoer  and  the  person  sought  to  be  charged 
with  the  injury  resulting  from  the  wrong  at  the  time  and 
in  respect  of  the  very  transaction  out  of  which  the  injury 
arose,  and  the  mere  fact  that  the  driver  of  automobile  was 
the  defendants'^  -servant  will  not  make  the  defendant  liable. 
It  must  further  sihown  that  at  the  time  of  the  accident  the 
driver  was  on  the  master^s  business,  and  acting  within  the 
scope  of  his  employment.  This  rule  was  said  by  Black- 
stone  to  be  founded  on  the  superintendence  and  control 
which  the  master  is  supposed  to  exercise  over  his  servant." 
Goodman  v.  Wilson,  129  Tenn.,  464. 

And  this  same  rule  is  adhered  to  and  re-announced  in 
4th  Thompson : 

'We  are  referred  to  several  prior  cases  decided  by  the 
Court  which  are  assumed  to  be  in  oanflict  with  the  prin- 
ciples of  the  case  just  referred'  to.  We  are  of  the  opinion 
they  can  be  reconciled  with  this  case,  but,  if  not,  must  be 
considered  as  having  been  modified  in  so  far  as  they  may 
be  in  conflict  with  the  said  case  of  Eichengreen  v.  Railroad, 
supra.  In  this  connection,  the  following  obsCTvations  by 
the  New  Jersey  Court  of  errors  and  appeals  are  applicable : 

"  'Under  early  English  authorities,  beginning  with  Lord 
Kenyon's  judgment  in  McMamAis  v.  Crickeit,  1  East,  106, 
for  such  an  act  as  that  done  by  this  defendant's  servant, 
the  master  was  not  liable.     The  early  cases  mad^  the  test 
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of  the  ma&ter's  liability  depend  upon  the  moral  quality  of 
the  act  inatead  of  leaving  it  to  depend  upon  the  question  of 
whether  the  act  was  done  in  the  line  of  the  master's  business 
and  within  the  soope  of  the  servant's  employment.  This 
was  not  only  true  in  England,  but  in  this  country.  Moore 
V.  Stanbome,  2  Mich.,  519,  59  Am.  Dec.,  209 ;  Wright  v. 
Wilcox,  19  Wend.  N.  Y.,  343,  32  Am.  Dec.,  507,  note; 
Cox  v.  Kedkey,  36  Ala.,  340,  76  Am.  Dec.,  325 ;  Hughes 
V.  New  York  &  N.  H.  R.  Co.,  4  Jones  &  S.,  222 ;  Yerger  v. 
Warrm,  31  Pa.,  319 ;  Pittsburg  A.  i&  M.  Pass.  R.  Co.  v. 
Donahue,  70  Pa.,  119;  Crocker  v.  New  London  W.  £  P. 
R.  Co.,  24  Oonn.,  249 ;  Brasher  v.  Kennedy,  10  B.  Mon. 
(Ky.),  30;  Hariss  v.  Mabry,  23  X.  C.  (1  Ired.  Law), 
240.  It  will  not  be  necessary  to  cite  cases  which  show 
that  this  rule  is  no  longer  followed  in  England:  or  this 
country.  .  .  .  The  rule  has  been  gradually  extended 
until  it  may  be  said  that  the  liability  of  the  master  for  the 
willful,  wrongful  and  malicious  acts  of  the  servant  now 
extends  to  every  case  where  the  act  of  the  servant  is  done 
with  a  view  to  the  furtherance  and  discharge  of  his  master's 
business  and  within  the  soope  and  limits  of  his  employ- 
ment Mott  V.  Consumers'  Ice  Co.,  73  N.  Y.,  543 ;  Rounds 
V.  Delanvare  L.  &  W.  R.  Co.,  64  K  Y.,  129,  21  Ann.  Sep., 
597;  "O  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  p.  169 ;  Holler 
V.  Toss,  68  K  J.  Law,  324,  329,  53  Atl.,  472,  474,  59  L. 
E.  A.,  943,  946,  96  Ann.  St  Eep.,  546,  550.  And  see  54 
Am.  St.  Eep.,  note  72,  85,  86. 

"Li  Mott  V.  Consumers*  Ice  Co.,  supraj  it  is  said:  ^The 
rule  recognized  in  all  the  recent  cases,  and  which  does  not 
materially  conflct  with  any  of  the  older  decisions,  although 
it  may  qualify  some  of  the  intimations  and  casual  expres- 
sions or  illustrations  of  the  judges,  is  that  for  the  acts  of 
the  servant,  within  the  general  scope  of  his  employment, 
while  engaged'  in  his  master's  business,  and  done  with  a 
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view  to  the  furtherance  of  that  business  and  the  master's 
interest,  the  master  will  be  responsible,  whether  the  act  be 
done  negligently,  wantonly,  or  even  willfully.  In  general 
terms,  if  the  servant  misconducts  himself  in  the  course  of 
his  employment,  his  acts  are  the  acts  of  the  master,  who 
must  answer  for  them.' 

"But  as  held  in  these  and  other  cases,  if  the  servant  goes 
outside  of  the  scope  of  his  emlyoment,  and,  to  serve  some 
purpose  of  his  own,  does  a  wanton  or  malicious  act  to  the 
injury  of  another,  the  master  is  not  liable."  Terry  v.  Bu- 
ford,  131  Tenn.,  4th  Thompson,  467. 

We  might  multiply  authorities,  both  in  Tennessee  and 
other  States,  but  for  purposes  of  the  present  case  those 
cited  are  altogether  determinative.  They  are  the  latest  an- 
nouncements of  the  rule  by  the  Supreme  Court,  and  are 
controlling. 

The  result  is  that  the  assignments  of  error  are  sustained, 
and  the  judgment  of  the  lower  Court  is  set  aside  in  so  far 
as  the  plaintiff  in  error,  Druffenbroch,  is  concerned,  and 
the  case  is  dismissed. 
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Blow  Stave  Co.  v.  Joseph  Hattendobf  et  al. 


IXTEBSTATE  CARRIERS.     Agent.     Misquotatiou  of  rates.     Shipper 
cannot  sue. 

A  shipper  can  sue  neither  an  interstate  carrier  nor  an  agent 
thereof  for  damages  occasioned  by  misquotation  of  rates 
established  by  and  on  file  with  the  Interstate  Commerce 
Commission. 


Prom  Shelby  County. 


Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  II.    Francis  FentbiEss,  Chancellor. 

Murray  &  Essary  for  Complainants. 

CiiAs.  X.  BuRCH^  H.  D.  Minor  and  H.  B.  McKay  for 
Defendants. 

Mr.  Justice  Hioqins  delivered  the  opinion  of  the 
Court. 

Complainant  filed  this  bill  against  the  Illinois  Cen- 
tral Railway  Company  and  defendant  Hattendorf,  Gen- 
eral Agent  of  said  Company,  to  recover  as  against  the 
former  the  sum  of  $353.71  and  as  against  the  latter  the 
sum  of  $261.80  for  alleged  overcharges  and  misstatements 
with  Tespect  of  eight  shipments  of  staves  from  Haleyville, 
Ala.,  to  Decatur  in  said  State  via  Comith,  Mississippi. 
The  theory  of  the  bill  was  that  compainant  had  been  misled 
with  respect  to  the  eight  shipments  by  misquotations  of 
rates,  and  that  in  particular  this  misquotation  affected  the 
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oost  or  charges  as  to  six  shipments,  thus  entailing  the  losses 
enumerated.  It  was  averred  that  the  quotation  was  seven 
and  one-half  cents  per  hundred,  whereas  the  interstate 
rate  or  at  least  that  rate  at  which  compainant  was  forced  to 
settle  at  point  of  destination  was  fourteen  and  three-fourths 
cents. 

While  not  very  explicit,  we  are  bound  to  render  com- 
plainant's case  and  theory  into  the  following  (applying  to 
complainant  the  ancient  but  very  applicable  rule  that  the 
presumption  must  be  strongly  against  the  pleader  because 
of  the  uniqueness  of  the  right  of  recovery  presented)  :  That 
is  to  say,  there  was  on  file  with  the  Interstate  Commerce 
Commission  an  established  rate  of  fourteen  and  three- 
quarters  cents,  else  complainant  would  never  have  been 
compelled  to  pay  the  difference;  the  rate  must  have  been 
quoted  by  the  agent  as  seven  and  one-half  cents,  and  relied 
upon  by  complainant  without  any  eflFort  to  ascertain  from 
the  commission  or  from  other  authorities  the  exact  rate  on 
file ;  and  the  prayer  of  the  bill  is  that  because  of  the  mis- 
quotation and  also  because  of  the  schedule  fixed  complain- 
ant suffered  the  damages  claimed. 

The  defendants  interposed  a  demurrer  in  which  they 
contended  that  in  no  event  could  there  be  a  recovery  against 
either  defendant  for  the  reason  that  it  would  be  against 
public  policy  and  against  the  Act  of  Congress  regulating 
interstate  commerce ;  also  because  the  rates  were  known  to 
or  available  to  the  shipper;  because  there  is  no  equity  on 
the  face  of  the  bill,  and  also  because  the  claim  was  asserted 
more  than  two  years  after  the  transaction  out  of  which  the 
demand  grew.  The  Chancellor  sustained  this  demurrer 
and  dismissed  the  bill.  From  that  part  denying  recovery 
against  Hattendorf  the  ecmiplainant  has  appealed  and  as- 
signed  such  errors  as  raise  this  question :  Whether  a  shipper 
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who  has  been  misled  by  an  agent  of  a  carrier  with  respect 
to  the  established  interstate  rate  may  recover  from  the 
agent  the  damages  which  the  shipper  claims  to  have  sus- 
stained  by  reason  of  erroneous  quotations. 

We,  of  course,  must  waive  the  apparently  ethical  side 
and  be  governed  by  the  law.  We  have  given  this  subject 
much  thought,  and  have  reached  the  conclusion  that  under 
no  circumstances  can  a  shipper  consistently  with'  the  rules 
of  law  governing  the  subject  matter  maintain  a  suit  of  this 
nature.  While  this  is  a  very  interesting  subject,  and  some- 
what new,  it  doi&s  not  demand  elaborate  treatment.  We 
shall  lay  d>own  briefly  some  propositions  of  law  so  well 
accepted  as  really  to  need  no  citation  of  authorities.  For 
instance  it  is  now  the  rule  that  when  a  rate  is  established 
and  filed  with  the  Interstate  Commerce  Commission  it 
virtually  has  the  force  of  a  statute  from  which  neither 
shipper  nor  carrier  can  in  anywise  depart,  and  knowledge 
of  which  is  conclusively  imputed  to  every  shipper  and 
every  carrier.  L.  &  N.  v.  Maxwell,  237  U.  S.,  94,  59  L. 
Ed.,  853 ;  Coal  Co,  v.  R.  R.  Co.,  235  U.  S.,  371,  59  L.  Ed., 
^75 ;  N.  Y.  R.  R.  v.  York,  10^  K  E.,  336 ;  Poor  v.  R.  R. 
Co.,  12  I.  C.  C,  418. 

It  is  axiomatic  that  no  man  can  recover  upon  the  theory 
of  fraud  or  mistake  with  respect  to  any  matter  of  fact 
about  which  he  has  actual  knowledge  or  legally  imputed 
knowledge.  Early  v.  Williams,  186  S.  W.,  105.  The 
langauge  of  the  decisions  of  the  Supreme  Court  of  the 
United'  States  is  such  as  to  impute  knowledge  of  rates  to 
every  shipper,  and  it  seems  that  this  imputation  is  of  such 
cogency  as  to  fix  knowledge  thereof  upon  the  shipper,  and 
further  that  the  shipper  is  not  allowed  to  stultify  himself 
by  asserting  that  he  was  not  aware  of  the  true  rate.  L.  & 
N.  V.  Hohhs,  190  S.  W.,  461,  referring  to  the  Federal 
cases;  Railroad  v.  0' Conner,  232  U.  S.,  510,  58  L.  Ed., 

27 
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603 ;  R.  R.  v.  Robinson,  233  U.  S.,  173,  68  L.  Ed.,  901 ; 
R,  R.  Co.  V.  Coal  Mming  Co,,  230  U,  S.,  189. 

Again  we  are  of  opinion  that  under  the  public  policy 
with  reference  to  rates  no  recovery  can  be  allowed  a  shipper 
for  misquotation  upon  the  part  of  an  agent.  It  is  estab- 
lished doctrine  that  no  shipper  will  be  permitted  under  any 
circumstances  to  obtain  from  the  railway  company  any 
advantage  over  any  other  -shipper  of  like  class.  Xo  other 
conclusion  can  be  drawn  from  the  statute  than  that  no  ar- 
rangement and  no  species  of  litigation  by  means  of  which 
a  shipper  gets  one  cent  more  than  other  shippers  in  his 
situation  will  be  tolerated.  See  cases  cited  and  the  further 
cases  of  Armowr  Packing  Co.  v.  The  limited  States,  209 
U.  S.,  66,  52  L.  Ed.,  681.  For  instance,  if  complainant 
^^l?re  allowed  a  recovery  in  this  case  either  from  the  rail- 
way company  or  its  agent,  he  would  be  put  in  a  better  posi- 
tion to  the  extent  of  his  recovery  than  any  other  shipper 
who  may  have  paid  the  stipulated  rate.  Hence  a  sustain- 
ing of  this  bill  would  create  an  exception  to  the  Act  and 
would  bring  about  an  advantage  which  is  denounced  by  the 
law. 

It  is  urged  that  the  s-hipper  acted  innocently  'and  igno- 
rantly.  Neither  of  these  aspects  has  anything  to  do  with 
the  situation.  Neither  the  utmost  good  faith  of  the  car- 
rier nor  of  the  shipper  will  avail  nor  help  the  situation; 
nor  can  a  shipj>er  be  heard  to  assert  that  he  was  ignorant 
of  the  established  rate.  Railroad  Co,  v.  United  States,  229 
Fed.,  609;  Railroad  v.  McFadden,  232  Fed.,  1000.  It 
can  readily  be  seen  that  the  sustaining  of  this  action  would 
result  in  demoralization  with  reference  to  rates,  and  that 
it  would  particularly  open  the  door  to  collusion  between 
shippers  and  local  freight  agents.  We  are  therefore  con- 
vinced that  public  policy  frowns  severely  upon  such  an 
action. 
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Again^  we  are  persuaded  that  a  State  Court  has  no  juris- 
diction of  such  a  claim  as  complainant  presents.  It  is  un- 
doubtedly a  demand  for  reparaition  growing  of  an  inter- 
state shipment.  This  class  of  claims  seem  to  have  been 
given  over  entirely  to  the  Federal  bodies  and  courts.  We 
thus  construe  the  holding  of  our  Supreme  Court  in  the  case 
of  Dayton  Coal  &  Iron  Co,  v.  Dayton  Milling  Co.,  183  S. 
W.,  739. 

It  results  from  the  foregoing  that  the  Chancellor  reached 
the  correct  result;  and  it  is  accordingly  ordered  that  his 
decress  be  affirmed. 


E.  T.  Banks  v.  Kentucky  Live  Stock  Insurance  Co. 


1.  Bill  of  Revusw.    Essentiala,    Must  point  out  error  or  aver 

newly  discovered  evidence. 

A  pleading  purporting  to  be  a  bill  of  review  cannot  be  sus- 
tained as  such  where  it  neither  points  out  error  apparent 
upon  the  record  nor  avers  newly  discovered  evidence  sufficient 
to  show  that  an  error  of  fact  was  committed  in  pronouncing 
the  former  decree. 

2.  Chancery  Pleading  and  Pbactice.     Accident  or  mistake  not 

synonymous. 

An  averment  of  accident  or  mistake  as  a  ground  of  equitable 
relief  against  a  judgment  or  decree  is  not  supported  by  proof 
of  negligence. 

3.  Same.    General  averments  insufficient. 

General  averments  and  conclusions  as  to  accident  or  mistake 
will  not  suffice.    Allegations  must  be  of  specific  facts. 
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4.   Appeal.    Diamisaal  without  prejudice  not  permisHhle, 

A  defendant  against  whom  a  money  decree  has  been  rendered 
and  from  which  he  has  prayed  and  perfected  an  appeal  may 
as  of  course  dismiss  his  appeal,  but  this  will  not  restore  the 
status  quo  before  the  appeal. 


From  Franklin  County. 


Appealed  from  the  Chancery  Court  of  Franklin  County. 
Foss  H.  Merger^  Chancellor. 

Floyd  Estell  for  Compainant. 

Geo.  E.  Banks  for  Defendant. 

Special  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

This  case  is  before  the  Court  primarily  on  a  petition  or 
bill  of  review,  or  bill  of  injunction,  or  petition  for  writ  of 
error  coram  nobis,  as  it  may  be  termed.  The  pleading  is 
filed  for  the  purpose  of  setting  aside  the  final  judgment 
pronounced  by  the  Chancellor  in  favor  of  complainant 
Banks  as  against  defendant  company  on  the  hearing  of  the 
case  in  the  Court  below.  The  petition  was  filed  on  Jan- 
uary 5,  1916. 

It  avers  that  the  petitioner,  Kentucky  Live  Stock  In- 
surance Company,  is  a  corporation  chartered  under  the 

laws  of  Kentucky,  and.  that  on  the day  of  January, 

1916,  during  the  January  term  of  the  Franklin  County 
Chancery  Court  a  decree  was  pronounced  against  it  in  this 
cause  in  favor  of  the  complainant  Banks  for  $600.00  with 
interest  and  costs.  The  petitioner  is  much  aggrieved  by 
reason  of  such  decree,  and  because  of  the  facts  set  out  in 
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the  petition.  It  avers  that  in  Xovember,  1912,  it  sold 
certain  stoc]^  to  the  defendant  Banks  by  written  contract, 
which  is  a  part  of  the  record,  and  refers  to  the  original 
bill,  answer  and  other  proceedings  in  the  cause,  and  makes 
them  a  part  of  the  petition.  The  petition  states  the  terms 
of  the  sale  between  compainant  Banks  and  the  petitioner 
in  respect  to  said  stock  and  the  facts  of  the  transaction  and 
contract  between  parties  and  contention  of  the  parties  in 
respect  thereof. 

On  the  23rd  day  of  Xovember,  1914,  the  petitioner  filed 
an  answer  by  and  through  its  attorney.  Judge  Frank  L. 
Lynch,  and  the  contract  between  complainant  Banks  and 
the  petitioner  was  filed  as  an  exhibit  to  that  answer.  The 
petitioner  avers  that  on  April  10,  1915,  E.  T.  Banks,  J.  E. 
Bratton  and  J.  R.  Elkins  gave  their  depositions  in  this 
cause;  that  on  May  1,  1915,  the  complainant  Banks  gave 
B  second  deposition  in  the  cause  and  the  deposition  of  his 
wife  was  likewise  taken,  all  of  said  witnesses  having  been 
called  by  counsel  in  behalf  of  complainant  Banks;  that  at 
the  June  term,  1915,  of  the  Chancery  Court  the  case  was 
continued,  and  that  at  the  January  term,  1916,  of  the 
Chancery  Court  the  case  was  ^'submitted"  and  the  Court 
rendered  judgment  in  favor  of  the  complainant  Banks  and 
against  petitioner. 

It  is  averred  that  at  the  time  this  judgment  was  ren- 
dered the  petitioner  had  a  good  and  valid  defense,  but 
that  no  proof  had  been  taken  for  it,  and  that  E.  T.  Banks 
had  not  been  cross  examined  by  counsel  for  the  petitioner, 
the  right  of  examining  him  having  been  reserved  at  the 
taking  of  his  first  and  second  depositions.  It  is  averred 
that  if  the  petitioner  had  been  aflForded  an  opportunity  to 
present  its  proof  before  the  rendition  of  the  judgment  it 
could  have  proven  that  Banks  was  a  wealthy  man,  and  that 
he  had  made  all  his  money  as  a  trader;  that  at  the  time  of 
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purchasing  petitioner's  stock  he  was  a  shrewd  business 
man ;  that  he  well  knew  the  conditions  of  the  contract  he 
signed  with  the  petitioner ;  that  he  knew  when  he  signed  it 
he  was  buying  thirty  shares  of  stock  of  the  company  for 
$600.00,  and'  that  the  contract  was  fully  explained  to  him 
in  the  presence  of  reliable  and  responsible  men  before  he 
signed  it,  and  that  he  thoroughly  understood  it  when  he 
signed  it ;  that  no  advantage  was  taken  of  him  in  any  way, 
and  that  his  bill  and  amended  bill  in  the  case  were  but  a 
subterfuge  to  avoid  complying  with  his  agreements. 

The  petition  avers  that  the  chief  oiKce  of  the  company  is 
in  Louisville,  Kentucky ;  that  when  the  bill  was  filed  in  the 
case  it  had  no  one  in  Franklin  County  employed  to  look 
after  suits;  that  it  employed  Judge  Frank  L.  Lynch,  a 
member  of  the  Winchester  bar,  to  look  after  this  suit ;  that 
they  informed  him  of  their  defense  to  the  cause,  and  that 
he  filed'  an  answer  for  the  petitioner;  that  he  informed 
petitioner  that  he  had  filed  the  answer  and  furnished  the 
company  a  copy  and  agreed  to  take  the  necessary  steps  to 
protect  the  interest  of  the  petitioner  in  the  suit ;  that  said 
Frank  L.  Lynch  did  not  cross  examine  the  witness  E.  T. 
Banks,  and  did  not  present  any  proof  for  the  petitioner  in 
the  case;  that  the  petitioner  had  no  information  of  any 
kind  from  its  attorney,  Frank  L.  Lynch,  as  to  the  progress 
of  the  case  after  he  forwarded  a  copy  of  the  answer  filed 
by  him;  that  the  first  information  petitioner  had  of  any 
further  steps  having  been  taken  was  on  February  14,  1916, 
when  it  received  a  letter  from  P.  H.  Williams,  Clerk  and 
Master  of  the  Franklin  County  Chancery  Court,  dated 
February  14,  1916,  in  which  he  stated  that  the  complain- 
ant Banks  had  obtained  judgment  against  the  petitioner 
for  the  sum  of  $600.00,  with  interest  and  costs;  that  im- 
mediately upon  receipt  of  this  letter  it  sent  a  representa- 
tive to  Winchester  to  investigate  the  matter ;  that  the  Janu- 
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ary  term  of  the  Court  at  Winchester  having  adjourned,  it 
has  since  then  collected  the  affidavits  filed  with  the  petition 
and  has  used  them  in  the  effort  to  be  relieved  of  said  judg- 
ment; that  since  the  judgment  rendered,  the  petitioner 
has  been  informed  that  Erank  L.  LjTich  was  a  candidate 
for  the  office  of  Circuit  Judge  at  the  time  complainant 
Banks  took  his  proof  in  the  case;  that  the  said  Frank  L. 
Lynch  was  appointed  judge  in  March  of  1915,  and  as- 
sumed his  judicial  duties;  that  when  he  became  judge  he 
had  no  time  to  attend  to  the  cases  he  had  pending  in  differ- 
ent Courts;  that  he  employed  other  solicitors  to  attend  to 
some  of  his  cases,  but  did  not  employ  anyone  to  look  after 
the  case  of  petitioner,  and  when  said  case  was  submitted  at 
the  January  term  of  the  Court  and  judgment  .rendered, 
no  one  was  present  to  represent  petitioner,  and  no  continu- 
ance was  asked. 

The  petitioner  avers  that  it  had  not  presented  any  proof 
in  the  case  for  the  reason  that  it  was  relying  upon  its 
solicitor,  the  Hon.  Frank  L.  Lynch,  to  present  its  defense 
at  the  proper  time,  and  that  its  officers  are  now,  and  were 
during  the  pendancy  of  the  case,  residents  of  Kentucky, 
and  not  Tennessee,  but  had  a  right  to  expect,  and  did  ex- 
pect, that  their  attorney,  Frank  L.  Lynch,  would  give  them 
notice  when  the  proper  time  for  taking  of  proof  should 
arrive;  that  it  had  been  ready  at  all  times  to  interpose 
proof,  and  that  its  failure  to  do  so  was  the  result  of  its  lack 
of  information  as  to  the  progress  of  the  case,  which  in- 
formation it  had  a  right  to  expect  from  its  solicitor,  Frank 
L.  Lynch ;  that  it  had  no  information  of  any  kind  that  the 
case  would  be  submitted  in  January,  1916,  and  that  the 
submission  of  the  case  at  that  time  was  a  surprise  to  the 
petitioner,  and  prevented  its  making  a  proper  defense. 

The  petition  avers  that  Frank  L.  Lynch  wrote  the  peti- 
tioner about  the  time  he  assumed  his  judicial  duties  and 
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informed  it  of  the  status  of  the  case,  and  advised  it  that 
his  judicial  duties  would  prevent  his  further  activities  in 
the  matter,  but  that  no  letter  was  ever  received  by  the 
petitioner  from  said  Frank  L.  Lynch  to  that  effect;  that 
it  received  no  such  information  in  any  other  way ;  that  it 
received  no  information  from  any  source  prior  to  the  ren- 
dition of  judgment  against  it  that  proof  for  the  complain- 
ant Banks  had  been  taken,  or  that  it  was  time  for  the  com- 
pany to  present  its  proof,  or  that  the  case  could  or  would 
be  docketed  or  submitted  at  the  January  term,  1916;  that 
it  had  no  information  prior  to  the  rendition  of  judgment 
against  it  that  its  attorney,  Frank  L.  Lynch,  had  been  ap- 
pointed judge,  and  that  if  it  had  been  advised  of  the  ap- 
pointment it  would  have  immediately  employed  other  coun- 
sel to  look  after  the  case. 

It  avers  that  the  complainant  Banks  has  no  just  claim 
against  it  for  any  amount;  that  the  judgment  is  unjust, 
and  "if  such  judgment  is  enforced  a  fraud  on  the  just 
rights  of  your  petitioner  will  have  been  effected  through 
the  instrumentality  of  the  Court  by  E.  T.  Banks." 

It  avers  that  E.  T.  Banks  knew  the  contents  of  the  con- 
tract he  had  signed,  and  that  no  advantage  was  taken  of 
him  when  he  bought  the  -stock.  It  further  avers  that  there 
was  a  misunderstanding  between  the  petitioner  and  its 
counsel  at  the  time  the  judgment  was  rendered  which  is 
complained  of,  in  that  the  i>etitioner  understood  that  Judge 
Lynch  was  representing  the  company,  when  as  a  matter  of 
fact  he  had  ceased  to  act  for  the  company,  and  had  so  ad- 
vised the  company  in  writing;  that  by  accident  or  mistake 
no  notice  of  the  status  of  the  proceedings  was  received  by 
the  company,  after  it  was  advised  that  it«  answer  had  been 
filed,  prior  to  the  rendition  of  the  judgment;  that  by  acci- 
dent or  mistake  no  notice  of  the  cessation  of  activities  of  its 
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attorney,  Frank  L.  Lynch,  was  ever  received  by  it  prior  to 
the  rendition  of  the  judgment. 

It  avers  on  information  and  belief  that  the  letter  was 
written  by  its  attorney,  and  that  by  accident  or  mistake  it 
did  not  reach  its  destination. 

The  prayer  of  the  petition  is  that  E.  T.  Banks  be  tempo- 
rarily and  permanently  enjoined  and  restrained  from  col- 
lecting the  judgment  of  $600.00  with  interest  and  cost  ob- 
tained by  him  against  the  company  in  this  cause;  that  the 
process  of  the  Court  issue  against  said  E.  T.  Banks  in  this 
cause,  and  that  he  be  required  to  answer  this  petition  at 
the  next  term  of  the  Franklin  Coujity  Chancery  Court,  but 
his  oath  is  waived ;  that  on  the  hearing  of  this  cause  E.  T. 
Banks  be  permanently  enjoined  from  collecting  the 
$600.00  with  interest  and  costs;  that  pending  the  final 
determination  of  the  cause  said  E.  T.  Banks  be  restrained 
from  collecting  said  judgment,  and  that  at  the  final  hear- 
ing said  judgment  be  recalled,  reversed  and  annulled,  and 
that  finally  your  petitioner  have  all  such  writs  and  other 
relief  as  may  be  necessary. 

This  petition  is  verified  by  the  president  of  the  petition- 
ing company. 

To  this  petition  the  defendant  interposed  the  following 
demurrer : 

1.  The  petition  cannot  be  maintained  as  a  bill  of  re- 
view, because  it  points  out  no  error  apparent  on  the  face 
of  the  record,  and  there  is  no  allegation  of  newly  discovered 
evidence. 

2.  The  petition  cannot  be  maintained  as  a  bill  to  set 
aside  the  decree  for  fraud,  becauc?e  there  is  no  allegation 
that  demurrant  deprived  the  petitioner  o:^  any  defense  by 
any  fraud  or  act  of  demurrant. 

3.  The  petition  cannot  be  maintained  as  bill  to  set  aside 
the  decree  complained  of  on  account  of  mistake  or  accident, 
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because  it  appears  from  the  face  of  the  petition  that  the 
failure  to  take  its  proof  and  present  its  defense  was  an 
omission,  neglect  and  default  on  the  part  of  the  petitioner 
and  its  solicitors  of  record.  There  is  no  allegation  that 
the  petitioner's  solicitor  ever  mailed  a  notice  to  the  peti- 
tioner that  he  could  not  represent  it;  on  the  contrary  the 
petitioner  submits  as  an  exhibit  an  affidavit  of  the  person 
in  charge  of  its  office  that  such  notice  was  never  received. 

4.  The  record  and  proceedings  show  on  their  face  that 
petitioner's  solicitor  continued  to  act  as  such  after  it  is 
claimed  that  he  wrote  a  letter  that  he  could  no  longer  do  so, 
to-wit:  On  the  10th  day  of  April,  1915,  when  depositions 
were  taken  and  two  of  the  witnesses  cross  examined  by 
him;  and  on  May  15,  1915,  when  depositions  were  taken 
in  his  presence,  by  consent ;  that  the  case  was  continued  at 
his  instance  at  the  June  term,  1915,  and  submitted  by  him 
at  the  January  term,  1916. 

Wherefore,  Demurrant  prays  the  judgment  of  the 
Court  that  the  petition  be  dismissed. 

This  demurrer  was  heard  by  the  OhancUor  and  sustained 
and  the  petition  dismissed,  and  from  that  action  of  the 
Chancellor  in  sustaining  the  demurrer  and  dismissing  this 
petition  this  appeal  is  being  prosecuted  and  errors  are  as- 
signed. The  errors  assigned  and  relied  upon  are  four  in 
number,  and  are  as  follows: 

1.  Because  the  petition  on  its  face  shows  that  there  was 
a  misunderstanding  between  the  Kentucky  Live  Stock  In- 
surance Company  and  its  solicitor,  Hon.  Frank  L.  Lynch^ 
and  that  due  to  said  misunderstanding  no  proof  was  taken 
for  said  company,  and  it  was  not  represented  by  counsel 
when  the  case  was  submitted  at  the  January  term,  1916,  of 
the  Franklin  Chancery  Court. 
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2.  Because  the  petition  on  its  face  shows  that  the  Ken- 
tucky Live  Stock  Insurance  Company  was  deprived  of 
making  a  defense  in  the  case  of  E.  T.  Banks  against  said 
company  by  accident  and  mistake  and  unavoidable  casu- 
alty, and  that  the  judgment  rendered  by  the  Franklin 
Chancery  Court  against  said  company  would  not  have  been 
rendered  against  it  except  for  said  accident  and  mistake 
and  unavoidable  casualty. 

3.  Because  the  petition  on  its  face  shows  that  the  judg- 
ment rendered  by  the  Franklin  Chancery  Court  at  the 
1916  term,  was  not  the  result  of  negligence  or  carelessness 
of  either  the  Kentucky  Live  Stock  Insurance  Company  or 
its  solicitor. 

4.  Because  the  petition  on  its  face  shows  that  the  judg- 
ment rendered  by  the  Franklin  Chancery  Court  against 
the  Kentucky  Live  Stock  Insurance  Company  at  the  Janu- 
ary term,  1916,  of  said  Court  is  unjust;  that  E.  T.  Banks 
never  had  a  valid  claim  against  said  company ;  and  that  if 
said  company  were  allowed  to  introduce  its  proof,  said 
judgment  would  have  to  be  recalled,  reversed  and  annuled. 

In  the  opinion  of  the  Court  there  can  be  no  question  of 
fact,  but  that  unless  the  demurrer  to  this  petition  was  er- 
roneously sustained,  then  the  judgment  of  the  Court  upon 
the  merits  of  the  case,  the  collection  of  which  is  sought  to 
be  enjoined,  must  be  sustained  because  the  proof  is  all  one 
way  that  was  before  the  Court  at  the  time,  and  constituted 
the  basis  for  the  rendition  of  this  judgment.  So  that  the 
real  question  is  whether  or  not  there  was  error  upon  the 
part  of  the  Chancellor  in  sustaining  this  demurrer. 

The  first  ground  of  demurrer  is  that  the  petition  cannot 
be  sustained  as  a  bill  of  review  because  it  points  out  no 
error  apparent  on  the  face  of  the  record,  and  there  is  no 
allegation  of  newly  discovered  evidence.  An  examination 
of  the  petition  demonstrates  that  this  ground  of  demurrer 
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is  well  founded.  The  petition  does  not  point  out  a  single 
error  apparent  on  the  face  of  the  record,  nor  is  there  any 
allegation  of  any  evidence  having  been  discovered  since  the 
rendition  of  the  decree  complained)  of.  That  being  true,  it 
does  not  come  within  the  purview  of  a  bill  of  review.  The 
first  ground  of  demurrer  was  properly  sustained. 

The  third  ground  of  demurrer  directs  itself  to  the  in- 
sufficiency of  the  petition  or  that  part  thereof  which  seeks 
to  set  aside  the  decree  complained  of  on  account  of  mistake 
or  accident.  Clearly  under  the  facts  of  this  case,  if  there 
was  any  accident  or  mistake  it  was  the  accident  or  mistake 
of  either  the  petitioner  itself  or  of  its  attorney.  There  is 
no  sort  of  averment  in  the  petition  at  any  place  where  any 
mistake  or  accident  was  brought  about  or  in  anywise  con- 
tributed to  by  the  defendant  or  his  solicitors  of  record.  It 
is  true  that  the  petition  avers  upon  information  and  belief 
the  writing  of  the  letter  by  its  attorney  to  it  at  such  a  time 
when,  if  such  information  had  been  received,  the  petitioner 
would  have  been  afforded  time,  and  ample  time,  to  have 
prepared  the  defense  now  sought  to  be  made,  but  the  peti- 
tioner wholly  fails  to  show  that  any  such  letter  was  ever 
mailed,  and  it  wholly  fails  to  produce  any  copy  of  eaid 
•communication,  and  it  wholly  fails  to  introduce  any  affida- 
vit from  the  associate  counsel,  A.  J.  Carrol,  that  he  was  not 
advised  by  Frank  L.  Lynch,  joint  attorney  with  him,  of 
the  facts  in  regard  to  the  matter.  So  that  the  petition  in 
that  regard  is  manifestly  insufficient,  and  the  third  ground 
of  demurrer  is  sustained. 

Going  back  to  the  second  ground  of  demurrer,  that  of 
fraud.  There  is  absolutely  no  fraud  of  any  character 
averred  in  the  petition  on  the  part  of  the  complainant 
Banks,  or  his  attorneys  of  record,  or  any  one  connected 
with  him,  in  bringing  about  or  being  conducive  of  the  con- 
-ditions  existent,  and  as  a  result  there  is  no  error  in  the 
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decree  of  the  Chancellor  in  sustaining  that  ground  of  de- 
murrer. 

The  fourth  ground  of  demurrer  is-  not  altogether  clear* 
Just  who  acted  in  the  taking  of  these  depositions  the  record 
does  not  disclose.  It  may  be  reasonably  inferred,  and  the 
natural  inference  and  the  almost  unavoidable  conclusion 
to  be  reached  from  the  record  is  that  the  petitioner  was 
represented  at  the  taking  of  these  depositions  by  either  one 
or  the  other  or  both  of  its  counsel  of  record,  not  only  in  the 
taking  of  the  proof,  but  in  the  continuance  of  the  case  in 
June,  1&15,  and  in  the  '^submission"  of  the  case  in  Janu- 
ary, 1916,  when  the  decree  complained  of  was  pronounced 
by  the  Court,  sustaining  this  demurrer.  If  there  was  any 
accident  or  mistake  in  the  case,  it  was  the  accident  or  mis- 
take of  either  the  petitioner  or  of  its  counsel.  While  the 
averment  is  made  that  the  results  grew  out  of  an  unavoid- 
able casualty,  the  f act^  stated  do  not  warrant  this  averment. 
There  was  no  unavoidable  casualty  as  the  Court  sees  it,  as 
the  casualty  could  have  been  avoided  by  the  exercise  of  a 
reasonable  degree  of  care  or  diligence  upon  the  part  of 
either  the  counsel  for  the  petitioner. 

A  motion  is  made  in  this  case,  preliminary  to  the  hear- 
ing of  the  case  upon  its  merits,  for  permission  to  dismisi? 
the  appeal  without  prejudice,  and  to  remand  the  case  to 
the  Chancery  Court  in  Franklin  County.  This  motion  is 
overruled  in  so  far  as  it  seeks  to  dismiss  the  appeal  with- 
out prejudice.  The  appellant  may  dismiss  its  appeal,  if 
it  so  desires,  but  this  will  restore  the  judgment  of  the  lower 
Court  and  the  added  security  for  the  payment  there  of  a 
judgment  against  appellant's  surety  on  the  appeal  bond. 

AfSdavits  are  filed  by  counsel  for  appellant,  J.  S.  Mc-. 
Elroy,  Jr.,  and  G^eorge  E.  Banks,  which  accompany  the 
motion  for  leave  to  dismiss  the  appeal,  in  which  it  is  stated 
that  they  have  just  had  their  attention  directed  to  the  fact 
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that  A.  J.  Carrol  appears  as  associate  counsel  of  record  in 
this  case  along  with  Frank  L.  Lynch.  They  say  that  the 
name  of  A.  J.  Carrol  wasi  put  in  the  record  by  mistake, 
and  leave  is  sought  to  correct  the  record  so  as  to  show  that 
the  name  of  A.  J.  Carrol  should  not  have  been  attached  as 
associate  counsel  with  Frank  L.  Lynch,  and  to  show  that 
the  said  Carrol  has  never  taken  any  steps  in  the  case,  and 
his  name  should  not  have  been  entered  of  record.  The 
affidavit  is  wholly  defective  in  that  it  fails  to  state  that  A. 
J.  Carrol  is  not  the  counsel  of  the  company.  It  does  state 
that  he  has  never  taken  any  steps  in  this  action,  but  he  was 
one  of  the  counsel  of  record  for  the  company,  and  if  he  has 
never  taken  any  steps  for  the  preparation  of  its  case  and 
the  protection  of  its  interest,  then  there  was  perhaps  negli- 
gence on  his  part  as  one  of  its  representatives  in  his  failure 
to  do  90. 

Mr.  Carrol  does  not  make  or  attempt  to  make  any  state- 
ment in  respect  of  or  any  explanation  touching  his  connec- 
tion with  the  company  or  the  case. 

In  a  supplemental  brief  filed  by  the  appellant,  or  placed 
in  the  record  by  appellant  and  not  marked  "filed"  a  number 
of  authorities  are  referred  to. 

The  authorities  cited  and  relied  upon  by  appellant  in 
the  supplemental  brief  passed  in  with  the  record  are  not 
applicable  to  the  facts  of  this  case  for  the  reason  that  they 
have  reference  alone  to  the  question  of  Hon.  Frank  L. 
Lynch  and  his  relation  to  the  appellant  company  as  coun- 
sel, leaving  out  altogether  the  fact  that  A.  J.  Carrol  ap- 
pears with  him  as  joint  counsel  in  the  case  for  appellant. 
There  is  nothing  in  the  record  indicating  even  that  Mr. 
Carrol  was  not  as  active  in  the  conduct  of  the  case  as  Judge 
Lynch  except  the  affidavits  accompanying  the  motion  for 
dismissing  the  appeal  without  prejudice  and  these  affida- 
vits do  not  show  that  he  is  not  general  counsel  for  the  com- 
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pany,  and  they  do  not  show  any  reason  why  he  was  not 
active  in  the  case  and  its  preparation. 

There  is  nothing  to  show  that  Mr.  Carrol  did  not  know 
all  about  this  entire  proceeding  from  beginning  to  endi. 
It  should  be  stated  in  respect  of  the  affidavits  in  support  of 
the  motion  to  dismiss  the  appeal  without  prejudice,  that 
there  is  no  averment  in  either  of  these  affidavits  that  the 
petitioner  did  not  know  that  the  name  of  A.  J.  Carrol  was 
attached  to  the  answer  filed  by  it  in  the  case.  On  the  con- 
trary the  petition  states  that  Mr.  Lynch  furnished  the 
<;ompany  with  a  copy  of  the  answer  filed  in  the  case  at  the 
time  of  its  filing,  so  that  the  company  necessarily  knew 
that  Mr.  Carrol's  name  appeared  as  counsel  in  the  case 
because  it  was  signed  as  such  to  the  answer. 

There  is  no  error  in  the  record  based  upon  which  a  re- 
versal can  he  predicated  and  the  assignments  of  error  are 
overruled,  and  the  decree  of  the  Chancellor  is  affirmed. 
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Russell  Grader  Manufacturing  Co.   v.   Mercantile. 

National  Bank. 

Writ  of  certiorari  denied  by  Supreme  Court,  1917. 

1.  Foreign  Cobporations.     Doing  business  without  registration 

of  charter.    May  sue  for  tort. 

A  foreign  corporation  doing  business  in  this  state  without 
registration  of  its  charter  may,  nevertheless,  sue  for  torts 
to  its  property  within  the  state. 

2.  Conversion.    Accepting  and  cashing  of  draft  upon  unauthor- 

ized endorsement  of  agent. 

The  accepting  and  cashing  of  a  draft  payable  to  a  principal 
upon  the  unauthorized  endorsement  of  an  agent  is  a  con- 
version thereof  and  renders  the  cashing  bank  liable  in 
trover  to  the  payee  and  owner. 

3.  Cashing  Warrant  Upon  Forged  Endorsement.    Duty  to  give- 

owner  prompt  notice. 

Upon  discovery  by  a  party  that  he  has  accepted  and  cashed  a 
draft  upon  a  forged  endorsement,  prompt  notice  should  be- 
given  the  owner. 

4.  Same.    Consequences  of  delay  to  give  owner  notice.    Necessity 

of  showing  loss  as  basis  of  an  estoppel  to  deny  demand  of 
owner  for  the  proceeds. 

It  Is  incumbent  upon  the  cashing  bank  seeking  to  repel  the- 
real  owner's  demand  for  the  amount  of  the  forged  draft  to- 
show  some  financial  loss  attributable  to  the  delay  in  giving^ 
notice  of  the  forgery. 

5.  Same.     But  need  not  demonstrate  specific  loss. 

Requirements  of  the  above  rule  are  met  by  proof  of  the  loss 
of  probable  opportunities  of  reimbursement  which  were  lost 
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to  the  cashing  bank  by  reason  of  delay  in  disaffirming.  And 
the  rule  is  also  met  by  proving  some  loss,  even  of  an  in- 
definite but  substantial  amount 


Fbom  Shblbt  Oottnty. 

Appealed  from  the  Chancery  Court  of  Shelby  County, 
Part  I.    r.  H.  HEiSBiELL,  Chancellor. 

Weight,  Miles,  Wabino  &  Waukjsr  for  Appellant 

T.  B.  TxTBLEY  for  Appellees. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  by  complainant,  a  Minnesota  corpo- 
ration, against  the  defendant,  a  large  bank  of  Memphis, 
to  recover  from  the  latter  the  proceeds  of  a  Louisiana 
County  warrant  for  the  sum  of  $850.00  drawn  by  the 
JeflFerson  Davis  Parish  of  Louisiana  and  payable  to  the 
order  of  complainant  and  subsequently  cashed  by  the  de- 
fendant bank  upon  the  order  of  an  agent  by  the  name  of 
Ulrici.  The  theory  of  the  bill  was  that  the  warrant  was 
payable  to  the  order  of  complainant  only,  and  that  the 
agent  forged  its  name  thereon,  and  thus  wrongfully  pro- 
cured the  proceeds,  in  which  tort  the  bank  participated. 

The  issues  raised  by  the  answer  were  that  the  agent  of 
complainant  had  both  express  and  implied  authority  to 
cash  the  check,  that  complainant  had  by  long  acquiescence 
ratified  this  wrongful  act  of  its  agent,  had  also  estopped 
itself  by  this  ratification  to  deny  the  authority  of  the  agent, 
and  had  also  misled  the  defendant  by  its  failure  to  re- 
pudiate promptly  the  wrongful  acts  of  its  agents,  and  had 

28 
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otherwise  prejudiced  the  defendant.  It  was  also  urged 
that  complainant  was  a  foreign  corporation  doing  busineae 
in  Tennessee  without  having  complied  with  the  laws  as  a 
condition  precedent  to  this  right. 

The  Chancellor  granted  a  full  recovery  to  complainant. 
From  this  decree  the  defendant  has  appealed  and  assigned 
numerous  errors.  The  first  one  is  that  the  Court  was  in 
error  in  not  dismissing  the  bill  for  the  reason  that  com- 
plainant had  not  complied  with  the  statutes  with  respect  to 
foreign  corporations  doing  business  in  the  State.  It  is 
admitted  that  complainant  never  filed  its  charter  with  the 
Secretary  of  State.  But  we  are  of  opinion  that  this  con- 
tention must  be  resolved  against  the  defendant,  for  the  rea- 
son that  the  right  to  recover  presented  by  the  bill  is  not  in 
the  nature  of  or  connected  with  a  domestic  business  trans^ 
action,  but  is  for  the  purpose  of  protecting  the  property 
of  the  complainant  which  happened  at  the  time  to  be  in  the 
State.  The  theory  of  the  bill  is  that  the  defendant  was 
guilty  of  a  tort  in  accepting  the  draft  upon  which  the  name 
of  the  complainant  was  forged,  this  tort  being  a  conversion 
or  qua>si  trespass.  This  is  a  well-based  proposition,  and 
meets  the  contention  that  complainant  should  have  shown 
compliance  with  the  statute.  The  rule  is  universal  that  a 
foreign  corporation  even  wrongfully  in  the  State  is  en- 
titled to  the  aid  of  the  Courts  in  protecting  its  property. 
This  proposition  needs  no  other  support  than  that  of  the 
Louisville  Property  Co.  v.  Nashville,  114  Tenn.,  232. 
See  also  Telephone  Co.  v.  Pensauhen,  116  Fed.,  9010; 
Cattle  Co.  V.  Custer  Co.,  91  Mont,  145. 

As  a  matter  of  fact  the  transaction  out  of  which  this  liti- 
gation grew,  and  those  things  leading  up  to  it,  were  of  an 
interstate  nature,  and  thus  not  within  the  contemplation  of 
the  statute.  The  negotiable  paper  in  question  was  issued 
in  payment  for  a  road  grader  sold  to  Louisiana  parties  by 
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negotiations  conducted  by  the  agent  of  complainant.  It  is 
not  material  that  the  agent  resided  in  Tennessee^  and  that 
complainant  used  a  storehouse  in  which  to  consign  its  goods 
for  southern  shipments.  The  complainant  at  least  had  the 
right  to  sue  in  the  Tennessee  Courts  upon  every  interstate 
transaction,  although  it  may  have  in  a  manner  established 
a  business  here. 

That  the  conduct  of  the  defendant  amounted  to  a  tort  is 
established  by  the  case  of  Parmer  v.  Bank,  100  Tenn.,  190. 
We  overrule  the  first  assignment  of  error. 

In  the  second  assignment  it  is  urged  that  the  Chancellor 
should  have  found  that  the  manufacturing  company  was 
negligent  in  failing  to  discover  the  forgery  in  question. 
This  matter  has  given  us  much  concern,  but  wb  believe 
after  careful  consideration  of  the  facts,  and  of  the  rule  es- 
tablished in  this  State  and  the  intimations  or  holdings  of 
foreign  authorities,  that  the  evidence  does  not  establish 
this  defense. 

Thfe  facts  are  succinctly  these :  The  draft  or  warrant 
was  issued  on  the  4th  day  of  March,  1915.  It  was  the 
understanding  that  the  docimient  was  to  be  issued  about 
this  time;  and  it  is  admitted  that  complainant  expected 
the  warrant  to  be  transmitted  at  once  to  it.  The  warrant 
as  a  matter  of  fact  was  indorsed  by  Ulrici,  the  agent,  about 
March  13th,  and  the  proceeds  paid  to  him  on  that  date. 
Complainant  made  no  effort  until  about  April  24:th  to  col- 
lect the  account  or  to  ascertain  what  had  been  done  about 
it ;  and  it  was  about  June  3rd  before  anything  definite  was 
ascertained  with  respect  to  the  account  having  been  paid ; 
and  it  was  not  until  June  22nd  that  complainant  found 
that  the  warrant  had  been  cashed  by  the  defendant  bank. 
Some  correspondence  between  complainant  and  the  Parish 
Clerk  occupied  the  intervening  time  up  to  May  24th.  It 
was  in  response  to  this  last  matter  that  the  Clerk  informed 
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complainant  that  the  warrant  had  been  drawn  and  had' 
been  cashed.  The  record  discloses  some  delay  in  investiga- 
tions. But  the  rule  in  this  State  is  tliat  a  party  defrauded 
or  injured  by  a  forgery  is  not  required  to  act  upon  the  as- 
sumption that  a  forgery  has  been  committed.  He  can  on 
the  other  hand  assume  that  no  such  act  has  taken  place. 
Pollard  V.  Wellford,  99  Tenn.,  113.  Hence  we  cannot  say 
that  complainant  violated  any  duty  when  it  failed  to  dis- 
cover the  forgery:  Water  Compaivy  v.  Bank,  IM  Tenn.^ 
367 ;  White  v.  Ba^ik,  64  K  T.,  316,  and  other  cases  which 
need  not  be  cited.  But  we  desire  to  be  understood  as  ruling 
that  while  the  space  of  time  occupied  during  investigations 
cannot  be  held  as  evidence  of  negligence  in  failing  to  dis- 
cover the  forgery,  the  suspicion  indicated  by  the  time  and 
the  circumstances  must  not  be  overlooked  in  passing  upon 
the  question  now  to  be  considered,  namely,  that  of  the  n^- 
ligence  of  complainant  in  failing  to  notify  the  defendant 
of  the  forgery  after  actual  knowledge  thereof  had  been 
brought  home  to  complainant.  This  is  the  basis  of  the 
third  assignment  of  error,  in  which  it  is  urged  by  learned 
counsel  for  the  defendant  that  complainant  was  guilty  of 
negligence  in  not  communicating  with  it  with  respect  to 
the  forgery,  and  that  the  Chancellor  should  have  held  com- 
plainant estopped  to  demalid  the  proceeds. 

We  have  given  this  question  much  consideration,  and 
have  reached  the  conclusion  that  this  position  is  sound,  and 
that  complainant  should  be  repelled.  This  is  apparently 
in  conflict  with  the  great  majority  of  the  pronouncements 
of  the  Courts.  But  upon  closer  analysis  it  will  be  found 
to  be  in  harmony  with  the  basic  reasoning  of  the  adjudica- 
tions. At  all  events  the  rule  which  we  are  going  to  suggest 
and  follow  accords  in  our  judgment  with  the  principles  of 
equity  and  good  conscience,  as  well  as  with  the  dictates  of 
common  sense  and  good  business  methods. 
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It  is  said  that  our  own  cases  establish  the  rule  that  mere 
delay  without  more  furnishes  the  basis  for  an  effective 
estoppel  upon  the  party  whose  name  has  been  foi^d.  We 
have  carefully  analyzed  these  decisions^  and  do  not  believe 
that  they  touch  the  proposition,  or  if  at  all  that  that  of 
Pollard  V.  Wellford,  supra,  is  an  intimation  that  the  estops 
pel  cannot  be  urged  without  showing  the  equitable  feature 
of  estoppel;  namely,  that  of  prejudice  to  the  cashing  bank. 
It  is  urged  by  learned  counsel  for  appellant  that  a  number 
of  States  hold  that  the  showing  of  prejudice  by  delay  is 
unnecessary  in  order  to  wage  a  successful  defense  against 
the  payee  whose  name  has  been  forged,  and  it  is  said  that 
the  United  States  Supreme  Court  took  that  position  in 
Bank  v.  Morgan,  117  U.  S.,  92,  29  L.  E.  D.,  811.  It  is 
pointed  out  in  3  Ruling  Case  Law,  639,  that  there  are  two 
rules,  one  to  the  effect  that  prejudice  must  be  shown  by 
delay,  and  the  other  that  it  is  unnecessaiy  to  show  harm  or 
loss.  We  are  of  opinion  that  the  better  rule  to  be  adopted 
would  be  this:  To  presume  that  prejudice  resulted  to  the 
cashing  bank  by  reason  of  negligent  delay  whenever  it  is 
shown  that  the  latter  would  have  taken  some  sort  of  steps 
to  have  protected  itself  had  it  been  promptly  informed  of 
the  forgery,  and  further  that  it  is  not  incumbent  upon  the 
bank  to  show  the  exact  amount  of  pecuniary  loss  sustained 
by  delay  when  it  is  apparent  that  it  did  lose  a  right  or  an 
opportunity  out  of  which  it  might  reasonably  have  pro- 
tected or  indemnified  itself.  This  is  going  to  be  our  hold- 
ing with  respect  to  the  case  at  bar.  We  would  be  more 
emphatic  in  our  statement  of  the  rule  in  such  cases  if  we 
were  the  Court  of  last  resort.  We  have  nevertheless  felt  it 
not  amiss  to  express  what  we  deem  to  be  the  sound  rule 
after  much  thought  and  extensive  investigation.  The  au- 
thorities seem  to  be  that  prejudice  must  be  shown,  but  that 
this  prejudice  may  be  easily  proven  or  suggested.    3  Ruling 
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Oase  Law,  supra.  See  also  538.  Smith  v.  Fletcher,  75 
Minnesota,  189 ;  2  C.  J.,  511.  We  do  not  approve  of  the 
extreme  position  of  the  Supreme  Court  of  Alabama  taken 
in  the  case  of  Bank  v.  Allen,  27  L.  R.  A.,  426,  wherein  it 
was  held  that  the  bank  aocepting  the  forged  instrument 
must  show  to  the  very  dollar  the  amount  of  its  financial 
loss.  We  are  more  inclined  to  the  doctrine  of  the  Pennsyl- 
vania Court,  and  one  or  two  others,  to  the  effect  that  when 
the  party  whose  name  is  forged  has  neglected  beyond  the 
proper  time  to  give  notice  of  repudiation,  and  where  the 
bank  has  lost  an  opportunity  to  have  the  forger  arrested  or 
to  appeal  to  his  friends  or  to  exert  social  pressure  and  also 
to  use  legal  remedies  even  in  a  small  way,  there  is  thus  fur- 
nished the  predicate  for  an  equitable  estoppel.  McNeeley 
V.  Bank,  221  Pa.,  588,  20  L.  E.  A.,  K  S.,  79;  Marks  v. 
BaTik,  L.  R.  A.  IS.  S.,  1916E,  906 ;  Lyruih  v.  Smith,  25, 
Ool.,  103 ;  Reed  v.  Packing  Co.,  47  Ore.,  216 ;  Brown  v. 
Peoples  BamJo,  40  L.  R.  A.  K  S.,  657.  See  also  Bank  v. 
Morgan,  supra,  wherein  it  was  said  that  the  opportunity  to 
prosecute  the  wrongdoer,  or  to  appeal  to  others  to  come  to 
his  assistance  was  sufficient  for  the  basis  of  an  estoppel 
against  the  party  whose  name  was  forged.  We  find  in  the 
case  of  Cawser  v.  Paul,  77  Am.  Dee.,  758,  an  early  an- 
nouncement of  the  rule  that  if  because  of  the  delay  the 
cashing  bank  had  lost  its  opportunity  to  proceed  against 
the  forger,  an  estoppel  arose  in  its  favor.  It  was  also  ruled 
in  the  case  of  Bank  v.  Keene,  53  Me.,  103,  that  if  the 
negligent  conduct  of  the  party  in  failing  to  give  notice 
caused  the  bank  to  refrain  from  getting  other  security 
upon  paper  held  by  it  the  party  would  be  estopped ;  and  in 
Wheeler  v.  Bank,  107  S.  W.,  316,  it  was  ruled  that  the 
failure  of  the  party  to  repudiate  an  ill^al  transaction  until 
after  the  wrongd^oer  had  fled  the  realm  was  sufficient 
ground  for  an  estoppel. 
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We  have  carefully  read  the  authorities  called  to  our 
attention  by  able  counsel  for  appellee  bearing  upon  the 
question  now  under  consideration.  They  are  taken  mainly 
from  Massachusetts,  a  State  which  applies  the  rigid  rule 
that  the  bank  cashing  a  forged  instrument  must  show 
specific  financial  loss.  A.  Blum  v.  Reed  Whipple  et  ai,  13 
Ia  R.  a.  N*.  S.,  211;  also  Meachem  on  Agency,  Vol.  1, 
2d  Edition,  page  269.  The  great  difference  is  to  be  found 
in  the  application  of  the  rule  rather  than  in  its  statement ; 
that  is,  the  seeming  difference  is  as  to  what  may  be  con- 
sidered a  financial  loss  or  resulting  prejudice.  According 
to  the  Massachusetts  and  Alabama  view  the  cashing  bank 
would  have  to  show  the  actual  number  of  dollars  which  it 
could  have  saved  for  itself  if  it  had  had  knowledge  of  the 
forgery;  while  the  other  authorities  are  to  the  effect  that 
if  because  of  the  delay  opportunities  were  lost  which  may 
be  reasonably  assumed  to  have  been  of  financial  value,  are 
sufficient  upon  which  to  predicate  an  equitable  estoppel. 
Nor  according  to  the  later  authorities  need  it  be  shown 
that  a  specific  number  of  dollars  might  have  been  raised. 
The  whole  of  the  opportunities  might  be  illusory,  but  yet 
a  bank  that  has  suffered  because  of  a  breach  of  moral  and 
legal  duty  on  the  part  of  the  party  whose  name  has  been 
forged  should  not  be  required  to  demonstrate  his  loss  nor 
the  exact  extent  thereof.  It  should  suffice  to  show  that 
some  advantage,  some  valuable  circumstance,  could  have 
been  used  to  have  bettered  the  position  of  the  one  whose 
funds  had  been  taken  away. 

We  have  assumed  all  along  that  the  defendant  bank  was 
innocent,  or  at  least  not  grossly  negligent  to  that  extent 
which  would  deprive  it  of  a  right  to  reimbursement.  It  U 
true  that  the  defendant  acted  wrongfully  in  cashing  the 
warrant,  but  it  is  conclusively  shown  that  its  officers  wer€ 
innocent  in  the  belief  that  Ulrici  had  authority,     '^hisi 
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belief  was  generated  by  a  long  course  of  dealing  with 
Ulrici,  and  of  Ulriei  with  complainant  The  agent  was  a 
customer  and  depositor  of  the  defendant,  and  had  at  differ- 
ent times  large  sums  of  money  on  deposit,  and  frequently 
cashed  checks  and  warrants  payable  to  different  manu- 
facturing and  eelling  concerns,  including  complainant 
The  warrant  in  question  was,  of  course,  payable  to  the 
order  of  complainant  alone,  and  could  not  be  cashed  except 
upon  its  order  or  by  the  act  of  an  authorized  agent;  and 
we  find  that  Ulrici  did  not  have  this  authority,  and  could 
not  therefore  bind  complainant  But  we  say  that  the  cir- 
cumstances were  such  as  to  make  the  acceptance  of  the  war- 
rant in  question  upon  indorsement  of  Ulrici  an  act  of  per- 
fect good  faith  upon  the  part  of  the  bank. 

The  next  question  is  as  to  whether  the  complainant  was 
guilty  of  negligence  in  not  communicating  at  an  earlier 
period  than  it  did  the  fact  that  the  indorsement  was  with- 
out authority.  Of  this  we  have  no  doubt.  According  to 
every  dictate  of  justice  and  fair  dealing,  and  this  is  em- 
bodied in  a  well-formulated  rule  of  law,  complainant  was 
under  obligation,  when  it  became  convinced  that  its  agent 
had  assumed  an  authority  not  committed  to  him,  and  had 
caused  the  bank  to  pay  out  its  funds,  to  notify  the  latter 
with  reasonable  promptness  or  within  a  reasonable  time  as 
the  best  authorities  now  hold  (2  C  J.,  519)  ;  and  this  rea- 
sonable time  is  dependent  upon  circumstances.  We  have 
no  hesitancy  in  holding  that  the  situation  here  raised  a 
strong  equitable  compulsion  to  speak  promptly.  We  find 
as  a  fact  that  there  were  reasons  known  to  complainant  as 
early  as  the  25th  of  May  to  believe  that  Ulrici  had  fraudu- 
lently disposed  of  the  Louisiana  draft  In  fact,  grounds 
of  suspicion  of  this  act  were  suggested  by  occurrences  be- 
fore the  day  named.  For  instance,  it  was  shown  that  com- 
plainant was  aware  in  the  early  part  of  May  of  the  fact 
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that  Ulrici  had  committed  forgery  with  redpeet  to  another 
warrant;  and  the  great  delay  in  connection  with  the  paper 
here  involved  was  smch  as  would  have  put  a  prudent  man 
upon  active  inquiry.  But  at  all  events  complainant  became 
aware  by  the  25th  of  June^  if  not  the  22d,  that  this  de- 
fendant had  paid  out  to  Ulrici  the  face  value  of  the  war- 
rant in  question  upon  the  assumption  that  the  indorsement 
of  complainant's  name  thereon  was  by  authority.  And  yet 
complainant  delayed  for  thirty^five  days  at  least  the  com- 
munication of  even  the  least  bit  of  information  that  the  in- 
dorsement was  a  forgery.  This^  notwithstanding  actual 
knowledge  thereof  by  complainant's  general  agent,  who 
came  to  Memphis,  and  also  by  its  able  attorney,  who  had 
represented  it  with  respect  to  Ulrici's  previous  forgeries. 
It  would  have  been  an  easy  matter,  a  matter  of  thirty  min- 
utes, to  have  informed  the  defendant  of  the  wrong  that  had 
been  perpetrated  upon  it.  The  deduction  of  a  manifest 
breach  of  complainant's  duty  is  the  only  inference  to  be 
drawn  from  these  circumstances.  Notwithstanding  the 
wrongs  and  conduct  of  Ulrici,  he  was  retained  by  com- 
plainant  as  an  agent  until  July  1st,  when  he  was  dis- 
charged. The  record  does  not  disclose  whether  complain- 
ant made  any  effort  to  indemnify  itself  upon  this  particu- 
lar forgery  from  Ulrici.  But  there  is  a  strong  inference 
that  it  did.  But  it  failed  to  say  anything  to  the  defendant 
bank  for  a  period  of  thirty  days  after  it  had  severed  rela- 
tions with  Ulrici,  knowing  all  the  time  that  Ulrici  was  be- 
coming more  embarrassed  financially,  lowered  in  self- 
esteem,  and  losing  in  the  number  of  friends. 

The  next  question  we  shall  determine  is  as  to  whether 
the  situation  justifies  the  inference  of  some  prejudice  or 
loss  of  right  to  the  bank  by  reason  of  this  delay.  We  re- 
peat that  in  our  judgment  it  was  not  incumbent  on  the  de- 
fendant to  demonstrate  to  mathematical  certainty  the  fact 
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of  loss  or  the  amount  of  the  loss.  It  will  suffice  to  show 
that  it  failed  to  take  steps  which  might  have  reasonably 
been  calculated  to  bring  to  it  material  results,  or  to  have 
aided  it  in  substantially  retrieving  its  losses.  We  assert 
that  this  record  discloses  the  loss  of  valuable  opportunities. 
As  we  understand  the  authorities,  at  least  those  which  meet 
with  our  approval,  allegations  of  loss  in  general  and  with- 
out particularity  of  items  will  be  sufficient  to  raise  the 
question  of  fact,  and  that  when  this  probability  of  ma- 
terial loss  is  shown,  it  is  not  for  the  Court  to  weigh  the 
evidence  nicely  to  ascertain  the  amount  which  could  have 
been  recovered.  Weinstein  v.  BanJc^  69  Texas,  38,  6  S.  W., 
171. 

Ulrici  was  a  depositor  and  customer  of  the  defendant 
bank,  having  a  little  balance  to  his  credit  for  several  days 
after  claimant  could  have  with  the  greatest  ease  communi- 
cated the  fact  of  forgery.  Also  reading  the  facts  in  the 
light  of  the  usual,  we  infer  that  Ulrici  was  then  a  man  of 
some  financial  standing  and  social  pride.  He  had  at  least 
ingratiated  himself  into  the  respect  and  confidence  of  the 
officials  of  the  bank.  He  remained  in  Memphis  and  acces- 
sible to  all  parties  for  some  thirty  days  after  complainant 
had  full  knowledge  of  his  derelictions.  It  is  impossible 
of  course  to  determine  what  the  defendant  bank  could  have 
done  within  the  time  or  under  the  indicated  circumstances. 
We  are  of  opinion  that  the  chances  were  of  value,  and  that 
they  supply  the  requirements  of  the  rule  of  prejudice  re- 
quired by  the  authorities.  It  certainly  comes  with  bad 
grace  from  complainant  to  say  that  defendant's  chances  of 
reimbursement  were  without  value. 

One  other  circumstance  not  to  be  overlooked  is  that  the 
officials  of  the  defendant,  acting  as  ordinary  men,  had 
grounds  to  believe  that  TJlrici  had  authority  to  deal  with 
the  paper  of  complainant.    We  have  held  that  in  strict  law 
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he  did  not  have  this  authority,  but  we  recite  these  circum- 
stances for  the  purpose  of  enhancing  upon  the  one  side  the 
equities  of  the  defendant,  and  accentuating  upon  the  other 
the  duty  of  the  complainant  to  have  given  notice  of  the 
forgery.  There  is  a  well-founded  distinction  between  situ- 
ations wher^  an  agent  performs  an  unauthorized  act  and 
where  the  same  is  done  by  a  stranger.  In  the  former  case 
the  duty  of  repudiating  is  much  more  imperative.  2  O.  J., 
612 ;  Hart  v.  Dixon,  6  Lea,  336.  While  we  do  not  make 
this  a  controlling  consideration  in  denying  complainant  a 
recovery,  we  are  persuaded  that  it  should  not  be  overlooked 
in  measuring  the  rights  of  the  parties  to  this  litigation. 

We  are  of  opinion  that  complainant  should  be  repelled 
because  of  its  negligence  and  breach  of  duty  toward  the 
defendant.  It  is  therefore  decreed  that  complainant's  bill 
be  dismissed  at  its  cost. 
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City  of  Nashville  v.  J.  C.  S.  Mason. 

Affirmed  by  Supreme  Court,  1917. 

1.  Vebdiot   Upon   Gonfuotino  Theobiss   ob  iNFKBSirosB  as  to 

Cause  of  Fibe. 

The  finding  of  the  Jury  upon  conflicting  theories  that  the  origin 
of  a  fire  was  in  a  negligent  act  and  not  a  stroke  of  lightning 
is  conclusive  as  to  the  facts. 

2.  AonoN  TO  Reooveb  Value  or  Insubbd  Fbopbbty  Destboted  bt 

Fibe. 

It  is  no  defense  to  an  action  by  property  owner  against  the 
wrongdoer  for  the  destruction  of  a  house  -by  fire  that  the 
owner  had  been  indemnified  by  an  insurance  company. 

3.  Municipal  Cobpobations.    Liability  for  damages  occasioned  by 

the  negligent  management  of  a  dump  heap, 

A  municipal  corporation  is  liable  in  damages  to  an  adjacent 
property  owner  for  loss  occasioned  by  a  fire  negligently  com- 
municated to  the  premises  of  such  owner  from  a  dump  heap 
maintained  by  the  city. 


Peom  Davidson  County. 

Appeal  in  error  from  the  Third  Circuit  Court  of  David- 
son County.    A.  G.  Rutherford^  Judge. 

Albert  G.  Ewing  and  F.  M.  Garard  for  Plaintiff  in 
Error. 

Lewis  Tillman  for  Defendant  in  Error. 

Special  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 
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This  suit  began  in  the  Circuit  Court  for  Davidson 
County  by  the  Manufacturers,  Merchants  and  Mechanics 
Fire  Insurance  Company  and  J.  C.  S.  Mason  against  tihe 
City  of  Nashville  for  damages  for  the  destruction  of  the 
home  of  the  defendant  Mason  by  fire;  damages  being 
alleged  in  the  declaration  at  $1,000.00. 

The  declaration  avers  that  the  defendant  in  error,  J.  C» 
S.  Mason,  owned  a  dwelling  in  which  he  resided  at  1035 
Vernon  Avenue,  in  N'ashville ;  that  the  City  of  Nashville, 
was  at  the  time  of  the  burning,  using  a  vacant  lot  on 
Vernon  Avenue,  about  80  x  100  feet,  northeast  of  the 
dwelling  of  the  defendant  in  error,  Maison,  for  dumping 
purposes,  placing  thereon  heaps  of  old  paper,  rags,  paper 
boxes,  and  other  combustible  mutter,  gathered  up  by  the 
City  Scavenger  Department,  and  that  the  City  of  Nash- 
ville through  its  servants  and  agents,  negligently,  carelessly 
and  recklessly  dumped  great  loads  of  this  character  of  com- 
bustible matter  into  and  upon  the  large  heap  that  was  already 
burning  on  said  dump  heap  near  the  dwelling  house,  and 
carelessly,  negligently  and  recklessly  left  this  burning  heap 
at  a  time  when  the  wind  was  blowing  in  the  direction  of 
and  so  as  to,  and  did  convey  sparks  and  pieces  of  burning 
matter  into  and  upon  the  house  of  defendant  in  error, 
'  thereby  causing  it  to  catch  on  fire  and  to  be  totally  de- 
stroyed, together  with  its  contents,  and  that  in  this  way  the 
defendant  in  error  was  damaged  in  the  loss  of  his  premises, 
and  for  which  damages  he  sues  and  demanded  a  jury  to  try 
the  case. 

To  this  declaration  the  defendant  below,  plaintiff  in 
error,  the  City  of  Nashville,  interposed  the  plea  of  not 
guilty. 

The  case  was  heard  on  the  29th  day  of  March,  1916, 
before  Judge  Rutherford  and  la  jury,  when  a  verdict  was 
rendered  and  judgment  pronounced  in  favor  of  J.  C.  S. 
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Mason  against  the  'City  of  Nashville  for  $400.00  and  the 
<$osts  of  the  case^  and  from  that  judgment  this  appeal  is 
prosecuted,  and  ten  errors  have  been  assigned  as  follows : 

(1)  There  is  no  evidence  to  support  the  verdict. 

(2)  The  verdict  is  against  the  preponderance  of  the 
evidence. 

(3)  The  verdict  is  excessive. 

(4)  The  verdict  is  excessive  and  evinces  passion,  preju- 
dice and  caprice  on  the  part  of  the  jury. 

(6)  The  Court  erred  in  not  peremptorily  instructing 
the  jury  to  return  a  verdict  for  the  defendant  at  the  con- 
<;lusion  of  all  the  proof. 

(6)  The  Court  erred  in  charging:  "The  fact  that  the 
plaintiff  did  or  did  not  have  his  house  insured,  or  that  he 
may  have  collected  any  part,  or  all  of  its  value  cannot  be 
considered  by  you  in  arriving  at  your  verdict  in  this  case." 

(7)  The  Court  erred  in  refusing  to  charge  Kequeat  No. 
1  of  defendant,  as  follows :  "I  charge  you,  gentlemen  of  the 
jury,  that  the  duty  devolving  upon  the  city  of  keeping  the 
streets  in  a  clean,  healthful  condition  is  a  governmental 
function,  and  if  you  find  that  in  doing  so,  a  dumping 
^ound  is  one  of  the  essential  features  in  connection  with 
the  discharge  of  this  duty,  then  any  negligence  on  the  part  • 
of  the  city  in  maintaining  such  dumps  cannot  make  the 
municipality  liable  in  damages,  and  your  verdict  should 
be  for  the  defendant." 

(8)  The  Court  erred  in  refusing  to  charge  Request 
Nio.  2  of  defendant,  as  follows:  "I  further  charge  you, 
gentlemen  of  the  jury,  that  if  you  believe  it  is  the  duty  of 
the  city  to  maintain  a  dumping  ground  for  the  removal 
from  the  streets  and  the  private  residences  of  its  citizens, 
the  accumulated  filth  and  offal,  for  the  purpose  of  main- 
taining the  health  of  its  inhabitants,  and  if  in  maintain- 
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ing  said  dumping  ground  the  same  is  kept  in  a  negligent 
manner,  yet  the  city  under  those  conditions  was  perform- 
ing a  governmental  duty  and  could  not  be  held  liable  for 
«uch  an  offense,  and  your  verdict  should  be  for  the  defend- 
ant." 

(9)  The  Court  erred  in  refusing  to  charge  Request  No. 
S  of  defendant,  as  follows:  "I  charge  you,  gentlemen  of 
the  jury,  that  if  you  find  that  the  city  is  removing  offal 
and  filth  from  the  streets  and  private  residences  or  prop- 
erty, said  act  of  removing  from  private  ownership  resting 
originally  on  the  individual  property  owners,  but  assimied 
by  the  municipality  merely  for  the  convenience  and  ad- 
vantage of  its  citizens,  srrch  assumption  of  duty  is  wholly 
a  governmental  function,  and  if  you  find  it  is  necessary  in 
carrying  out  such  governmental  acts  to  maintain  a  public 
duinping  ground,  but  which  may  have  been  maintained  in 
a  negligent  manner,  yet  under  these  conditions  your  judg- 
ment should  be  in  favor  of  the  defendant." 

(10)  The  Court  erred  in  refusing  to  charge  Kequest 
No.  4  of  the  defendant,  as  follows :  "I  charge  you,  gentle- 
men of  the  jury,  that  if  you  find  from  the  evidence  that 
private  parties  used  the  dumping  ground  in  question  for 
private  purposes,  and  you  find  private  parties  dumped  in- 
fiammable  matter  on  this  dump,  thus  accelerating  the  fire, 
that  the  City  of  Niishville  would  not  be  liable,  and  your 
verdict  should  be  for  the  city. 

The  facts  of  the  case,  as  we  gather  them  from  the  record 
and  stating  them  very  briefly,  are,  that  the  plaintiff  in 
error,  through  its  constituted  officers,  servants  and  agents, 
had  been  for  several  years  prior  to  the  3rd  day  of  August, 
1914,  using  and  utilizing  a  vacant  territory  in  the  City  of 
Nashville  within  its  corporate  limits  located  on  the  north- 
east comer  of  Vernon  Avenue  and  a  narrow  alley  way,  the 
name  of  which  is  Hot  material,  as  a  waste  heap  and  dump- 
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ing  ground  for  the  city  waate  gathered  from  the  streets^ 
highways^  alleys^  etc.,  by  the  seavenger  wagons  and  carried 
to  this  vacant  spot  for  dTimping  purposes,  it  being  a  dump-^ 
ingheap. 

It  appears  that  the  city  not  only  utilized  this  as  a  dump- 
ing ground  for  tiie  waste,  garbage,  etc.,  from  the  streets 
and  city  buildings  and  offices,  but  likewise  suffered  and 
permitted  private  individuals  to  utilize  same  as  a  dumping- 
ground  and  waste  place  for  such  material  and  waste  of  all 
character  as  they  might  see  proper  to  utilize  it  for. 

On  the  3rd  day  of  August,  1914,  the  house  and  home  of 
the  plaintiff  below,  J.  C.  S.  Mason,  whicb  was  located  on 
the  southwest  corner  of  the  angle  formed  by  Vernon  Ave- 
nue  with  the  narrow  twelve-foot  alley,  the  alley  extending- 
north  and  south  and  Vernon  Avenue  extending  east  and 
west,  was  destroyed  by  fire.  The  burning  and  destructiont 
of  this  house  took  place  in  the  late  afternoon,  the  exact 
hour  not  being  fixed,  that  is  to  say  the  witnesses  all  place 
the  burning  as  occuring  late  in  the  afternoon,  but  differ 
as  to  the  exact  hour,  which  is  not  material.  This  dump 
heap  located  on  the  vacant  lot  in  the  northeast  angle  of 
Vernon  Avenue  and  this  alley  way  had  been  on  fire  and 
burning  practically  all  that  day  and  the  occupants  of  near^ 
by  houses  to  that  of  the  defendant  in  error  'Mason,  some 
of  them,  had  made  effort  to  reach  the  fire  department  of 
the  city  and  secure  its  attendance  for  the  purpose  of  ex- 
tinguishing the  burning  heap  of  rubbish  on  Hiis  dump. 
The  blaze  was  along  the  south  edge  of  the  dump  toward 
Vernon  Avenue,  and  the  wind  was  very  high,  somewhat  in 
the  nature  of  a  storm  blowing,  as  expressed  by  some  of  the 
witnesses,  in  every  direction,  but  as  shown  by  the  proof  to- 
the  satisfaction  of  the  Court,  the  direction  of  the  wind  was^ 
from  northeast  to  southwest  and  blowing  directly  from  the 
burning  dump  to  the  house  of  the  defendant  in  error.    , 
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It  appears  that  about  the  time  this  house  caught  on  fire, 
as  stated  by  one  of  the  witnesses  introduced  by  the  city, 
there  was  a  vivid  flash  of  lightning,  and  that  following  the 
flash  of  lightning  he  saw  a  blaze  start  out  from  the  rear  or 
southern  part  of  the  defendant  in  error's  house.  A  number 
of  other  witnesses  examined  in  the  case  state  definitely  and 
positively  that  the  wind  blowing  at  the  high  rate  of  velocity 
it  was,  carried  sparks  and  pieces  of  burning  materials  from 
the  dump  heap  through  the  air  toward  and  upon  the  house 
of  the  defendant  in  error,  Mason.  Both  these  theories  were 
presented  to  the  jury,  the  plaintiff  below  asserting  that  tibe 
fire  was  the  result  of  sparks  and  burning  pieces  of  matter 
being  carried  from  the  dump  and  dropping  upon  his  house, 
the  city  insisting  that  it  was  the  result  of  an  act  of  God, 
the  house  being  struck  by  lightning. 

It  appears  that  prior  to  the  house  catching  on  fire  some- 
one telephoned  the  fire  department  endeavoring  to  secure 
its  attendance  for  the  purpose  of  extinguishing  the  blaze  on 
the  dump;  that  the  department  had  replied  it  could  not 
come  without  specific  instructions  from  the  chief,  and  the 
chief  had  replied  to  the  call  and  said  that  there  would  be 
no  necessity  for  the  department  coming  out  because  a 
heavy  storm  was  impending,  and  the  rain  would  be  suffi- 
cient to  extinguish  the  fire  without  the  necessity  of  the 
fire  department  coming  out. 

It  appears  from  the  record,  however,  that  the  fire  depart- 
ment did  go  out  to  the  scene  later  on. 

It  is  clear  from  the  record  that  this  dumping  ground 
utilized  as  stated,  by  the  city  and  by  some  of  the  citizens 
for  the  purpose  indicated,  had  been  a  source  of  anxiety  to 
the  surrounding  inhabitants,  those  owning  homes  nearby, 
for  quite  a  while,  perhaps  for  two  or  three  years  before  this 
fire  occurred.  Some  of  the  witnesses  say  that  this  dump 
had  been  on  fire  during  practically  the  entire  period,  some- 
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times  smoldering  and  at  other  times  breaking  out  in  a 
blaze.  It  is  apparent  and  uncontradicted  in  the  record 
that  on  a  number  of  occasions  the  city  had  sent  its  fire 
department,  or  a  part  thereof,  to  this  dump  for  the  purpose 
of  extinguishing  the  blaze  when  the  heap  was  burning.  It 
is  shown  by  the  proof  that  on  the  occasion  stated,  the  even- 
ing of  August  3,  1&14,  under  conditions  above  related,  the 
house  of  the  defendant  in  error.  Mason,  was  partially  de- 
stroyed, together  with  the  contents,  *the  destruction  having 
been  by  fire,  as  stated.  It  may  have  been  that  a  portion  of 
the  walls  in  the  northeast  comer  on  the  north  side  thereof 
were  not  totally  destroyed,  but  it  was  practically  wrecked, 
as  well  as  the  contents,  and  because  of  the  destruction  of 
the  premises  in  this  way,  the  house  and  its  contents,  the 
defendant  in  error  jointly  with  the  insurance  company 
brought  this  suit  for  damages  for  the  destruction  thereof. 
Afterwards  the  suit  was  dismissed'  as  to  the  insurance  com- 
pany and  its  prosecution  was  continued  by  and  on  behalf 
of  the  defendant  in  error.  Mason,  the  owner  of  the  prop- 
erty, as  stated  above. 

On  the  hearing,  after  argument  of  counsel,  charge  of  the 
Court,  the  evidence  having  been  concluded,  the  jury  re- 
turned their  verd/ict  in  favor  of  the  defendant  in  error, 
and  thereupon  a  motion  for  a  new  trial  was  entered  based 
upon  the  same  grounds  and  being  practically  a  copy  of  the 
assignments  of  error  relied  upon  in  this  Court  as  grounds 
of  reversal. 

For  brevity's  sake  counsel  for  appellant  has  divided 
these  assignments  into  groups,  considering  together  one, 
two  and:  five;  three  and  four;  six  alone  and  seven,  eight, 
nine  and  ten  together. 

Taking  them  up  in  that  order,  for  the  purpose  of  dis- 
posing of  the  questions  submitted,  and  the  errors  assigned, 
^ve  look  to  the  first  group,  one,  two  and  five,  and  they  may 


STATE  OF  TENNESSEE.  451 

City  of  Nashville  v.  Mason. 

be  treated  under  the  general  head  of  whether  or  not  there 
is  any  evidence  to  support  the  verdict  and  judjgment  of  the 
lower  Court.  As  gathered  from  this  record,  there  were 
two  theories  advanced  to  the  Court  and  jury  as  to  the  origin 
of  the  fire  resulting  in  the  destruction  of  the  defendant  in 
error's  premises.  The  insistence  of  the  plaintiff  in  error 
was  and  is  in  this  Court  that  the  only  definite  and  positive 
evidence  in  the  record  in  respect  of  the  cause  and  origin 
of  the  fire  is  the  swearing  of  a  witness  named  Weeks,  who 
says  that  he  saw  a  vivid  flash  of  lightning  and  immediately 
thereafter  saw  the  rear  end  of  the  defendant  in  error's 
home  burning.  This  witness  could  as  easily  have  testified 
to  the  fact  that  he  saw  the  lightning  strike  the  house.  As 
stated,  the  insistence  of  the  plaintiff  in  error  is  that  this  is 
the  only  definite  and  positive  testimony  of  any  witness  as 
to  the  origin  of  the  fire.  More  than  one  of  the  witnesses 
for  the  plaintiff  state  that  the  wind  was  blowing  a  regular 
gale  from  northeast  to  southwest,  directly  from  the  burn- 
ing dump  heap  toward  the  house  that  was  destroyed,  be- 
longing to  the  defendant  in  error;  that  they  saw  sparks 
of  fire  as  well  as  pieces  or  particles  of  burning  materials 
carried  through  the  air,  which  fell  upon  the  premises 
destroyed  and  burned.  The  swearing  of  the  witnesses  as 
to  the  facts  going  to  establish  each  and  both  of  these 
theories  is  just  as  positive  practically  in  one  instance  as 
in  the  other,  but  certainly  there  are  more  of  the  witnesses 
swearing  to  the  carrying  of  sparks  and  burning  particles 
by  the  wind  from  the  burning  heap  to  the  house,  and  this 
being  true,  there  is  unquestionably  evidence  upon  which 
to  base  the  verdict  and  judgment,  and  this  Court  is  not 
prepared  to  say  but  that  the  preponderance  and  weight 
of  the  testimony  is  in  favor  of  that  view.  At  any  rate, 
there  being  ample  evidence  to  support  it,  under  the  well- 
settled  rule  in  Tennessee,  the  jury  having  passed  upon 
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that  question  after  a  proper  charge,  this  Court  is  pre- 
cluded from  disturbing  the  verdict  upon  that  ground.  So 
that  these  three  assignments  of  error  are  overrided,  the 
first,  second  and  fifth. 

The  next  group  of  assignments,  three  and  four,  go  to 
the  question  of  the  excessiveness  of  the  verdict  and  the 
assertion  that  it  is  so  excessive  as  to  evince  passion,  caprice 
and  prejudice  on  the  part  of  the  jury.  Without  going  into 
detail  of  this  matter,  we  think  it  suiBcient  to  say  that 
we  have  examined  the  record  specifically  in  respect  of 
this  subject  and  this  phase  of  the  case  and  these  assign- 
ments of  error  are  not  well  founded.  There  is  a  differ- 
ence in  the  view  of  the  witnesses  examined  touching  this 
question  of  the  expense  that  would  follow  or  accrue  in  the 
re-habilitation  of  the  premises,  the  plaintiff,  however, 
gives  a  statement  of  the  matter  which  seems  altogether 
reasonable  and  from  that  statement  his  loss  is  about  $425, 
the  jury  gave  him  only  $400,  and  we  are  unable  to  see 
any  evidence  of  the  fact  that  the  verdict  was  excessive 
to  the  extent  that  there  was  any  caprice,  passion  or  preju- 
dice imderlying  the  action  of  the  jury. 

The  next  assignment  of  error  is  !N^o.  6,  going  to  the 
alleged  error  in  the  Court's  charge  to  the  effect  "that  the 
fact  the  plaintiff  did  or  did  not  have  his  house  insured 
or  that  he  might  have  collected  any  part,  or  all  of  its  value 
cannot  be  considered  by  you  in  arriving  at  your  verdict 
in  this  case."  The  insistence  under  this  assignment  is 
that  the  suit  cannot  be  maintained  in  the  name  of  the 
plaintiff,  the  owner,  he  having  been  paid  his  loss  by  the 
insurance  company  in  which  he  had  a  policy  of  insurance, 
but  that  the  suit  must  have  been  prosecuted  either  in  the 
joint  name  of  the  defendant  in  error  Mason  and  the  in- 
surance company,  or  in  Mason's  name  for  the  use  and 
benefit  of  the  insurance  company.     In  other  words,  that 
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the  insurance  company  must  be  the  beneficial  plaintiff  in 
order  to  a  recovery.  This  direct  question  has  been  defi- 
nitely passed  upon  in  an  opinion  delivered  by  Mr.  Jus- 
tice Wilkes  for  our  Supreme  Court,  in  which  it  is  said: 

"In  regard  to  the  proper  parties  to  the  action,  we  do 
not  think  the  assignment  well  taken.  If  it  be  conceded 
that  the  insurance  company,  having  paid  the  entire  fire 
lo£i3,  is  not  entitled  to  be  subrogated  to  the  rights  of  the 
insured  as  against  the  tort  feasor,  or  to  recover  ^ack  from 
the  amoimt  he  recovers,  still  it  does  not  prevent  a  recov- 
ery in  the  name  of  the  insured  for  the  damage  sustained. 
The  question  of  who  will  be  entitled  to  the  proceeds  of 
the  recovery,  the  insurer  or  the  insured,  is  a  matter  be- 
tween them,  and  constituted  no  defense  to  an  action  for 
damages  caused  by  the  wrong  which,  in  any  event,  must 
be  brought  in  the  name  of  the  owner  and  insured,  al- 
though it  might  be  for  the  use  and  benefit  of  the  insured. 
Am.  &  Enc.  L.,  Vol.  24,  pp.  308,  309,  310;  Perrott  v. 
Shearer,  17  Mich.,  48,  55,  56 ;  Clark  v.  Wilson,  103  Mass., 
219,  227;  Haywood  v.  Cain,  105  Mass.,  213; 
Webber  v.  Morris  &  Esses  R.  R.  Co,,  13  Met.,  99; 
Concord  M.  Fire  Ins.  Co.  v.  Woodbury,  A5  Me.,  453; 
Carpenter  v.  Provident  Ins.  Co.,  16  Pet.,  501;  Insur- 
ance Co.  V.  Updegraff,  21  Pa.,  518;  Kemochan  v.  N,  Y. 
Fire  Ins.  Co.,  17  K  Y.,  428;  51  HI.,  410;  52  111.,  442." 
Anderson  v.  Miller,  96  Tenn.,  12  Pickle,  36. 

So  that  this  assignment  of  error,  number  six,  is  over- 
ruled. 

Assignments  of  error  Nos.  7,  8,  9  and  10  go  to  the  ques- 
tion of  the  alleged  mistake  by  the  lower  Court  in  his  re- 
fusal to  give  in  charge  certain  special  requests  stated  by 
the  plaintiff  in  error,  in  and  by  the  terms  of  which  the 
Court  was  asked  practically  to  charge  the  jury  touching 
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this  question  of  this  dump  heap,  that  if  the  jury  should 
find  that  the  city  had  maintained  it  that  then  and  in  such 
event  it  maintained  it  purely  in  its  governmental  capacity 
and  therefore  the  city  would  not  be  liable  for  any  dam- 
ages resulting  therefrom. 

The  attention  of  the  Court  has  not  been  directed  to  any 
case  in  Tennessee  that  has  fixed  the  rule  definitely.  It 
has  been  held  that  the  duty  of  the  city  in  the  extinguish- 
ment of  fires  is  a  public  duty  and  not  a  corporate  one,  and 
that  an  action  for  damages  could  not  be  maintained 
against  the  city  because  of  any  negligence  of  the  fire  de- 
partment not  responding  to  the  call  for  service  in  the 
extinguishment  of  burning  buildings.  Irving  v.  Chatta- 
nooga, 101  Tenn.,  271. 

It  has  also  been  held  that  municipal  corporations  are 
not  bound  to  build  sewers,  but  the  question  of  building 
or  not  building  sewers,  even  for  the  purpose  of  taking  care 
of  a  nuisance,  the  nuisance  itself  having  been  the  result 
of  lack  of  sufficient  or  proper  sewer  connections,  but  that 
the  performance  of  that  function  addressed  itself  to  the 
sound  discretion  of  the  municipal  authorities.  Chatta- 
nooga V.  Reid,  19  Pickle,  616. 

At  the  same  time  it  is  held  in  this  State  that  no 
municipality  has  a  right  to  maintain  a  nuisance.  Where 
it  undertakes  to  do  a  public  work  it  is  not  pesrmitted  to 
do  that  work  in  such  wav  as  to  create  a  nuisance;  that 
while  it  is  not  bound  to  do  the  work  in  the  first  place,  it 
cannot  be  compelled  to  construct  the  improvement,  but  if 
it  does  construct  or  begin  the  construction  of  the  improve- 
ment, then  the  work  of  construction  must  be  done  in  such 
way  as  not  to  create  a  nuisance  and  thus  infringe  upon  the 
individual  right  of  its  citizens.  In  other  words,  the  effect 
of  this  holding  as  the  Court  interprets  it,  is,  that  it  is 
liable,  as  anybody  else  or  any  other  corporate  body  or 
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individual^  for  damages  where  it  creates  a  nuisance  in  its 
construction  work,     17  Pickle,  342. 

While  a  municipality  is  not  bound  to  build  a  sewer, 
and  the  necessity  theref6r  is  to  be  determined  in  the  exer- 
cise of  its  legislative  function,  yet  it  is  not  privileged  to 
commit  a  nuisance,  and  if  a  sewer  is  constructed  under 
legislative  discretion  and  the  municipal  authorities  per- 
mit it  to  be  so  negligently  constructed  or  operated,  they 
will  be  liable  in  a  private  action  to  the  party  injured. 
Mayor,  Etc.,  of  Knoxville  v.  Classing,  3rd  Gates,  134. 

The  fourth  headnote  of  that  case  is  as  follows : 

"The  proof  showed  that  the  city  authorities  had  directed 
garbage  to  be  deposited  in  a  sewer  near  plaintiff's  resi- 
dence, and  that  this  created  a  nuisance  causing  the  sick- 
ness and  depreciation  of  the  property  complained  of. 
Upon  these  facts  the  trial  judge  was  requested  to  charge, 
in  substance,  that  the  operation  of  the  sewer  by  the  city 
was  a  governmental  or  legislative  function  for  which  it 
was  not  liable  in  a  private  action.     (Post,  pp.  136-139.) 

^'Held:  The  refusal  to  charge  as  requested  was  not 
error  because  the  facts  make  a  case  of  liability  against 
the  city,  even  if  the  construction  or  providing  of  the  sewer 
be  held  to  be  a  legislative  or  governmental  function." 

This  case  of  the  Mayor,  Etc.,  of  Knoxville  v.  Classing 
is  an  instructive  one  along  the  line  of  the  question  in- 
volved in  the  instant  case.  It  seems  to  be  the  concur- 
rent view  of  authorities  generally  that  the  municipality  in 
operating  a  public  work  is  not  privileged  to  commit  a 
nuisance  to  the  injury  or  damage  of  any  of  its  citizens, 
and  if  it  does  commit  a  nuisance  in  the  carrying  forward 
of  a  public  improvement  of  any  character  determined 
upon,  then  it  must  be  responsible  for  damages  to  the  pri- 
vate individual  or  whomsoever  is  damaged  by  reason  of 
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the  nuisance  thus  created,  permitted  or  committed.  In 
other  words,  the  privilege  is  the  exercise  of  a  govern- 
mental discretion  in  respect  of  whether  or  not  a  work  or 
improvement  is  to  be  begun  or  prosecuted,  but  that  mat- 
ter having  been  decided  and  the  work  begun,  then  it  must 
be  prosecuted  in  a  way  to  avoid  the  conmiission  of  any 
nuisance,  and  the  municipality  is  liable  for  the  nuisance 
committed  in  the  execution  of  the  plan  determined  upon 
in  the  exercise  of  its  governmental  function. 

The  insistence  seems  to  be  in  the  instant  case  that  it 
was  not  any  part  of  the  city's  duty  to  remove  debris  from 
the  streets  and  private  residences,  but  that  this  duty  is 
primarily  upon  the  citizenship  and  not  upon  the  munici- 
pality. That  question  is  not  material  for  consideration 
in  this  instance  because  if  the  city  did  undertake  in  this 
<;ase  to  remove  dirt,  or  trash  from  the  streets  and  the 
premises  of  private  individuals  and  dump  it  upon  this 
waste  heap  that  was  burning,  then  it  undertook  and  per- 
formed the  work  voluntarilv,  if  it  was  not  bound  to  do 
it,  and  it  was  compelled,  after  undertaking  it,  to  do  it 
in  such  way  as  not  to  commit  a  nuisance  or  to  injure 
private  individuals  in  the  execution  of  the  work.  The 
same  principle  would  apply  to  that  as  would  apply  to 
the  building  of  sewers.  It  does  not  have  to  lay  pave- 
ments; it  does  not  have  to  remove  dirt,  trash  and  debris 
from  the  premises  of  private  individuals.  The  question 
of  whether  it  will  or  ivon'i  do  any  of  these  things  is  a 
question  for  it  to  solve  in  its  governmental  capacity,  but 
having  solved  it  and  begun  the  work,  it  must  prosecute 
it  with  care  so  as  to  avoid  a  nuisance  or  injury  to  the 
rights  and  properties  of  private  individuals. 

The  case  of  Denver  v.  Davis,  reported  in  the  11th  Vol. 
Amer.  &  Eng.  Cases  Annotated,  at  page  187,  cited  by 
counsel  for  appellee,  seems  to  more  nearly  fit  the  case  in 
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hand  than  any  other  authority  cited,  or  that  we  have 
found,  and  is  quite  an  instructive  dissertation  upon  the 
subject  in  hand,  and  refers  to  many  authorities  touch- 
ing the  question. 

In  our  judgment,  applying  the  rule  of  law  announced 
to  the  facts  of  this  case,  it  seems  that  the  city  was  not 
eompelled,  in  the  exercise  of  its  governmental  function 
and  powers,  to  have  established  this  dump  heap  at  all. 
It  was  not  compelled  in  the  exercise  of  its  governmental 
powers  either  to  take  trash,  debris,  etc.,  of  any  character 
from  the  homes  of  private  individuals  and  carry  it  to  this 
d^^nping  ground,  or  to  permit  individuals  to  place  the 
waste  materials  taken  from  their  homes  and  places  of 
business  upon  this  dumping  ground,  but  its  election  to 
establish  this  dumping  ground  terminated  the  exercise  of 
its  l^slative  function,  and  the  maintenance  and  method 
of  caring  for  this  dumping  ground  or  permitting  it  to  be 
used,  was  not  within  the  governmental  functions  of  the 
city,  and  for  any  negligence  in  respect  of  such  manage- 
ment it  was  liable  for  damages  to  individuals  suffering 
such  damages  by  reason  thereof. 

This  being  the  view  and  judgment  of  the  Court  below, 
it  follows  that  the  assignments  of  error,  7,  8,  9  and  10, 
are  not  well  founded  and  are  overruled. 

The  result  is  that  there  is  no  error  in  the  verdict  and 
judgment  of  the  lower  Court  and  the  case  is  affirmed  with 

<X)8tS. 
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L.  &  N.  Kailboad  Co.  v.  Oliver  Johnson. 

Writ  of  certiorari  denied  by  Supreme  Court,  1917. 

1.   Railroads.    Statutory  precautions.     Whether  person  an  ob- 
struction question  for  jury  when. 

Where  there  are  two  conflicting  theories  as  to  whether  a  per- 
son killed  by  a  moving  train  upon  a  railway  track  was  an. 
obstruction,  with  evidence  tending  to  support  both,  the  ver- 
dict of  the  Jury  is  conclusive  upon  review. 

A.     oAlCE. 

Cognate  questions,  such  as  whether  the  person  could  or  should 
have  been  seen  by  an  alert  lookout  in  time,  and  whether  the 
engineer  took  proper  and  timely  precautions,  are  likewise 
for  the  jury  upon  conflicting  evidence. 

3.  Sams.    Practice,    Introduction  of  evidence  in  rebuttal  of  de- 

fense of  railroad. 

Plaintiff  may  in  rebuttal  of  the  defense  of  stautory  observance 
urged  by  a  railway  company  ofter  any  competent  evidence 
tending  to  show  either  that  the  company  did  not  obey  the 
precaution  statutes  or  that  its  excuses  for  non-observance 
were  unfounded. 

4.  EviOBNCK.     Tests  and  experiments.     Similarity    of    circum- 

stances.   Instructions. 

Evidence  of  experiments  or  tests  is  always  of  value  when  they 
are  properly  conducted  and  approximate  the  original  circum* 
stances.  The  finding  by  the  trial  judge  of  similarity  is  en- 
titled to  great  weight.  And  when  in  case  of  dispute  the 
court  instructs  the  jury  to  disregard  the  experiments  if  they 
are  not  similar,  the  error  of  slight  dissimilarity  will  be  cured 
or  treated  as  immaterial. 

5.  Same.     Tests  from  points  more  unfavorable  tJian  railroad 

urges,    Maxim  that  greater  includes  the  less  applied. 

It  is  competent  for  plaintiff  in  action  against  a  railway  for 
wrongfully  killing  another  to  introduce  evidence  of  the  dis- 
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tance  at  whit^h  the  person  could  have  been  seen  by  the  en- 
gineer or  fireman  from  a  given  point,  and  the  fact  that  the 
observers  in  the  experiment  were  upon  the  track  instead  of 
an  engine  does  not  render  evidence  of  the  test  inadmissible. 

6.  PBAcncE.    Instructions.    Court  misstating  contentions.    Duty. 

of  counsel. 

It  is  the  duty  of  counsel  to  pay  strict  attention  to  the  trial 
Judge's  statement  of  theories  and  to  have  all  errors  of  fact 
or  contentions  of  fact  corrected;  and  counsel  should,  if  he 
discovers  that  the  court  is  too  limited  In  his  statement  of 
theories,  call  attention  thereto  by  special  requests. 

7.  Same.     Instructions  considered  as  a  whole.     Doubtful  and 

partial  statements  cured  or  aided  by  other  instructions. 

The  charge  of  the  court.  Including  special  requests  given,  must 
be  taken  as  a  whole.  Doubtful  and  partial  instructions  may 
be  found  to  have  been  aided  and  cured  by  other  instructions. 
It  is  sometimes  impossible,  at  other  times  improper,  to  en- 
brace  the  whole  of  a  theory  or  a  proposition  in  one  sen- 
tence, paragraph  or  part  of  a  charge. 

8.  Sahe.     Presumption  that  jury  understood  the  language  of 

instructions  and  ttiat  they  applied  general  statements  to 
immediate  occaMon. 

Courts  must  presume  that  jurors  understand  the  charges  given 
them,  and  that  the  court  in  using  general  statements  had 
reference  to  the  case  immediately  in  hand. 

9.  Damages.    For  mental  suffering.    No  instructions  upon  when. 

Where  the  evidence  is  all  to  the  effect  that  deceased  died  in- 
stantly, the  court  upon  request  should  tell  the  Jury  not  to 
award  any  recovery  for  mental  and  physical  pain. 

• 

10.  Same.  Contributory  negligence  in  stautory  precautions  case. 
Proper  to  call  attention  of  jury  to  fact  of  deceased's  drunken 
condition. 

It  is  proper  in  such  case  to  direct  the  attention  of  the  Jury 
upon  special  request  to  the  consequence  of  deceased  having 
been  drunk  or  asleep  upon  the  track,  that  is,  that  such  if 
shown  by  the  evidence,  should  be  weighed  by  the  Jury  in  sek- 
ing  grounds  for  mitigating  damages. 
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11.  Samx.    Remittitur  as  curing  errors. 

Errors  committed  by  the  court  solely  bearing  upon  the  amount 
of  the  recovery  may  often  be  cured  by  suggesting  a  remittitur. 


Feom  Haywood  County. 


Appeal  in  error  from  the  Circuit  Court  of  Haywood 
County.     T.  E.  Habwood,  Judge. 

J.  W.  E.  MooBE  &  Sox  for  Plaintiff  in  Error. 

Bond  &  Bond  for  Defendant  in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Defendant  in  Ebbob  is  the  administrator  of  one  B.  F. 
Johnson,  colored.  As  such  representative  he  instituted 
this  suit  against  the  railway  company  for  the  alleged 
wrongful  killing  of  his  intestate.  The  case  was  tried  by 
the  Court  and  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment of  $1,200.  The  company  has  appealed  and  assigned 
numerous  errors. 

This  was  tried  in  the  lower  Court  as  a  statutory  case. 
There  arose  upon  conflicting  evidence  two  theories  with 
respect  to  the  manner  in  which  Johnson  met  his  death.  It 
was  urged  by  the  railway  company  that  he  was  lying 
drunk  or  asleep  by  the  side  of  the  track,  with  his  head 
so  near  the  rail  as  that  he  was  not  visible  except  at  close 
range;  and  especially  that  the  deceased  could  not  have 
been  seen  because  of  his  prone  position  from  some  200 
feet  or  more  from  the  crest  of  a  grade  of  the  railway  track 
a  mile  or  two  north  of  the  town  of  Gadsden.  It  was  con- 
tended upon  ther  other  hand  that  the  deceased  was  either 
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walking  or  standing  upon  the  track  and  was  run  into  from 
the  rear  and  thrown  some  distance  and  fatally  injured. 

Where  conflicting  theories  arise  with  evidence  tending 
to  support  either,  it  is  our  duty  to  give  assent  to  that 
version  accepted  by  the  jury.  Assuming  for  the  time 
being  that  the  insistence  of  the  railway  company,  if  clearly 
shown,  would  have  been  conclusive  of  the  case  in  its  favor, 
and  upon  the  other  hand  that  the  contention  of  defend- 
ant in  error,  if  sustained,  made  out  a  case  of  liability, 
we  can  dispose  of  the  first  three  assignments  of  error 
easily.  These  assignments  are  to  the  effect  that  there  is 
no  evidence  to  support  the  verdict,  no  evidence  justifying 
submission  of  the  case  to  the  jury,  and  that  the  Court 
should  have  given  peremptory  instructions  either  at  the 
conclusion  of  plaintiff's  evidence  or  at  the  close  of  all  the 
proof. 

In  fact,  there  is  much  evidence  tending  to  support  the 
theory  of  the  defendant  in  error  that  Johnson  was  not 
lying  upon  the  track  and  in  the  position  urged  by  the 
railway  company,  but  that  he  was  walking  or  standing 
upon  the  track.  It  was  shown  that  there  were  brains 
and  blood  between  the  rails  of  the  track  and  also  that  the 
body  was  knocked  up  in  the  air  and  quite  a  distance  away. 
This  would  not  have  occurred  had  Johnson  been  lying 
flat  upon  the  ground  and  upon  the  outside  of  the  rails. 

Another  conflict  of  contention  is  found  with  respect 
to  whether  Johnson  appeared  as  an  obstruction  upon  the 
track  at  the  time  he  was  injured.  It  is  apparent  that  these 
diverse  insistences  are  correlated  with  those  as  to  the 
position  of  the  deceased  upon  the  track.  If  Johnson  was 
walking  or  standing,  it  is  probable  that  he  could  have 
been  seen  at  a  distance  such  as  would  constitute  him  in 
the  law  an  obstruction.  If  he  had  been  lying,  as  urged 
by  the  railroad,  the  issue  as  to  whether  he  appeared  as  an 
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obstruction  and  also  as  to  whether  the  railway  did  all  in 
its  power  to  prevent  an  accident  after  he  was  seen,  were 
Sssues  that  were  sharply  drawn.  But  we  do  not  believe 
that  the  case  can  be  brought  into  so  narrow  a  compass, 
for  the  reason  that  the  jury  evidently  thought  that  John- 
son was  standing  or  walking  on  the  track,  as  this  was  the 
most  favorable  view  which  can  be  taken  of  the  evidence. 
So  that  we  are  forced  to  the  position  that  plaintiff  in 
error  cannot  assail  the  verdict  for  lack  of  evidence  to  sup- 
port the  finding  that  Johnson  did  appear  as  an  obstruc- 
tion and  that  the  railway  company  failed  to  observe  the 
stautory  precautions. 

Another  dispute  arising  from  the  evidence  was  as  to 
whether  the  engineer  sounded  the  alarm  whistle  and  also 
at  what  stage  he  put  down  the  brakes  and  made  his  efforts 
to  stop  the  train.  There  was  evidence  to  the  effect  that 
these  precautions  were  not  taken  until  about  the  time  or 
after  collision  with  the  body  of  Johnson.  The  jury  were 
warranted  in  so  believing;  at  least  it  was  their  province 
to  give  credence  to  the  testimony;  and  in  such  case  we 
are  again  unable  to  say  there  is  no  material  evidence  sup- 
porting the  verdict.  This  was  for  the  jury  to  determine 
from  these  diversely  given  circumstances. 

An  additional  aspect  remains  to  be  mentioned.  It  was 
urged  by  the  railway  company  that  Johnson  was  some 
200  feet  beyond  the  point  of  the  rise,  and  that  he  could 
not  be  seen  until  the  summit  had  been  reached,  and  that 
when  he  was  observed  the  railway  servants  instantly  put 
into  execution  every  available  precaution  and  means  to 
stop  the  train.  There  was  introduced  in  rebuttal  some 
evidence  to  the  effect  that  notwithstanding  this  ascent  and 
notwithstanding  the  point  at  which  the  collision  took  place, 
Johnson  could  have  been  seen  as  an  obstruction,  whether 
standing,  sitting  or  lying,  some  500  yards  down  the  track 
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toward  which  the  train  was  coming.  This  again  was  a 
matter  of  credibility  of  witnesses  and  within  the  functions 
of  the  jury. 

It  results  from  the  foregoing  review  that  these  three 
assignments  of  error  must  be  overruled.  This  is  not  the 
case  of  inherently  unbelievable  testimony,  but  rather 
whether  the  one  or  the  other  of  the  opposing  witnesses 
should  be  accepted  as  having  told  the  truth. 

In  assignment  No.  4  it  is  complained  that  the  Court 
in  rebuttal  allowed  plaintiff  below  to  introduce  witnesses 
who  testified  that  they  went  upon  the  scene  of  the  killing 
and  applied  certain  experiments  to  the  situation  with  the 
view  of  determining  whether  the  theory  of  the  railway 
as  to  inability  to  distinguish  a  person  lying  on  the  tracks 
was  sound. 

It  is  urged  in  the  first  place  that  this  was  a  matter  in 
chief.  This  contention  is  at  variance  with  the  practice 
observed  in  railroad  cases.  Plaintiff  below  had  the  right 
to  show  in  rebuttal  that  the  excuses  offered  by  the  railway 
company  as  its  reasons  for  not  observing  the  stautory  pre- 
cautions were  baseless  or  untrue.  Holding's  Railroad  Law, 
571.  Plaintiff  is  required,  in  the  first  instance,  to  show  only 
the  killing  by  a  moving  train  while  the  person  is  on  the 
train  in  front. 

It  is  also  urged  that  this  was  evidence  of  experiments 
made  under  circumstances  that  were  not  at  all  similar  to 
the  tragedy  which  they  were  s-uppoeed  to  re-enact.  The 
specific  contention  is  that  the  person  used  on  the  track 
to  represent  Johnson  was  not  at  the  point  nor  in  the  posi- 
tion occupied  by  the  latter;  and,  further,  that  the  observ- 
ing parties  were  on  the  track  and  not  upon  engine,  as  were 
the  engineer  and  fireman. 

It  was  established  by  the  preponderance  of  the  evidence 
that  the  party  to  be  observed  in  the  experiments  was  at 


464  COURT  OF  CIVIL  APPEALS, 

Railroad  Co.  v.  Johnson. 

the  point  at  which  Johnson  was  killed.  The  jury  so  be- 
lieved, as  did  the  learned  Circuit  Judge.  This  would 
suffice  for  us,  for  the  finding  by  the  Court  of  similarity 
is  entitled  to  great  weight.  But  however  that  may  be, 
the  Court  instructed  the  jury  that  if  they  discovered  that 
the  experiments  were  not  with  respect  to  the  position  of 
Johnson  substantially  as  the  facts  were,  then  they  should 
disregard  the  evidence  of  these  tests  entirely.  We  are  of 
opinion  that  this  cures  any  supposed  error. 

With  respect  to  the  fact  that  the  observers  were  not  in 
the  position  occupied  by  the  engineer  and  fireman  it  suf- 
fices to  say  that  the  latter  were  in  an  infinitely  better 
place  and  did  or  could  have  seen  much  more,  legalistically 
speaking,  than  did  those  upon  the  engine.  We  have  here 
an  illustration  of  the  very  wise  maxim  that  the  greater 
always  includes  the  less.  This  may  always  be  resorted 
to  in  a  reasoning  process.  If  those  upon  the  groifnd  some 
600  yards  back  could  see  the  body  of  a  person  on  the  track 
at  the  point  of  collision,  then  a  fortiori  a  person  on  an 
engine  could  behold  the  same  objects  much  more  distinctly 
than  could  the  party  on  the  ground. 

We  see  no  reason  for  pronouncing  the  experiments  so 
far  removed  from  the  facts  as  to  be  objectionable.  Tests 
are  invaluable  in  the  ascertainment  of  the  truth  with  re- 
spect to  distance,  etc.,  and  they  should  be  liberally  ad- 
mitted and  used  in  the  practical  administration  of  justice 
in  all  cases  where  they  will  aid  in  developing  the  facts. 
We  overrule  this  assignment  of  error. 

The  basis  of  assignment  No.  5  is  the  following  instruc- 
tion to  the  jury:  "The  defendant  not  only  insists  that 
the  intestate  did  not  appear  upon  the  track  or  in  striking 
distance  of  the  train  and  was  not  struck  by  the  front  end 
of  the  engine  and  train,  but  that  if  he  did  so  appear  and 
was  struck  and  killed  as  plaintiff  claims,  it  would  not  be 
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liable  under  the  law  applicable  to  the  operation  of  trains 
and  of  persons  upon  the  track." 

It  is  urged  that  this  was  a  misstatement  of  the  rail- 
way's theory,  the  latter  being  that  Johnson  was  drunk  or 
asleep  upon  the  track,  and  in  such  position  as  not  to  be 
visible  until  the  train  reached  the  summit,  when  every- 
thing possible  was  done  to  prevent  collision. 

Our  first  observation  is  that  it  was  incumbent  upon 
learned  counsel  to  listen  closely,  and  if  he  conceived  that 
the  Cour^  was  misstating  his  contentions,  to  call  the  atten- 
tion of  the  Court  to  the  error  and  have  him  to  correct 
himself.  Hosiery  Co,  v.  Napper,  124  Tenn.,  155.  In 
the  next  place  we  apprehend  that  able  counsel  failed  to 
ascribe  to  the  language  of  the  Circuit  Judge  that  mean- 
ing which  the  latter  evidently  intended,  namely,  that  the 
word  "appear"  indicated  that  the  object  was  to  be  seen  as 
an  obstruction.  Again,  if  plaintiff  in  error  desired  an 
elaboration  of  its  defenses,  it  should  have,  as  in  fact  later 
was  done,  requested  the  Court  for  more  explicit  state- 
ments. We  do  not  see  that  there  is  any  material  error  of 
which  appellant  can  complain. 

In  assignment  No.  6  complaint  is  made  of  the  fol- 
lowing instruction:  'TRailroad  companies  are  generally 
liable  for  all  damages  resulting  from  a  collision  with  the 
front  end  of  an  engine  or  train  of  cars  if  it  fails  to  observe 
these  precautions,  unless  the  person  appears  on  the  track 
in  front  of  the  moving  engine  so  suddenly  that  the  look- 
out ahead  cannot  see  it  because  of  its  close  proximity  or 
so  close  to  it  that  the  engineer  cannot  stop  the  train  in 
time  to  prevent  the  injury,  under  which  circumstances  the 
railroad  company  would  not  be  liable." 

The  first  clause  is  vehemently  criticized  and  urged  to 
have  been  prejudicial.  We  are  of  opinion  that  this  state- 
ment is  ordinarily  true.    For  railroads  are  generally  liable 
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for  collisions  with  its  moving  trains  away  from  station 
grounds.  It  is  also  complained  that  the  Court  again  in- 
jected into  the  issue  a  question  of  sudden  appearance  or 
coming  upon  the  track,  when  the  contention  of  the  railway 
was  that  Johnson  had  been  for  some  time  lying  upon  the 
track  and  was  seen  only  a  moment  before  the  collision. 
The  sudden  appearance  feature,  when  the  whole  charge 
is  taken  into  consideration,  was  presented  to  the  jury  in 
such  way  as  that  they  understood  that  appearance  meant 
the  time  and  place  at  which  the  body  could  have  been  or 
was  seen,  and  there  is  nothing  in  the  language  which 
denied  plaintiff  in  error  the  benefit  of  this  latter  theory. 
It  must  be  remembered  that  there  was  testimony  to  the 
eflFect  that  a  short  while  before  this  collision  Johnson  was 
seen  at  a  tie  stack  by  the  side  of  the  road.  If  so,  he,  of 
course,  walked  at  some  time  toward  the  track ;  and  it  can- 
not be  said  that  all  the  circumstances  supported  the  sudden 
appearance  of  the  negro  upon  the  track.  It  must  also  be 
remembered  that  the  judge  was  dealing  with  matters  in 
general  and  was  not  undertaking  at  this  point  to  state 
specifically  the  contention  of  the  parties.  Hence,  this  lan- 
guage might  be  treated  as  an  abstraction  or  generality. 
But  however  that  may  be  we  do  not  think  that  the  rail- 
way  company  was  prejudiced  thereby  in  view  of  other 
instructions.  Charges  must  be  considered  as  a  whole.  It 
is  sometimes  impossible,  at  other  times  improper,  to  em- 
brace the  whole  of  a  theory  or  proposition  in  one  sentence, 
paragraph  or  part. 

In  assignment  No.  7  it  is  urged  that  the  Court  com- 
mitted error  in  the  following  instruction:  "If  you  find 
from  the  proof  that  the  intestate  was  killed  and  injured 
by  being  struck  by  the  front  end  of  the  moving  engine  on 
the  defendant's  track  and  the  railway  company  failed  to 
show  that  it  bad  the  engineer  or  fireman  or  some  other 
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person  on  the  lookout  ahead  and  failed  to  observe  all  the 
precautions  under  the  instructions  given  you,  then  the 
plaintiff  will  be  entitled  to  some  damages." 

The  Court  intended  to  and  did  say  by  this  language 
that  if  Johnson  was  killed  by  a  collision  with  the  front 
end  of  a  moving  train  and  the  company  failed  to  show 
that  it  had  the  engineer  or  fireman  or  some  other  person 
on  the  lookout  and  failed  to  observe  all  precautions,  then 
the  plaintiff  will  be  entitled  to  some  damages.  This  propo- 
sition is  generally  true,  and  hence  the  instruction  cannot 
be  said  upon  its  face  to  be  erroneous.  Again,  it  cannot 
be  said  that  the  jury,  in  view  of  other  instructions,  under- 
stood that  the  railroad  was  liable  in  some  damages  just 
because  Johnson  was  at  some  period  of  time  on  the  track 
ahead,  however  shortly  before  the  collision.  For  the  jury 
were  told  distinctly  in  another  place  that  if,  because  of 
the  grade  and  position  of  the  body,  the  railway  company 
did  not  have  time  to  obsen^e  the  precautions  it  would  not 
be  liable.  So  that  while  the  instruction,  standing  alone, 
is  dubious,  this  lack  of  certainty  disappears  when  it  is 
considered  in  connection  with  other  parts  of  the  charge. 

It  must  be  remembered  that  railroads  are  liable  unless 
they  show  excuses  for  non-observance,  and  that  Courts 
may  instruct  juries  to  this  effect,  leaving  the  defenses  or 
excuses  to  be  treated  at  other  places.  Courts  cannot  state 
all  the  law  of  a  case  in  one  instruction  or  on  one  page. 
We  see  no  merit  in  this  assignment,  and  overrule  the  same. 

The  basis  of  the  eighth  assignment  is  the  following  in- 
struction, in  substance:  That  if  the  intestate  appeared 
in  front  of  the  engine  or  in  striking  distance  before  the 
accident,  it  was  the  duty  of  the  company  to  observe  all 
the  statutory  precautions,  together  with  any  other  means 
at  its  disposal  to  stop  the  train;  but  if  by  reason  of  the 
sudden  appearance  upon  the  track  of  Johnson  or  proximity 
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thereto  and  speed  of  the  train,  it  was  impossible  to  ob- 
serve all  precautions,  it  was  the  duty  of  the  engineer  to 
perform  all  of  such  requirements  under  all  the  facts  of 
the  case  as  were  best  calculated  and  most  effectual  to  pre- 
vent collision  if  he  had  time  to  comply  with  said  precau- 
tions. 

This  instruction  is  also  criticized  because  it  injects  the 
sudden  appearance  feature.  We  have  commented  upon 
this  some  two  or  three  times  and  shall  not  repeat.  But  it 
is  urged  as  the  chief  criticism  that  the  Court  told  the  jury 
that  if  Johnson  appeared  on  the  track  before  the  train  at 
any  time,  however  long  befoffe  the  accident,  and  if  there 
was  not  at  any  previous  time  some  person  on  the  lookout 
from  the  engine,  there  would  be  liability.  We  do  not  be- 
lieve that  the  charge  is  susceptible  of  this  construction 
when  considered  in  all  its  connection.  The  jury  evidently 
understood  that  the  conduct  of  the  trainmen  immediately 
before  and  at  the  time  of  the  accident  only  was  under  con- 
sideration. In  fact,  there  was  no  evidence  as  to  what  the 
trainmen  were  doing  except  within  a  short  time  before 
Johnson  was  killed.  Hence,  the  jury  evidently  under- 
stood that  the  language  had  reference  to  the  immediate 
occasion,  and  that  they  could  not  have  thought  that  a 
failure  to  show  some  one  on  the  lookout  a  half  mile  or  so 
from  the  scene  of  the  accident  would  have  made  the  rail- 
road company  liable.  We  overrule  this  assignment  of 
error. 

The  predicate  of  the  ninth  assignment  was  the  refusal 
of  the  Court  to  charge  a  special  request  to  the  effect  that 
if  the  deceased  was  upon  the  track  and  within  striking 
distance  of  the  train  and  the  defendant  had  its  engineer 
or  other  person  on  the  locomotive  on  the  lookout  ahead 
and  as  soon  as  the  deceased  could  have  seen  by  the  look- 
out the  engineer  sounded  the  alarm  whistle,  put  on  the 
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brakes  and  did  all  they  could  to  stop  the  train,  the  defend- 
ant would  not  be  liable. 

We  are  of  opinion  that  the  Circuit  Judge  announced 
this,  both  in  his  general  charge  and  in  giving  special  in- 
struction No.  6.     We  overrule  this  assignment. 

In  the  tenth  assignment  it  is  urged  that  the  Court 
wrongfully  declined  the  following  special  request,  in  sub- 
stance: I  further  charge  you  that  the  law  does  not  re- 
quire an  impossibility  of  railroads,  and  that  if  the  engineer 
was  on  the  lookout  ahead  and  saw  the  deceased  as  soon 
as  he  could  have  been  seen,  and  that  he  then  blew  his 
whistle  and  did  all  that  he  could  to  stop  the  train  and 
prevent  the  accident,  the  company  would  not  be  liable. 
Here  again  we  think  the  matters  were  covered,  particularly 
by  a  certain  special  request.  No.  6,  given  at  the  instance 
of  the  railway  company.  We  in  this  connection  remark 
that  this  special  request  six  sets  forth  succintly  the  whole 
theory  of  the  railroad  company,  and  that  it  needed  no 
repetition  by  additional  instructions. 

In  assignment  No.  11  it  is  complained  that  the  Court 
erroneously  instructed  the  jury  as  follows:  "If  said 
Johnson  was  on  the  track  or  so  close  to  the  rails  that  he 
was  in  striking  distance  of  moving  trains  and  in  front  of 
the  engine,  either  standing  or  walking  or  sitting  or  asleep 
on  the  track  or  so  near  as  to  be  struck  by  the  engine,  he 
was  guilty  of  contributory  negligence,"  etc. 

It  is  urged  that  the  Court  in  this  instruction  omitted 
the  contention  of  the  railway  company  that  he  was  drunk 
or  asleep;  and  it  is  urged  that  this  error  of  the  Court 
was  accentuated  by  his  refusal  to  give  in  charge  the  special 
request  mentioned  in  assignment  No.  12,  in  which  the  fact 
that  deceased  was  drunk  or  asleep  was  specifically  men- 
tioned. 
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The  instruction  given  was  in  effect  that  if  Johnson  was 
upon  the  track,  whether  walking  or  sitting  or  asleep,  the 
fact  should  be  taken  into  consideration  in  mitigating  dam- 
ages, as  he  would  be  guilty  of  contributory  negligence.  It 
may  be  said  that  the  fact  that  he  was  drunk  would  have 
aggravated  his  contributory  negligence,  and  we  are  in- 
clined to  the  view  that  this  position  is  sound.  But  at  the 
same  time  we  do  not  believe  it  of  sufficient  importance 
standing  alone  to  be  ground  for  reversal.  For  the  Court 
distinctly  informed  the  jury  that  the  attitude  of  the  de- 
fendant, however  caused,  that  is,  by  sleep  or  intoxication, 
made  him  guilty  of  contributory  negligence.  Neverthe- 
less, as  intimated  above,  if  Johnson  was  intoxicated,  and 
there  was  evidence  tending  to  show  this,  the  jury  might 
have  found  him  guilty  of  a  greater  degree  of  contributory 
negligence  than  they  otherwise  would,  and  there  would 
have  been  no  error  in  giving  the  special  instructions  men- 
tioned in  assignment  of  error  No.  12.  But  we  shall  over- 
rule these  two  assignments  as  not  justifying  reversal,  at 
the  same  time  reserving  them  for  comment  in  connection 
with  the  assignment  that  the  verdict  is  excessive. 

The  basis  of  assignment  Xo.  13  was  the  refusal  of  the 
Court  to  give  in  charge  the  special  request  in  substance 
that  if  because  the  summit  of  the  hill  or  that  part  of  the 
locomotive  the  deceased  could  not  have  been  seen  until 
it  was  impossible  to  stop  the  train  and  prevent  the  acci- 
dent there  could  be  no  recovery  if  the  jury  found  that 
someone  was  properly  on  the  lookout  and  that  everything 
was  done  that  could  have  been  done  to  prevent  the  acci- 
dent after  the  deceased  was  seen  or  oould  have  been  seen. 
We  are  of  opinion  that  the  substance  of  this  was  stated 
in  giving  other  special  instructions  and  that  the  refusal 
to  give  this  was  not  erroneous.  Courts  are  not  required 
to  re-instruct  juries  in  the  language  desired  by  counsel. 
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In  assignments  Nos.  14  and  15  it  is  complained  that 
the  Court  erroneously  refused  two  special  requests,  call- 
ing attention  of  the  jury  to  the  fact  that  if  the  experiments 
as  to  distance  presented  by  plaintiffs  witnesses  were  not 
in  accord  with  the  facts  of  the  case  as  to  the  position  of 
the  deceased,  then  the  evidence  was  to  be  treated  as  in- 
competent One  remark  will  suffice,  and  that  is  that  a 
preliminary  question,  namely,  the  approximation  of  the 
experiments  to  the  actual  conditions,  was  for  the  determi- 
nation of  the  trial  judge  before  evidence  of  the  tests  were 
admissible.  Again,  the  Court  did  in  a  pointed  instruc- 
tion tell  the  jury  that  if  there  was  a  discrepancy  of  the 
time  and  places  pointed  out  by  the  railway  company,  the 
evidence  of  the  experienmts  should  be  disregarded.  We 
believe  that  this  sufficed  as  instructions  upon  the  subject. 
The  same  remarks  will  do  for  assignment  No.  16, 

The  next  assignment  is  headed  "No.  18,"  and  we  shall 
treat  it  as  such.  It  is  to  the  effect  that  the  Court  failed 
to  tell  the  jury  as  requested  that  if  Johnson  died  instantly 
there  could  be  no  recovery  for  pain  or  suffering.  This  re- 
quest should  have  been  given,  as  there  was  evidence  to  the 
effect  that  he  died  instantly,  or  that  his  suffering  was 
bound  up  with  and  was  a  part  of  the  death  agony.  When 
such  is  the  case  there  must  be  no  award  for  pain.  Rail- 
road V.  Craft,  237  TJ.  S.,  648.  But  we  are  not  going  to 
treat  this  as  error  justifying  reversal,  in  view  of  our  re- 
marks in  disposing  of  the  next  assignment.  In  the  last 
assignment  the  verdict  of  $1,200  is  assailed.  It  is  rather 
unusual  to  criticize  a  verdict  of  that  amount  in  a  death 
case  as  being  large;  and  ordinarily  we  would  summarily 
overrule  an  assignment  of  that  nature  in  a  case  like  this. 
But  because  of  two  errors  committed  by  the  Court  having 
direct  bearing  upon  the  amoimt  of  damages  we  are  going 
to  suggest  a  remittitur  as  a  means  of  curing  those  errors 
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and  obviating  a  new  trial.  There  can  be  no  doubt  that 
Johnson  was  guilty  of  the  grossest  negligence,  whether 
drunk  or  sober.  We  have  for  long  observed  the  practice 
of  the  Supreme  Court  in  cases  of  this  class,  and  find  that 
they  are  restricting  recoveries  to  the  neighborhood  of 
$1,000. 

While  in  the  instant  case  Johnson  was  shown  to  be  in 
good  physical  condition,  with  an  expectancy  of  about 
thirty  years,  his  earning  capacity  was  small.  In  view  of 
the  fact  that  if  this  were  a  common  law  case  there  could 
be  no  recovery,  the  amount  to  be  awarded  for  collisions 
resulting  in  death  of  parties  on  railroad  tracks  must  be 
kept  at  a  very  low  figure. 

We  have  considered  this  whole  case  and  have  reached 
the  conclusion  that  if  the  defendant  in  error  will  enter  a 
remittitur  of  $200,  judgment  for  the  remainder  with  cost 
will  be  entered.  In  case  of  refusal  so  to  do  the  cause  will 
be  remanded  for  a  new  trial  at  the  cost  of  defendant  in 
error. 
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T.  E.  Bo  WEBS,  Admb.,  v.  N.,  C.  &  St.  L.  Ry. 

Writ  of  certiorari  deified  by  Supreme  Court,  1916. 

Cabbieb  of  Passbnokb.    Drunken  passenger.    Duty  of  former  vHth 
respect  to  Uitter, 

Tl^e  law  does  not  onerate  the  conductor  or  flagman  upon  a 
train  upon  which  a  drunken  person  has  taken  passage  with 
the  duty  of  neglecting  everyone  else  and  constantly  watching 
him»  especially  in  the  absence  of  conduct  indicating  a  total 
lack  of  self-control. 


Fbom  Davidson  County. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. 

B.  A.  BuTLEB  for  Plaintiff  in  Error. 

Claude  Walleb  for  Defendant  in  Error. 

Special  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

This  is  a  suit  for  damages  for  personal  injuries  grow- 
ing out  of  the  death  of  James  Lawson  Funston  by  and 
as  a  result  of  an  accident  during  the  time  he  was  a  pas- 
senger upon  one  of  the  trains  of  the  defendant  railway 
<;ompany. 

The  suit  was  begim  in  Davidson  Circuit  Court  for  dam- 
ages for  twenty-five  thousand  dollars  in  favor  of  the  plain- 
tiff, F.  E.  Bowers,  as  administrator  of  the  deceased. 
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The  declaration  avers  that  the  deceased,  J.  L.  Funston, 

on  the day  of  September,  1913,  bought  a  ticket  from 

the  defendant  railway  company  through  its  agent  at  Nash- 
ville, Tennessee,  paying  therefor  the  regular  price  charged,, 
the  ticket  covering  passage  between  Nashville,  Tennessee, 
and  Morrison  Station,  Tennessee,  a  regular  stopping  place 
on  the  defendant's  line  of  railway,  the  ticket  being  one  for 
first-class  passage  between  these  ix)ints. 

The  declaration  alleges  that  for  the  consideration  paid 
for  the  ticket  the  defendant  company  promised  and  agreed 
that  it  would  safely  and  carefully  carry  plaintiff's  in- 
testate from  Nashville  to  Morrision  Station,  and  that  the- 
deceased  entered  upon  the  cars  of  defendant  as  a  passen- 
ger under  said  contract ;  that  he  was  carried  in  the  car  in 
which  he  first  seated  himself  to  Tullahoma,  Tennessee, 
and  there,  by  the  direction  of  the  defendant  railway  com- 
pany, change  cars  and  entered  another  passenger  coach 
and  seated  himself  as  a  passenger  therein,  this  coach  com- 
posing a  part  of  the  train  on  the  branch  line  leading  from 
Tullahoma  by  and  beyond  Morrison  Station,  his  destina- 
tion under  the  ticket  purchased. 

It  is  averred  that  at  the  time  the  deceased  applied  for, 
paid  for  and  purchased  the  ticket  aforesaid;  at  the  time 
he  entered  the  cars  of  the  defendant  company  at  Nash- 
ville, he  was  in  an  intoxicated  condition  to  such  extent 
that  the  company's  agent  who  sold  him  the  ticket  could 
and  did  see  and  appreciate  his  intoxicated  condition  and 
the  condition  of  his  mind,  and  that  when  the  deceased 
changed  cars  at  Tullahoma  to  the  branch  line  he  was  in 
a  very  high  state  of  intoxication  and  he  was  permitted 
by  the  defendants,  or  its  train  operatives,  to  drink  whiskey 
during  the  passage  from  Nashville  to  Tullahoma,  and  that 
this  was  permitted  while  he  was  in  a  drunken  and  crazed 
condition  from  drink. 
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It  charges  that  after  he  entered  the  cars  at  Tullahoma 
upon  the  branch  line,  he  continued  to  drink,  and  as  a  re- 
sult thereof  became  insensible  and  oblivious  of  his  sur- 
roundings and  of  the  perils  and  dangers  he  was  negligently 
permitted  to  be  exposed  to  by  defendant,  and  while  in  this 
insensible,  insane  and  crazed  condition  he  was  permitted 
by  defendant,  who  had  knowledge  of  his  condition,  to  leave 
the  passenger  coach  and  get  out  on  the  brakes  of  the  car 
and  sit  there  while  the  car  was  in  motion,  which  was  a 
very  dangerous  and  perilous  place ;  that  he  was  permitted 
to  go  out  upon  the  platform  and  get  out  on  the  steps  of 
said  platform,  and  while  holding  to  the  rail  or  rods  on 
each  side  of  the  steps  with  his  face  toward  the  car  plat- 
form that  the  back  part  of  his  head  came  in  contact  with 
and  struck  an  overhanging  plank  or  other  obstruction  that 
defendant  negligently  permitted  to  project  from  a  stock 
pen  or  cattle  guard,  and  thus  and  in  this  way  his  skull 
was  crushed  by  the  impact  with  said  projectile,  and  by 
the  lick  he  was  wrenched  from  his  hold  on  the  bars  and 
was  thrown  violently  to  the  ground;  the  cars  then  mnning^ 
and  continued  to  run  at  a  rapid  rate  of  speed,  and  as  a 
result  of  the  injuries  thus  inflicted  he  died. 

The  declaration  avers  that  the  defendant  was  guilty  of 
gross  negligence  and  a  breach  of  duty  that  it  owed  to  the 
deceased  as  a  passenger,  after  having  become  acquainted 
with  his  unconscious,  insane  and  crazed  condition,  in  not 
protecting  him  from  danger  and  not  averting  the  dangers 
to  which  he  was  submitted  by  providing  means  and  ways 
to  keep  him  away  from  the  dangerous  and  perilous  places, 
and  in  not  exercising  that  high  degree  of  care  that  the  law 
required  to  be  given  drunken  and  insane  passengers  that 
are  incapable  of  exercising  any  care  upon  their  part  for 
their  safety. 
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To  this  declaration  the  defendant  company  interposed: 
First,  plea  of  not  guilty ;  second,  plea  of  compromise  and 
settlement;  third,  plea  of  release  and  discharge  from  lia- 
bility; fourth,  for  further  plea  defendant  says  that  the 
plaintiff  is  not  the  administrator  of  the  deceased,  J.  L. 
Funston,  for  whose  injury  and  death  the  suit  is  brought; 
fifth,  for  further  plea  it  says  that  the  appointment  of  the 
plaintiff  as  administrator  by  the  County  Court  of  David- 
son County  was  without  authority,  and  unlawful  and  void. 

The  case  was  heard  upon  the  issues  thus  made,  before 
the  Court  and  jury.  Whereupon  at  the  completion  of  all 
the  testimony,  upon  motion  of  defendant,  the  Court  per^ 
emptorily  instructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  which  was  accordingly  done,  and  judg- 
ment pronounced  dismissing  the  suit  and  taxing  the  plain- 
tiff with  the  cost. 

Whereupon  motion  for  new  trial  was  made  upon  the 
following  grounds : 

(1)  "The  Court  erred  in  giving  peremptory  instruc- 
tions to  the  jury  and  directing  them  to  return  a  verdict 
in  this  case.  There  were  controverted  questions  of  fact 
that  was  the  province  of  the  jury  to  determine  under 
proper  instructions  of  the  Court  on  question  of  defend- 
ant's liability  to  the  deceased's  administrator  for  the  acts 
or  conduct  in  not  avoiding  or  preventing  the  injury.  This 
question  involves  the  question  of  defendant's  knowledge 
of  deceased's  drunken  condition  prior  to  his  injury  and 
their  knowledge  of  his  going  into  perilous  and  dangerous 
places;  and  also  the  question  as  to  whether  they  could  by 
the  exercise  of  due  care  and  caution  have  prevented  the 
accident  and  saved  his  life. 

"These  questions  are  peculiarly  questions  for  the  jury, 
and  they  should  have  been  permitted  to  pass  upon  them." 
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(2)  "The  jury  should  have  been  permitted  to  pass  upon 
the  release  set  up  as  a  defense  in  this  case  and  determine 
whether  or  not  the  same  was  fraudulently  obtained  and 
executed^  and  also  the  other  questions  set  up  plaintiff's 
replication  and  as  to  whether  or  not  the  settlement,  if  con- 
sidered as  such,  was  adequate  or  sui&cient,  to  compensate 
the  beneficiaries  named  in  the  declaration  for  the  life  of 
the  deceased." 

(3)  "The  plaintiff  will  move  the  Court  to  permit  him 
to  read  affidavits  and  produce  oral  testimony  as  to  newly 
discovered  evidence,  touching  the  question  as  to  when  in- 
toxication of  a  party  becomes  such  that  his  drunkenness 
is  involuntary." 

(4)  "There  is  no  evidence  to  sustain  the  verdict  of  the 
jury  for  defendant  in  this  case  so  directed  by  the  Court." 

(5)  "The  preponderance  of  the  evidence,  and  the 
greater  weight  of  the  evidence  is  against  the  directed  ver- 
dict of  the  jury." 

This  motion  was  overruled  and  judgment  pronounced 
in  accordance  with  the  verdict,  responding  to  the  peremp- 
tory instructions  given  them  by  the  Court  to  return  a 
verdict  in  favor  of  the  defendant,  as  shown.  Among  the 
errors  assigned  is  one  that  there  is  no  evidence  to  support. 

It  appears  that  on  the  4th  day  of  September  the  plain- 
tiff's intestate  bought  a  ticket  at  Nashville  from  the  agent 
of  the  defendant  company,  for  passage  from  Nashville  to 
a  station  on  the  McMinnville  branch  of  the  railroad  called 
Morrison.  At  the  time  he  purchased  the  ticket  he  was 
perhaps  in  company  with  one  Leonard  Bussell,  who  was 
a  witness  in  this  case,  and  who  was  a  friend  and  companion 
of  the  deceased.  There  is  no  question  under  the  facts  dis- 
closed in  the  record  but  that  at  the  time  he  purchased  the 
ticket  he  was  drinking  and  that  he  was  to  a  degree  under 
the  influence  of  liquor.     After  he  had  bought  his  ticket 
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and  it  had  been  delivered  to  him,  he  did  not  wait  for  his 
change,  but  walked  off,  his  gait  being  perhaps  unsteady, 
leaving  the  change  lying  upon  the  counter,  and  his  com- 
panion went  forward  and  took  care  of  the  money  for  him. 

The  deceased  and  Russell  proceeded  from  the  waiting 
room  in  which  was  the  office  where  he  purchased  the  ticket 
out  through  the  depot,  down  the  steps  and  out  to  the  train 
upon  which  his  passage  was  to  me  made.  He  was  to  a 
degree  boisterous  and  profane  in  his  use  of  language,  and 
was  unsteady  in  his  gait.  It  was  apparent  that  he  was 
under  the  influence  of  intoxicants. 

Little  of  moment  seems  to  have  transpired  between 
Nashville  and  Murfreesboro,  where  he  got  off  the  train, 
saying  that  he  wanted  to  see  some  friend  of  his  there, 
and  it  was  suggested  to  him  by  some  one  of  the  employes, 
either  the  conductor  or  brakeman,  that  they  did  not  think 
that  this  friend  would  be  glad  to  see  him,  indicating  that 
in  his  then  condition  they  would  perhaps  not  care  to  see 
him. 

The  deceased  again  boarded  the  train  at  Murfreesboro 
and  went  forward  on  his  journey  to  TuUahoma  without 
any  happening  of  moment,  it  being  apparent  from  the  dis- 
closures of  witnesses  that  he  was  active,  frequently  walk- 
ing through  the  train  from  one  coach  to  another,  and  talk- 
ing some  in  a  loud  tone,  using  some  profanity. 

At  TuUahoma  he  got  off  the  train  for  the  purpose  of 
making  change  to  the  branch  line  over  which  he  was  to 
make  the  remainder  of  the  trip  to  Morrison  Station.  He 
had  some  conversation  there  with  the  brakeman  of  the  de- 
fendant company,  wanted  him  to  go  aside  with  him  for 
the  purpose  of  taking  a  drink.  The  brakeman  seems  to 
have  refused.  He  wanted  to  know  whether  he  would  have 
time,  with  his  friend  Russell,  to  take  lunch  before  the  train 
started  and  he  was  advised  bv  the  brakeman  that  he  would 
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have  perhaps  five  minutes.  Whether  he  took  lunch  or  not 
is  not  disclosed.  He  was  upon  the  train  when  it  started 
to  McMinnville. 

During  the  period  of  that  part  of  the  trip  he  seems  to 
have  been  restless  and  in  motion  most  of  the  while,  walk- 
ing through  the  cars;  standing  out  upon  the  platform; 
turning  the  brake,  and  the  conductor  and  brakeman  seem 
to  have  spent  some  of  their  time  in  an  eflfort  to  stop  him 
from  sitting  upon  the  brakes  and  turning  them  or  stand- 
ing or  sitting  upon  the  platform,  and  according  to  the  evi- 
<ience,  at  their  request  he  went  into  the  coach  a  number 
of  times  from  the  platform  without  resistance  or  objec- 
tion. On  one  occasion  the  conductor  locked  the  door  of 
the  coach  to  keep  him  from  going  out  upon  the  platform. 

Just  before  the  train  was  to  have  reached  his  point  of 
destination  the  deceased  went  to  sleep  while  sitting  in  one 
of  the  coaches  and  slept  for  ten  minutes  or  more,  and 
upon  waking  he  again  became  restless  and  went  from  the 
coach  out  upon  the  platform  and  was  seen  to  have  been 
standing  upon  the  lower  step  on  the  end  of  one  of  the  cars, 
holding  on  to  the  hand  rail  of  the  step  with  his  right  hand, 
leaning  out  from  the  car  and  waviilg  his  left  hand,  and 
while  standing  upon  this  step  and  swinging  out  from  the 
car,  and  within  a  half  a  mile  of  the  end  of  his  journey, 
while  the  train  was  going  at  a  rapid  rate  of  speed,  per- 
haps in  excess  of  twenty  miles  an  hour,  his  head  came 
in  contact  with  a  plank  or  other  projection  from  a  cattle 
guard,  with  the  result  that  his  skull  was  fractured ;  he  was 
dashed  from  the  train  a  very  few  minutes  before  the  end 
of  his  journey,  the  fact  of  his  being  injured  not  being 
known  to  the  conductor  until  a  few  moments  thereafter 
when  they  had  reached  the  station,  and  the  train  was,  im- 
mediately upon  letting  the  passengers  alight,  returned  to 
the  point  of  his  injuries  and  his  body  placed  in  the  bag- 
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gage  car  and  carried  perhaps  to  McMinnville,  where  the 
attention  of  a  physician  was  secured,  the  physician  being 
in  readiness  upon  the  arrival  of  the  train  by  telegraphic 
appointment  made  in  advance.  Nothing  seems  to  have 
been  left  undone  to  properly  administer  to  his  condition,, 
but  without  avail,  and  he  died  as  a  result  of  his  injuries- 
within  a  very  short  while. 

It  is  clear  from  the  record  that  the  deceased  was  drink- 
ing at  the  time  he  purchased  his  ticket,  and  at  the  time  he 
got  on  the  train  at  ITashville  he  had  several  bottles  of 
whiskey  in  his  pocket,  but  this  fact  was  not  known  to  the 
railroad  employes,  so  far  as  the  record  discloses.  It  is 
further  clear  that  he  continued  drinking  throughout  the 
period  of  the  journey  covered  by  his  ticket  between  Nash- 
ville and  Morrison  Station. 

It  is  apparent  that  his  state  of  intoxication  was  on  the 
increase  rather  than  decrease  from  the  beginning  of  his 
journey  to  the  end  thereof.  It  is  equally  apparent  that 
he  was  not  in  a  helpless  condition  because,  according  te 
the  proof,  he  was  in  a  state  of  motion  and  activity  prac- 
tically all  the  while  during  the  period  of  his  journey,  get- 
ting off  the  train  at  !Murfreesboro,  as  stated,  and  getting 
back  on  without  any  assistance  or  any  suggestion  of  any 
need  of  assistance  to  do  so,  and  at  TuUahoma,  likewise 
alighting  from  the  train  without  assistance  and  getting 
aboard  again.  There  is  nothing  in  the  record  that  estab- 
lishes the  fact  or  leads  the  Court  to  believe  that  this  pas- 
senger was  in  a  crazed,  insensible,  unconscious  or  insane 
condition  during  the  period  of  his  journey  covered  by  the 
ticket  purchased. 

The  Court  is  of  opinion,  under  the  facts  of  the  case  that 
the  deceased  was  not  in  such  intoxicated  condition  as  that 
he  was  excused  from  the  exercise  of  proper  care  and  pru- 
dence for  the  protection  of  his  own  person.     He  was  not 
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so  much  intoxicated  as  that  he  could  not  readily  have  seen 
and  appreciated  the  fact  that  the  cars  were  not  vestibuled. 
He  was  not  so  much  intoxicated  as  that  he  was  not  charged 
with  the  care  commensurate  with  the  conditions  existent 
on  the  train  upon  which  he  had  passage. 

Every  common  carrier  of  passengers  must  exercise  and 
is  charged  with  a  high  degree  of  care  in  respect  of  its 
equipment  being  safe  and  its  operation  being  careful,  but 
it  is  not  required  that  every  passenger  train  shall  be 
equipped  according  to  the  highest  state  of  the  art  of  equip- 
ment. The  rule  does  not  provide  that  all  trains  carrying 
passengers  shall  be  equipped  with  vestibule  cars.  There 
is  no  evidence  in  the  record  in  this  case  tending  to  show 
even  that  there  was  any  defect  in  the  equipment  or  man- 
agement of  this  train  of  any  character  other  than  that  it 
was  not  vestibuled. 

This  passenger,  according  to  the  facts  disclosed  in  this 
record,  was  given  such  time  and  attention  of  both  the  con- 
ductor and  brakeman  as  they  could  afford  from  their  duties 
to  the  remaining  passengers  upon  the  train.  The  law  does 
not  require  a  railroad  company  to  give  all  of  the  time  and 
attention  of  the  employes  in  charge  of  its  trains  to  the  care 
and  assistance  of  any  one  passenger ;  all  that  is  required  is 
that  special  assistance  be  given  to  such  passengers  as  are 
suffering  from  some  illness  or  infirmity  that  renders  them 
either  totally  or  partially  incapable  of  properly  caring  for 
themselves.  The  authorities  are  numerous  upon  this  ques- 
tion and  authorities  therein  cited.  Railroad  v.  Fleming, 
14  Lea,  150;  Railway  v.  Shaw,  2d  Gates,  477. 

There  is  no  evidence  in  this  case  of  any  liability  or  in- 
capacity on  the  part  of  the  deceased  to  handle  and  care 
for  himself.  On  the  contrary,  a  record  rarely  comes  be- 
fore the  Court  demonstrating  a  greater  degree  of  activity 
than  was  displayed  by  the  plaintiff^s  intestate  in  this  case. 
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There  is  no  evidence  in  this  ease,  according  to  the  Court's 
view,  establishing  or  tending  to  establish  the  fact  that 
the  plaintiff's  intestate  was  in  a  crazed,  insensible,  uncon- 
scious or  insane  condition  or  required  any  attention  because 
of  such  condition. 

An  interesting  case  upon  the  subject  in  hand  may  be 
found  in  6th  Higgins,  491,  being  the  case  of  the  L.  <&  N. 
R.  R,  Co.  V.  Hall  and  Cooper,  Administrators. 

We  do  not  think  that  there  was  any  evidence  in  this  case, 
based  upon  which  the  jury  would  have  been  justified  in 
pronouncing  a  verdict  in  favor  of  the  plaintiff,  and  hence 
the  lower  Court  was  right  in  sustaining  the  motion  for 
peremptory  instruction  in  favor  of  the  defendant. 

This  being  decisive  of  the  whole  case,  other  errors  as- 
signed need  not  be  considered. 

The  judgment  of  the  lower  Court  dismissing  the  case 
is  affirmed  with  costs. 
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E.  Wateehouse  v.  Sterchi  Bros. 
Aflirmed  as  to  result  by  tb(B  Supreme  Court,  1917. 

1.  Bills,   and  Nvtms      Suit  a^aif^t  emdorger.     Es^umatUm  of 

remediea. 

A  payee  of  a  promissory  note. Is  not  required  in  suit  Uiereon 
against  an  endorser  to  aver  exhaustion  of  remedies  as^nst 
the  maker. 

2.  Same.    Failure  to  tne  vMth&r» 

Nor  is  such  payee  required  to  sue  the  maker  as  a  condition 
precedent  to  action  as«in«t  tlie  maker. 

3.  Pi4CApiiT0  AND  PaACi^GB.    Profert  in  declaration  of  note. 

The  urord^,  "here  to  thfs  court  shown,"  inserted  in  a  declara- 
tion upQpi  a  note  do  not  mat:e  the  note  a  part  of  the  declara- 
tion. 

4.  Same.    Description  of  note.  Demurrer, 

But  vppn  demurrer  without  craving  oyer  the  court  must  pre- 
sume that  the  note  is  as  described  in  the  declaration. 

5.  Motion  in  Abbest  of  Judgment.    Appellate  court  confined  to 

grounds  specified  in  trial  court. 

Appellate  courts  will  in  reviewing  motions  in  arrest  of  Judg- 
ment confine  themselves  to  the  grounds  specified  in  the  trial 
court. 

6.  Sams.    Repeating  grounds  set  forth  by  demurrer. 

Party  moving  in  arrest  of  Judgment  is  not  permitted  to  repeat 
matters  embraced  in  an  overruled  demurrer. 

7.  Same.    Matter  furnished  or  capable  of  supply  by  proof. 

Nor  can  such  movant  rely  upon  the  omission  of  matters  which 
were  or  could  have  been  supplied  by  proof.  The  presump- 
tion will  be  indulged  that  all  essentials  to  a  recovery  were 
presented  to  the  trial  court. 
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8.  Same.    Motion  in  arrest  is  not  available. 

Where  substantial  Justice  within  the  law  has  been  reached, 
motion  in  arrest  will  not  avail. 

9.  Bill  or  Exceptions.    Absence  of.    Presumption. 

It  will  always  be  presumed  in  the  absence  of  a  bill  of  excep- 
tions that  there  was  submitted  to  the  lower  court  sufficient 
competent  evidence  to  warrant  the  judgment. 

10.  Same.    Buit  upon  promissory  note  made  profert  of  in  usual 
way. 

And  such  presumption  obtains  with  respect  to  a  written  docu- 
ment made  the  foundation  of  the  action  and  yet  not  marked 
filed  as  evidence,  nor  made  part  of  the  pleadings. 

11.  Vabiange.    Summons  showing  corporation  as  plaintiff.  Dec- 
laration averring  partnership.    Presumption. 

Where  the  declaration  indicates  that  plaintiff  is  a  partnership 
and  not  a  corporation  as  revealed  by  the  summons  the  pre- 
sumption will  be  indulged  that  the  summons  was  amended 
or  so  treated  as  to  conform  to  the  declaration. 

12.  Same.    Error  not  reached  by  motion  in  arrest. 

And  such  variance  cannot  be  reached  by  motion  in  arrest  of 
judgment. 


From  Rhea  County. 

Appeal  in  error  from  the  Circuit  Court  of  Rhea  County. 
Frank  L.  Lynch,  Judge. 

Geo.  H.  West  for  Plaintiff  in  Error. 

Rankin  &  Frazier  for  Defendant  in  Error. 

Mr.   Justice   Higgins   delivered   the  opinion  of   the 
Court. 
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Defendant  in  ebbob  brought  this  suit  against  plaintiff 
in  error,  E.  Waterhouse,  for  the  purpose  of  recovering 
against  him  the  amount  of  a  note,  interest  and  attorney's 
fees,  aggregating  some  $1,500.  Judgment  was  rendered 
thereon  in  favor  of  the  defendant  in  error  after  a  hear- 
ing before  the  Court  without  the  intervention  of  a  jury. 
From  this  judgment  plaintiff  in  error  appeals,  and  through 
able  counsel  has  attacked  the  judgment  from  several 
angles. 

Notwithstanding  the  technical  defenses  (defenses  which 
under  the  Act  of  1911,  Chapter  34,  must  not  stand  in 
the  way  of  an  affirmance  where  the  merits  have  been 
reached  and  justice  has  been  done),  the  case  has  given 
us  much  concern. 

The  first  assignment  of  error  is  that  the  Court  should 
have  sustained  the  demurrer  interposed  to  the  declara- 
tion.    The  declaration  is  in  the  following  form : 

"Plaintiff  sues  defendant  for  $1,287.14,  together  with 
interest  from  date,  and  10  per  cent  of  the  principal  and 
accrued  interest  for  attorney's  fees,  due  by  promissory 
note  here  to  the  Court  shown,  made  by  the  Dayton  Fur- 
niture Company  and  J.  D.  Patton  to  plaintiff  on  August 
15,  1914,  and  due  twelve  months  after  date,  of  which  note 
defendant  was  an  endorser.  Said  Dayton  Furniture  Com- 
pany and  J.  D.  Patton  have  been  declared  bankrupts  and 
the  amount  of  which  note  with  interest  remains  unpaid, 
though  demand. of  judgment  has  been  duly  made." 

The  demurrer  is  in  substance  that  the  sole  ground  of 
liability  alleged  is  that  plaintiffs  are  payees  of  a  promis- 
sory note  of  which  the  defendant  was  an  endorser,  and 
it  is  not  alleged  that  plaintiffs  had  exhausted  their  reme- 
dies against  the  alleged  makers  of  the  said  note ;  and  that 
the  makers  are  not  made  parties. 
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It  will  be  noted  that  the  only  objection  raised  .by  this 
demurrer  is  that  plaintiffs  had  not  exhausted  their  remedy 
against  the  makers  and  could  not  therefore  sue  an  endorser 
upon  his  secondary  liability.  It  will  be  observed  that  the 
failure  of  the  declaration  to  aver  notice  of  non-payment 
is  not  relied  upon. 

We  are  of  opinion  that  the  declaration  is  good  as  against 
the  challenge  made  by  the  demurrer.  It  is  true  that  an 
endorser  is  secondarily  and  conditionally  liable  on  a  note. 
But  at  the  same  time  after  demand  and  notice  he  becomes 
jointly  liable  with  the  maker  and  may  be  held  by  the  payee 
in  a  separate  action.  Lawson  v.  Watson,  8  Baxter,  72 ; 
3  R.  C.  L.,  page  1139. 

It  is  also  urged  that  the  payee  of  a  note  cannot  sue  an 
endorser,  for  the  reason  that  there  is  no  contractual  rela- 
tion between  the  two.  This  is  in  general  the  case,  but 
there  are  exceptions  which  may  be  implied  in  order  to 
save  an  otherwise  good  declaration  against  demurrer.  For 
instance,  an  irregular  endorser  can  be  held  liable  to  a 
payee.  Also  the  payee  may  transfer  the  paper  and  sub- 
sequently become  repossessed  of  it,  and  thus  hold  an  en- 
dorser liable. 

It  would  have  been  better  had  the  pleader  used  more 
amplified  terms.  But  we  are  of  opinion  that  the  declara- 
tion cannot  be  held  bad  for  mere  failure  to  aver  exhaus- 
tion of  remedies  against  the  makers. 

We  are  assuming  that  this  question  will  have  to  be  dis- 
posed of  upon  the  supposition  that  the  note  is  not  made 
a  part  of  the  declaration.  It  is  true  that  the  usual  words 
of  profert  are  inserted  in  the  declaration.  But  according 
to  the  practice  obtaining  in  this  State  the  instrument  does 
not  thereby  become  a  part  of  the  pleading.  Insurance  Co. 
v.  Thornton,  97  Tenn.,  1.     However,  there  is  no  criticism 
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of  the  manner  of  exhibition,  nor  is  there  any  contention 
of  a  variance  between  the  note  and  the  averments.  Hence, 
we  are  bound  upon  demurrer  to  presume  that  the  note  was 
just  as  described  in  the  declaration. 

As  before  stated,  the  demurrer  was  overruled  and  the 
cause  went  to  trial  upon  a  plea  of  nil  debit,  with  the  re- 
sult heretofore  announced. 

All  subsequent  errors  are  predicated  upon  a  refusal 
of  the  Court  to  sustain  the  motion  in  arrest  of  judgment 
made  by  Mr,  Waterhouse.  We  need  not  notice  the  errors 
specifically,  for  the  reason  that  some  three  or  four  points 
raised  can  more  logically  be  treated  in  a  general  way.  We 
are,  of  course,  confined  to  the  reasons  in  arrest  specified 
in  the  lower  Court,  and  we  shall  now  turn  to  those 
grounds.  The  first  point  raised  is  that  as  plaintiffs  were 
payees  of  the  note  there  was  in  them  no  right  of  action 
without  allegations  sufficient  to  charge  plaintiff  in  error 
as  endorser.  It  must  be  borne  in  mind  that  the  Court 
heard  the  evidence  and  concluded  that  plaintiffs  below 
were  entitled  to  a  recoverv;  and  as  there  is  no  bill  of  ex- 
captions  we  are  bound  to  presume  that  the  Court  heard 
evidence  sufficient  to  warrant  the  judgment.  And  while 
it  may  be  true  that  the  note  copied  into  the  transcript  is 
not  a  part  of  the  record  for  lack  of  identification  by  the 
judge  or  the  clerk,  at  the  same  time  we  are  required  to 
presume  that  the  note  was  exhibited  to  the  Court  without 
assailment  upon  the  part  of  defendant  below.  See  31 
Cyc,  547,  and  appended  cases.  It  will  be  seen  that  by 
the  mere  use  of  the  term  made  sacred  by  centuries  of 
use  the  instrument  sued  on  is  shown  to  the  Court  and  to 
the  opposite  party.  The  inference  in  the  absence  of  rwn 
est  factum  or  an  objection  of  variance  is  that  the  instru- 
ment presents  an  obligation  according  to  the  tenor  of  the 
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declaration,  and  that  the  defendant  is  held  liable  thereon. 
Hence,  we  must  conclude  that  the  Court  after  inspection 
and  consideration  of  the  oral  proof  concluded  that  the  de- 
fendant below  was  answerable  to  the  plaintiffs.     It  is 
axiomatic  that  matters  supplied  or  capable  of  being  sup- 
plied by  proof  cannot  be  made  the  basis  of  a  motion  in 
arrest  of  judgment.     And  as  we  can  conceive  of  various 
kinds  of  endorsements  making  an  endorser  liable  to  the 
payee,  we  must  in  the  absence  of  the  bill  of  exceptions 
presume  that  one  of  these  grounds  of  liability  was  shown. 
The  second  ground  urged  is  that  the  declaration  failed 
to  aver  notice  of  dishonor  or  an  excuse  for  not  giving  this 
notice.     The  declaration  should  have  been  more  ample 
upon  this  point;  but  nevertheless  we  do  not  believe  that 
it  can  be  taken  advantage  of  by  motion  in  arrest  of  judg- 
ment.    At  the  expense  of  repetition,  we  assert  that  an 
endorser  can  be  held  liable  to  the  payee  or  anyone  with- 
out there  having  been  any  presentment  for  payment  and 
notice  of  dishonor,  and  that  under  a  declaration  unchal- 
lenged for  l&ck  of  averments  excusing  notice  a  case  may 
be  made  out  against  such  endorser.     In  the  absence  of 
a  bill  of  exceptions  we  are  constrained  to  presume  that 
the  Courts  had  warrant  for  finding  Mr.  Waterhouse  an- 
swerable as  an  endorser.     It  is  true  that  we  have  had 
many  cases  in  Tennessee  ruling  that  a  declaration  against 
an  endorser  which  is  short  of  the  allegations  of  notice 
or  an  excuse  for  not  giving  notice  is  bad.     But  a  critical 
examination  of  them  in  connection  with  our  rule  that  a 
motion  in  arrest  of  judgment  is  not  good  after  a  general 
verdict  upon  matters  which  must  necessarily  have  been 
sho^vn  to  warrant  a  recovery,  will  bring  to  light  and  re- 
inforce the  conclusion  that  the  defendant  was  confronted 
Ht  the  hearing  with  evidence  suflRcient  to  justify  his  being 
held  liable.     Bmce  v.  Beall  100  tenn.,  573. 
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The  third  ground  of  arrest  is  identical  with  that  em- 
braced in  the  demurrer.  This  must  be  treated  as  insuffi- 
cient for  two  or  three  reasons.  In  the  first  place,  a  chal- 
lenge to  a  declaration  urged  by  demurrer  cannot  be  re- 
peated in  a  motion  in  arrest.  15  R.  C.  L.,  684.  Again, 
we  have  held  that  the  matter  urged  in  the  demurrer  was 
not  sufficient  to  destroy  the  pleading. 

The  fourth  criticism  is  that  the  defendant  below  was 
required  to  answer  the  defendant  as  a  corporation,  while 
in  the  declaration  he  is  sued  by  a  partnership.  This  does 
not  expressly  appear,  but  is  arrived  at  by  plausible  infer- 
ences. For  instance,  it  is  urged  that  the  phraseology  used 
in  the  summons  indicated  a  corporation  according  to  the 
authorities,  and  that  in  the  declaration  plaintiffs  are  set 
forward  as  partners.  Be  that  as  it  may,  plaintiff  in  error 
cannot  raise  this  objection  by  motion  in  arrest.  Pre- 
sumptively, the  declaration  sets  forth  the  status  of  the 
plaintiff  and  his  right  to  sue ;  and  if  there  be  a  variance 
between  the  summons  and  the  declaration  the  implication 
is  that  the  summons  was  amended  so  as  to  conform.  But 
in  addition  to  that,  this  is  a  mere  matter  of  variance  which 
is  cured  by  a  verdict  and  judgment  and  cannot  be  urged 
by  a  motion  in  arrest.  Johnson  v.  Bank,  1  Humph.,  77 ; 
Shelby  County  v.  Bickford,  102  Tenn.,  403. 

The  fifth  ground  of  arrest  is  too  general  to  be  noted. 
We  are  of  opinion  that  none  of  the  grounds  urged  will 
suffice  to  arrest  the  judgment,  and  yet  we  must  pay  learned 
•counsel  the  tribute  of  pointing  out  many  seemingly  vul- 
nerable stages  in  the  proceeding.  But  we  are  persuaded 
that  most  of  the  reasons  urged  were  occasioned  by  the 
assumption  by  learned  counsel  for  plaintiff  below  that  no 
real  defense  existed  against  the  note.  Apparently  this 
5s  so,  and  being  so  persuaded  we  fall  back  upon  the  old 
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as  well  as  the  new  rule  that  a  motion  in  arrest  of  judg^ 
ment  will  not  be  entertained  where  substantial  justice  ha& 
been  reached  and  where  the  reasons  urged  are  purely  tech- 
nical.   15  R  C.  L.,  686,  at  top  of  page. 
The  judgment  is  affirmed  with  costs. 


Johnson  City  v.  Unaka  Milling  Co.^  et  als. 

1.  Wbit  of  Ebrob  Coram  Nobis.    Not  a  new  suit 

A  writ  of  error  coram  nobis  is  not  a  new  suit.  It  necessarily 
appertains  to  a  former  proceeding. 

2.  Same.    Well  recognieed  and  useful  remedy  for  correction  of 

errors  of  fact. 

This  is  a  well  known  and  useful  remedy  for  the  correction  of 
errors  of  fact;  and  the  old  rule  forbidding  the  Tacating  of 
Judgments  and  entries  after  adionmment  does  not  staad  in 
the  way  of  its  application.  Any  practice  enabling  a  trial 
court  to  do  Justice  on  review  is  to  be  commended. 

3.  Samb.    Averments  of  petitUm  as  to  matters  of  fact  assumed 

to  he  true  upon  motion- to  dismiss. 

The  ayerments  of  such  a  petition  with  respect  to  matters  of 
fact  are  accepted  as  true  upon  motion  to  dismiss. 

4.  Same.    Proper  remedy  to  have  an  unwarranted  judgment  of 

dismissal  vacated. 

This  writ  is  an  appropriate  remedy  for  the  vacating  of  an 
order  of  nonsuit  and  dismissal  obtained  under  a  mistalro  of 
fact  or  by  fraud  or  surprise. 

5.  Same.    Not  fatal  to  writ  to  embrace  also  questions  of  law. 

In  such  case  it  is  i^ot  fatal  to  such  writ  also  to  embrace  ques- 
tions of  law  if  those  questicMis  be  admixed  with  matters  of 
fact 


STATE  OF  TENNESSER  491 


Johttson  City  i>.  Milling  Co. 


6.  Eminent  Domain.    Bipht  to  -dUnUas  petition  for  cotidemnor 

tion.    Too  late  after  possession  taken. 

Condemning  party  cannot,  after  taking  possession  of  the  prop- 
erty toHght,  Yolantarlly  dismiss  a  condemnation  suit. 

7.  Same.    Vesting  title.    No  Jury  of  view  necessary. 

Where  the  condemnor  has  by  consent  taken  possession  of  the 
property  desired,  the  only  queetion  remaining  is  the  amount 
of  damages;  and  in  such  oftoe  the  e<mdemnor  becomes  a 
virtual  defendant  and  therefore  powerless  to  dismiss. 

8.  Municipal  CotiPOtu^Tiolvs.    Immunity  from  trait  elsewhere  tJian 

in  county  of  situs.    Does  not  prevent  city  heeominff  actor. 
Estopped. 

A  munieipal  corporation  which  institutes  a  condemnation  suit 
in  another  county  than  that  of  its  situs  and  takes  possession 
of  the  property,  cannot  thereafter  dismiss  such  suit  and 
defend  this  step  by  relying  upon  the  rule  of  inununity  from 
suit  except  in  its  own  county  afforded  by  the  law. 

9.  Nonsuit.    No  notice  of  motion  for  genercflly  reipiired.    But 

otherwise  if  defehdmVs  tights  necesiafi^f  prefwii^ia. 

While  there  is  iio  general  rule  i^uiring  the  glYtng  of  notice 
of  an  iHtantloa  to  take  a  nonsuit*  neti^  should  be  given 
where  prejudice  to  the  rights  of  defendant  unavoidably  fol- 
low such  step.    And  failure  to  give  notice  may  be  8&6wll  to 
'  hav6  been  one  feattite  of  a  sdieme  to  defiraud. 

10.  CmttoaABi  AN9  StTpntsBDBAs.  Application  to  appeUate  courts. 
Proper  remedy  to  vacate  illegal  or  unwarranted  entries. 
Interlocutory  or  othervHse. 

Writs  of  certiorari  and  supeteredeas  afe  suitable  remedies  for 
the  vacating  by  the  appellate  courts  of  illegal  and  unauthor- 
iaed  entries  and  actions  of  trial  courts  made  or  taken  during 
the  progress  of  a  cause. 


From  Unicoi  County. 


Application  for  writs  of  certiorari  and  supersedeas. 
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Geobgb  W.  Sells  for  Petitioner. 

James  B.  Cox  for  Defendants. 

Mb.  Justice  Higoins  delivered  the  opinion  of  the 
Court. 

This  is  a  petition  by  Johnson  City  for  a  ceritorari  to 
supersede  and  annul  certain  orders  made  by  the  Circuit 
Court  of  Unicoi  County  a  condemnation  proceed- 
petition  is  preferred  upon  the  theory  that  the  orders  at- 
tacked were  illegal  in  that  they  were  beyond  the  jurisdic- 
tion of  the  Court  or  were  made  at  a  time  when  the  Court 
did  not  have  the  right  and  power  so  to  do.  The  follow- 
ing is  a  brief  history  of  all  the  transactions  which  led  up 
to  the  present  litigation. 

Johnson  City  is  a  municipality  specially  empowered  to 
install  waterworks,  and  to  that  end  to  condemn  the  water 
and  riparian  rights  of  individuals  in  Washington  and 
adjacent  counties.  In  1912  it  instituted  in  the  Circuit 
Court  of  Washington  County  a  condemnation  proceed' 
ing  against  the  above  named  defendants  for  the  purpose 
of  condemning  and  acquiring  a  certain  spring  and  certain 
rights  in  the  waters  of  Indian  Creek,  properties  lying  in 
Unicoi  County  and  claimed  or  owned  by  the  defendants. 
This  petition  was  in  the  form  generally  used  in  eminent 
domain  cases,  and  it  concluded  with  prayer  for  notice 
and  also  for  the  appointment  of  a  jury  of  view  to  assess 
the  damage  of  the  defendants.  It  seems  that  the  defend- 
ants were  specially  notified  that  at  the  September,  1912, 
term  of  the  Court  the  petitioners  would  make  application 
for  the  appointment  of  a  jury  of  view.  In  August  pre- 
ceding the  defendants  lodged  with  the  clerk  of  the  Court 
a  protest  against  the  issuance  of  any  writ  of  inquiry,  and 
none  was  ever  issued. 
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It  appears  that  shortly  after  the  institution  of  the  con- 
demnation suit  the  defendants  and  other  citizens  of  Unicoi 
County  began  proceedings  in  the  Chancery  Court  of  that 
county  for  the  purpose  of  testing  the  right  of  Johnson  City 
to  enter  the  county  and  appropriate  the  waters  of  any  of 
its  streams.  While  not  clearly  stated,  it  is  evident  that 
some  sort  of  an  injunction  against  any  effort  to  acquire 
the  waters  on  the  part  of  Johnson  City  was  issued. 

During  the  pendency  of  this  Chancery  case  no  active 
steps  were  taken  in  condemnation  suit  either  by  the  peti- 
tioner of  the  defendants.  This  was  occasioned  by  an 
agreement  entered  into  between  the  parties  in  December, 
1913,  to  the  effect  that  no  steps  would  be  taken  in  the  case 
pending  the  Chancery  suit.  This  latter  litigation  was 
finally  determined  in  the  Supreme  Court  in  1914.  The 
decision  was  that  Johnson  City  had  the  power  to  go  into 
Unicoi  County  and  condemn  and  appropriate  waters  and 
water  rights  for  municipal  purposes. 

On  January  11,  1915,  Johnson  City,  through  its  attor- 
neys made  a  motion  in  the  Unicoi  Circuit  Court  for  per- 
mission to  dismiss  and  discontinue  the  condemnation  suit 
which  it  had  instituted  against  the  defendants.  This 
motion  was  allowed  and  the  suit  was  dismissed  and  entry 
made  to  that  effect  upon  the  minutes. 

In  the  following  March  defendants  made  an  effort  to 
have  the  order  of  nonsuit  vacated  and  the  cause  restored 
to  the  docket.  The  Circuit  Judge  was  of  opinion  that  he 
could  not  entertain  this  motion  because  of  the  lapse  of 
more  than  thirty  days,  but  suggested  that  writ  of  error 
coram  nobis  be  resorted  to  for  the.  purpose  of  obtaining 
relief.  Thereupon  the  defendants  filed  such  writ,  and  it 
is  because  of  the  entertaining  of  this  writ  by  the  Circuit 
Court  that  the  present  application  is  made. 
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It  was  averred  in  aubfitauoe  in  the  petition  for  the  writ 
of  error  that  the  noDiSuit  was  taken  without  notice  to  the 
defendants,  and  in  violation  of  an  agreement  whieh  will 
be  hereinafter  referred  to,  and  also  without  knowledge 
thereof  upon  the  part  of  the  petitioners  and  without  dis- 
closing to  the  Court  the  true  facts.  It  was  also  averred 
that  a  Dr.  Hannum  was  the  principal  defendant,  and  was 
at  the  time  the  nonsuit  entered  desperately  ill  to  the 
knowledge  of  the  petitioners  and  unable  to  attei^d  Court 
or  to  attend  to  his  affairs.  It  was  also  alleged  that  pur- 
suant to  the  agreement  before  mentioned  and  also  pur- 
suant to  the  condemnation  suit  which  was  entered  the  city 
had  taken  posaeesion  of  the  property  and  had  damaged 
the  water  rights  of  the  defendants.  It  was  then  averred 
that  had  the  facts  been  known  to  the  Court  the  order  of 
dismissal  would  not  have  been  entered.  This  petition  was 
followed  up  by  formal  assignment  of  errors  of  fact  as  is 
prescribed  for  such  writs.  The  defenses  urged  by  the  city 
were  first  that  it  could  not  be  sued  in  Unicoi  County; 
that  the  Circuit  Judge  was  without  power  to  vacate  the 
order  of  dismissal ;  that  the  case  had  been  terminated  and 
the  def aidant  deprived  of  the  right  or  power  to  proceed. 
These  defenses  were  followed  by  a  subsequent  denial  of 
the  sufficiency  of  the  petition  in  law,  and  likewise  a  denial 
of  the  matters  of  fact  therein  averred.  It  was  ako  con- 
tended that  the  mistakes  of  the  lower  Court,  if  any,  were 
matters  of  law  such  as  were  not  curable  by  this  writ, 
and  further  that  the  petiti^iers  wei^  guilty  of  gross  negli- 
gence in  not  attending  to  their  side  of  the  litigation.  The 
Circuit  Judge  overruled  or  strudk:  out  or  treated  as  in- 
valid aU  dilatory  d^enses  and  held  that  the  city  must  go 
to  trial  upon  the  issues  presented,  and  directed  that  the 
writ  embracing  those  issues  stand  as  returnable  and  triable 
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at  the  succeeding  term.  These  are  the  orders  which  are 
«K)ught  to  be  superseded. 

We  have  given  this  case  thoughtful  consideration  and 
have  reached  the  conclusion  that  the  ceritorari  should  be 
denied.  We  shall  briefly  state  our  reasons  for  so  holding, 
attempting,  however,  to  respond  substantially  if  not 
pointedly  to  all  the  contentions  made  in  support  of  the 
application  for  a  superseding  order. 

It  is  first  said  that  the  writ  of  error  coram  nobis  is  a 
new  suit,  and  being  such  cannot  be  brought  against  a 
mimicipali ty  of  Washington  County  in  any  other  county 
than  that  of  its  situs.  It  seems  to  be  settled  in  this  State 
that  a  municipality  is  subject  to  suit  only  in  the  county 
in  which  it  is  situated.  But  this  rule  does  not  prevent 
the  municipality  from  becoming  an  actor  in  another  juris- 
diction in  such  way  as  to  estop  itself  to  question  the 
jurisdiction.     But  we  shall  return  to  this  feature. 

It  was  held  bv  some  of  the  earlier  cases  that  a  writ  of 
error  coram  nobis  was  a  new  suit.  It  was  demonstrated 
in  the  case  of  Wills  v.  Wills,  104  Tenn.,  382,  that  the 
pronouncements  of  the  earlier  cases  were  incorrect,  and 
that  the  process  was  merely  for  the  correction  of  the  errors 
and  had  to  be  brought  in  the  Court  in  which  the  original 
suit  was  tried.  We  are  surprised  that  any  other  view 
was  ever  entertained.  The  very  purpose  of  such  proceed- 
ing is  to  have  a  Court  which  has  pronounced  an  order 
vacate  the  same  and  leave  the  original  cause  as  if  the 
annulled  order  had  not  been  entered.  Now,  if  it  is  not 
a  new  suit  and  if  it  be  for  the  correction  of  errors,  and 
especially  if  it  be  an  effort  to  restore  the  original  status 
of  a  cause  lawfully  brought,  then  the  question  of  jurisdic- 
tion made  by  Johnson  City  must  fail,  it  having  once  com- 
mitted itself  as  an  actor  to  the  jurisdiction  and  powers 
of  the  Fnicoi  Circuit  Court.     It  cannot  be  heard  to  say 
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that  it  invoked  a  power  which  did  not  exist  and  acquired 
property  for  which  it  is  not  ready  to  make  compensation. 

Again;  it  is  said  that  Johnson  City  had  the  absolute 
right  to  discontinue  its  condemnation  proceedings,  and 
that  this  could  not  be  called  in  question  either  at  the  dis- 
missing  term  or  any  subsequent  term.  The  case  of  Cun- 
ningham V.  Terminal  Co.,  126  Tenn.,  343,  is  cited  as  con- 
clusive of  this  position  and  as  rendering  useless  any  de- 
bate. We  have  carefulUy  re-read  that  decision  and  find 
therein  two  or  three  propositions  which  demonstrate  that 
the  petitioner  did  not  at  the  time  it  took  the  nonsuit  in 
question  have  the  right  to  discontinue,  assuming  for  the 
time  being  that  the  statement  of  fact  of  the  Hannum  peti- 
tion that  the  city  had  taken  poseession  of  the  property  be 
true.  It  is  stated  in  the  Cunningham  case  that  it  is  too 
late  to  dismiss  if  title  has  been  vested  or  possession  has 
been  taken.  This  is  also  the  rule  laid  down  in  Lewis  on 
Eminent  Domain,  section  954,  3rd  Ed.  We  draw  a  dis- 
tinction between  the  abandonment  of  an  enterprise  by  the 
condemning  party  and  the  abandoning  of  suit.  The  for- 
mer is  generally  allowed.  The  latter  is  denied  where  pos- 
session has  been  taken  and  the  property  used.  This  is 
the  only  just  rule.  So  that  the  city  should  not  have  been 
allowed  to  dismiss  the  proceeding  at  the  time  the  nonsuit 
was  entered.  In  other  words,  at  that  time  it  had  become 
the  defendant  in  the  proceeding,  and  therefore  powerless 
to  dismiss  the  suit,  and  thus  remitting  the  land  owners 
to  a  doubtful  independent  suit  to  recover  the  value  of 
property  which  had  been  taken. 

We  interpret  the  agreement  made  with  reference  to  the 
pending  case  as  a  stipulation  that  the  only  questions  to 
be  determined  after  favorable  termination  of  the  equity 
suit  would  be  the  amount  of  damages  to  which  the  defend- 
ants were  entitled  and  the  proportions  in  which  the  dam- 
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ages  would  be  shared.  It  was  recited  in  this  agreement 
in  substance  that  the  suit  was  properly  brought,  and  that 
the  defendants  were  the  owners  of  the  land,  and  that  each 
might  show  his  respective  interest^  and  that  damages  should 
be  accordingly  adjudged.  But  in  addition  to  this,  it  is 
alleged  in  the  petition  that  by  virtue  of  this  agreement  as 
well  as  by  the  suit  Johnson  City  took  possession,  and 
this,  of  course,  must  be  treated  as  having  been  done  by 
consent,  as  the  Court  will  not  presume  an  unlawful  entry. 

It  is  said  that  no  jury  of  view  had  ever  made  a  report, 
that  there  was  no  confirmation  of  report,  and  no  vestiture 
of  title  in  the  condemning  party.  Again,  referring  to 
our  duty  of  assuming  the  facts  to  be  as  stated  in  the  peti- 
tion, we  have  the  case  of  a  condemning  party  who  is  given 
possession  with  mere  reservation  of  the  question  of  dam- 
ages to  be  subsequently  determined.  In  such  case  it  is 
imneceasary  to  have  formal  entry  or  &  full  report  and 
vestiture  of  title;  or  as  for  that  matter  it  is  wholly  un- 
necessary to  have  any  jury  of  view  at  all.  The  only  thing 
left  to  do  is  to  have  the  question  of  damages  determined 
by  a  common  law  jury:  Power  Co.  v.  Lay,  182  S.  W., 
253. 

But  it  is  urged  that  the  Circuit  Judge  had  no  power 
at  a  subsequent  term  to  revoke  an  order  pronounced  at  a 
preceding  term.  This  is  the  general  rule,  but  it  must 
yield  to  those  exceptions  provided  by  statute  for  correct- 
ing or  annulling  judgments  and  decrees.  The  very  pur- 
pose of  the  writ  of  error  coram  nobis  is  to  show  at  a  sub- 
sequent term  and  within  twelve  months  that  the  Circuit 
Judge  was  in  error  with  respect  to  facts  which  if  present 
or  known  would  have  prevented  the  entry  of  the  judgment 
in  question:  7  Ency.  Tenn.  Dig.,  page  604.  Any  prac- 
tice which  enables  a  trial  Court  to  correct  its  errors  and 
do  justice  and  obviate  an  appeal  should  be  commended. 

82 
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It  is  next  contended  that  the  errors  were  matters  of 
law  and  not  those  of  fact.  This  will  have  to  be  determined 
upon  a  hearing  of  the  matters  raised  by  the  petition.  We 
are  convinced  that  it  cannot  be  determined  upon  the  face 
of  the  petition  that  the  errors  are  those  of  law.  It  is 
manifest  that  some  mistakes  of  facts  are  averred.  Whether 
they  are  sufficient  to  justify  revocation  is  a  question  to  be 
ultimately  determined. 

The  sufficiency  of  the  facts  to  warrant  annulment  is 
also  challenged.  We  are  persuaded  after  careful  consid- 
eration that  if  the  Court  had  known  at  the  time  of  the 
taking  of  the  voluntary  nonsuit  that  the  city  had  taken 
possession  of  the  property  pursuant  to  the  action  and  the 
agreement,  discontinuance  would  not  have  been  allowed. 
We  think  this  is  reinforced,  that  is,  that  the  Court  would 
have  been  more  disinclined,  had  he  been  aware  of  the 
agreement  above  referred  to,  and  of  the  whole  status  of 
the  case  and  of  the  parties.  We  think  also  that  the  fact 
that  the  landowners  were  ignorant  of  the  motion  to  dis- 
miss and  were  not  anticipating  any  such  step  were  mat- 
ters  of  grave  moment.  All  these  facts  and  considerations 
would  have  been  sufficient  to  have  justified  the  denial  of 
the  motion  to  dismiss.  It  is  also  allied  that  the  step  in 
question  surprised  the  defendants  and  that  it  was  a  fraud 
upon  them.  There  is  warrant  for  these  assertions,  such 
warrant  as  entitles  petitioners  to  a  trial  of  the  matters  of 
their  petition. 

It  is  urged  that  the  defendants  in  the  -condemnation  pro- 
ceedings were  guilty  of  negligence.  This  negligence,  if 
any,  is  not  suggested  by  the  averments  of  the  petition.  It 
is  alleged  that  Dr.  Hannum  was  ill  and  not  present,  and 
that  he  was  not  expecting  any  move  to  be  made;  that,  in 
fact,  by  virtue  of  the  agreement  the  landowners  were  the 
parties  who  were  first  to  take  action  in  the  condemnation 
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proceeding.  These  matters  should  be  developed  upon  a 
hearing  before  it  can  be  determined  that  the  landowners 
were  guilty  of  such  negligence  as  would  deny  them -the 
right  to  the  remedy  which  they  seek.  It  is  axiomatic  that 
a  petitioner  must  be  repelled  if  the  mistake  of  the  Court 
was  occasioned  by  the  negligence  of  the  complaining  party. 
But  this  is  a  question  of  fact.  Besides,  this  question  of 
negligence  cannot  be  determined  without  taking  into  con- 
sideration the  questions  of  surprise  and  of  fraud  which  are 
suggested. 

It  is  contended  that  no  notice  of  the  motion  for  non- 
suit was  necessary  and  that  lack  of  notice  cannot  be  urged 
as  a  ground  of  revocation.  It  is  true  that  there  is  no 
statute  or  rule  requiring  notice  of  such  nonsuit.  But  at 
the  same  time  if  there  were  substantial  reasons  why  the 
dismissal  should  not  have  been  had  and  if  the  party  had 
no  knowledge  of  the  motion  and  no  opportunity  to  resist, 
there  arises  a  case  in  which  a  petition  showing  mistakes 
of  fact  might  be  presented  to  the  Court  as  an  inducement 
for  annulment.  In  this  connection  it  is  pertinent  to  re- 
mark that  if  the  situation  was  such  as  led  the  landowners 
to  believe  that  no  steps  would  be  taken  in  their  absence 
or  without  their  knowledge,  then  the  predicates  of  sur- 
prise and  imdue  advantage  may  be  said  to  arise. 

Learned  counsel  for  the  city  undoubtedly  correctly  con- 
ceived the  practice  to  be  that  a  certiorari  and  supersedeas 
would  lie  to  supersede  an  unwarranted  action  or  order  of 
the  Court;  and  this  remedy  might  be  resorted  to  in  the 
midst  of  the  subsequent  procedings  provided  the  latter 
proceedings  did  not  present  debatable  questions  of  fact. 
But  we  find  in  this  case  that  the  landowners  are  entitled 
to  a  trial  of  the  questions  or  issues  of  fact  tendered  in 
their  petition  and  that  the  Circuit  Judge  was  not  in  error 
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in  receiving  the  petition  and  directing  issue  to  be  taken 
thereon. 

Tf  it  turns  out  on  final  hearing  that  Johnson  City  never 
took  possession  of  the  property  in  question  nor  acquired 
title  to  it,  then  its  order  of  dismissal  must  stand  for  the 
reason  that  at  such  juncture  and  in  such  condition  of 
things  it  would  have  the  absolute  right  to  discontinue,  and 
the  question  of  good  faith  or  surprise  would  be  wholly 
immaterial.  Our  conclusion  is  that  if  it  has  taken  pos- 
session because  of  the  suit  and  the  agreement  it  was  too 
late  for  it  to  assume  the  position  of  a  plaintiff  and  then 
dismiss. 

It  results  that  this  petition  will  be  denied  and  that  the 
cause  will  stand  in  the  lower  Court  for  trial  upon  the 
petition  for  writ  of  error  coram  nobis.  The  city  is  taxed 
with  the  cost  of  this  appeal. 
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Peoples'  Savings  Bank  v.  American  National  Bank. 

1.  Banks.    Collection  of  drafts.    Unknovm  peculiar  customs  of 

local  hank  not  binding. 

The  peculiar  methods  of  collection  pursued  by  a  bank  to  which 
a  draft  for  collection  was  sent  are  not  binding  upon  draft 
owner  unless  he  or  his  transmitting  agent  has  knowledge 
thereof. 

2.  Sams.    Duty  with  respect  to  drafts.    Should  follow  instruc- 

tions, 

A  bank  accepting  a  draft  for  collection  should  follow  instruc- 
tions given  at  the  time. 


Fbom  Wilson  County. 


Appealed  from  the  Chancery  Court  of  Wilson  County. 
J.  M.  Stout,  Chancellor. 

LiLLABD  Thompson  for  Complainant. 

A.  A.  Adams  for  Defendant. 

Special  Justice  R.  H.  Sansom  delivered  the  opinion 
of  the  Court. 

• 

This  case  involves,  and  there  is  presented  to  this  Court 
for  its  determination,  the  question  of  the  liability  or  non- 
liability of  the  (defendant  bank  to  the  complainant  bank 
for  the  amount  of  a  draft  for  $388.09  forwarded  for  col- 
lection by  the  complainant  bank  to  the  defendant  bank. 

The  bill  avers  that  the  complainant,  Peoples'  Savings 
Bank,  is  a  Kentucky  corporation,  having    its    banking 
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house  and  plaoe  of  business  at  Henderson,  Kentucky; 
that  on  December  8,  1911,  the  Henderson  Produce  Com- 
pany of  Henderson,  Kentucky,  shipped  a  carload  of  com 
to  the  Cedar  City  Mills,  at  Lebanon,  Tennessee,  and  drew 
a  draft  therefor  on  the  Cedar  City  Mills  for  $388.09,  at- 
taching to  the  draft  the  bill  of  lading  for  the  carload  of 
corn  shipped;  that  the  shipment  was  made  "shipper's  or- 
ders notified  Cedar  City  Mills";  that  attached  to  the 
draft  were  written  instructions  to  the  defendant,  Ameri- 
can N^ational  Bank,  of  Lebanon,  to  which  the  draft  was 
sent  for  collection  to  "protest  and  telegraph  if  not  paid 
when  presented" ;  that  the  draft  was  received  by  the  Amer- 
ican National  Bank,  and  that  it  held  the  draft  until  the 
14th  day  of  December,  1911,  and  on  that  day  protested 
it;  that  the  draft  had  been  endorsed  by  Henderson  Pro- 
duce Company;  that  the  Cedar  City  Mills,  about  Decem- 
ber 12,  1911,  deposited  with  the  agent  of  the  Tennessee 
Central  Bailroad  at  Lebonan,  a  certified  check  for  the 
amount  of  the  draft  and  was  permitted  upon  so  doing  to 
take  charge  of  the  consignment,  the  carload  of  com ;  that 
the  com  having  been  damaged,  the  Cedar  City  Mills  filed 
a  bill  in  the  Chancery  Court,  enjoining  the  collection  of 
this  certified  check;  that  the  com  was  sold  by  the  Clerk 
and  Master,  as  receiver,  and  realized  an  amount  about 
sufficient  to  pay  the  cost  of  the  Chancery  litigation  and 
the  freight  on  the  car  of  corn,  and  that  the  failure  of  the 
defendant  blink  to  protest  the  draft  and  notify  the  com- 
plainant bank  at  once  released  the  Henderson  Produce 
Company  as  endorser  of  this  draft  from  liability  to  the 
complainant  bank. 

The  bill  charges  that  the  action  of  the  defendant  bank 
in  failing  to  use  due  diligence  in  presenting  the  draft  and 
demanding  payment  thereof  and  in  failing  to  obey  in- 
structions to  protest  for  non-payment  on  presentation  and 
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failure  to  pay,  and  to  give  notice  of  the  presentation  and 
protest  for  non-payment  to  the  drawer  and  endorser,  caused 
the  complainant  to  lose  the  amount  of  the  draft  and  the 
protest  fees  thereon ;  that  the  defendant  bank  did  not  pre- 
sent the  draft  for  payment,  as  it  was  instructed  to  do,  but 
failed  and  omitted  to  present  the  same  until  December  14, 
1911,  and  that  this  carelessness  and  negligence  on  the  part 
of  the  defendant  bank  was  wholly  without  excuse,  as  the 
place  of  business  of  the  Cedar  City  Mills  was  in  the  same 
town  and  war.  within  five  minutes'  walk  of  the  defendant's 
banking  house. 

The  prayer  of  the  bill  is  for  judgment  and  appropriate 
relief  under  the  facts  averred. 

The  defendant  answered  the  bill  and  says:  That  it  de- 
nies .that  the  complainant  is  a  corporation  as  alleged,  and 
demands  proof.  It  denies  that  the  Henderson  Produco 
Company  shipped  the  carload  of  com  on  the  date  averred, 
December  8,  1911,  to  the  Cedar  City  Mills,  or  that  it  drew 
a  draft  on  the  Cedar  City  Mills  or  that  said  draft  was 
attached  as  averred,  and  demands  full  proof.  The  de- 
fendant denies  that  the  shipment  was  made  "shipper's  or- 
ders notified  Cedar  City  Mills."  It  denies  that  any  such 
instructions  as  alleged  were  ever  received  by  it.  It  denies 
that  the  draft  was  sent  to  it  on  the  date  mentioned,  and 
demands  full  proof.  It  denies  that  it  received  the  draft 
as  allied  on  December  9,  1911,  and  denies  that  it  held 
the  draft  until  December  14,  1911,  as  alleged.  It  denies 
that  the  Cedar  City  Mills  deposited  with  the  Tennessee 
Central  R.  R.  Co.  a  certified  check  for  the  amount  of  the 
draft  on  December  12,  1911.  It  denies  that  complainant 
sustained  any  loss  because  of  any  default  on  the  part  of 
the  defendant,  and  denies  that  it  failed  or  refused  to  pro- 
test the  draft  promptly  upon  its  receipt,  but,  on  the  con- 
trary, insists  that  it  complied  with  the  instructions  imme- 
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diately  upon  receipt  of  the  draft ;  that  the  draft  was  pro- 
tested the  day  it  was  received,  and  as  soon  after  it  was 
received  as  it  could  possibly  present  it  for  payment.  It 
denies  that  it  was  guilty  of  any  carelessness  or  negligence 
in  the  premises  and  denies  all  the  all^ations  of  the  bUl. 

Proof  was  taken  in  the  case  under  the  issues  thus  raised 
by  the  bill  and  answer,  and  the  cause  was  finally  heard 
by  the  Chancellor  on  Octoter  23,  1915,  when  he  pro- 
nounced the  following  decree  therein: 

"This  cause  coming  on  to  be  heard  before  the  lion.  J. 
W.  Stout,  Chancellor,  upon  the  entire  record,  the  original 
bill,  answer  of  defendant,  exhibits  and  proof  in  the  cause 
from  all  of  which  it  appears  to  the  Court  that  on  December 
8,  1911,  the  Henderson  Produce  Company  of  Henderson, 
Kentucky,  shipped  a  carload  of  corn  to  the  Cedar  City 
JVfills,  at  Lebanon,  Tennessee,  and  drew  a  draft  on  said 
Cedar  City  Mills  for  three  hundred  and  eighty-eight  dollars 
and  nine  cents  ($388.09),  with  bill  of  lading  attached  and 
discounted,  the  said  draft  with  the  bill  of  lading  attached 
to  the  complainant  bank.  The  draft  was  enclosed  by  the 
complainant  bank  in  a  letter  addressed  to  the  American 
National  Bank,  at  Lebanon,  Tennessee,  and  mailed  at 
Henderson,  Kentucky,  on  the  day  the  draft  was  drawn, 
December  8,  1911.  On  the  14th  day  of  December,  1911, 
the  defendant  bank  presented  the  draft  to  the  drawee,  the 
Cedar  City  Mills,  for  acceptance  and  payment.  The 
drawee  refused  to  accept  or  pay  the  draft,  and  the  draft 
was  protested.  When  the  draft  was  enclosed  to  the  de- 
fendant bank  for  collection  there  was  a  slip  of  paper  at- 
tached to  the  draft,  instructing  the  defendant  bank  to 
protest  and  telegraph  the  complainant  bank,  which  for- 
warded the  draft  for  collection,  if  the  draft  was  not  paid 
when  presented.  The  draft  was  never  paid  and  complain- 
ant bank  charged  the  said  draft  back  to  the  Henderson 
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Produce  Company,  which  had  drawn  it,  the  said  Hender- 
son Produce  Company  having  a  checking  account  with 
complainant  bank.  The  Henderson  Produce  Company  at 
that  time  owed  the  complainant  bank  a  note  of  $300,  on 
which  the  complainant  bank  brought  suit  in  the  Courts 
of  Kentucky,  which  suit  was  defended  by  the  Henderson 
Produce  Company  and  collection  of  the  $300  note  resisted 
on  the  grounds  that  the  complainant  bank  through  its  col- 
lecting agent,  the  American  National  Bank,  was  negligent 
in  presenting  the  draft  for  payment,  and  in  protesting  the 
draft  as  directed  by  complainant  bank,  which  defense 
was  adjudged  to  be  good  in  the  Courts  of  Kentucky,  and 
the  Henderson  Produce  Company  was  successful  in  hav- 
ing the  full  amount  of  the  draft  declared  a  loss  of  the 
complainant  bank  and  not  of  said  Produce  Company.  This 
suit  was  then  brought  by  the  complainant,  the  Peoples' 
Savings  Bank,  of  Henderson,  Kentucky,  to  collect  from 
the  defendant,  the  American  National  Bank,  the  draft 
for  which  the  complainant  bank  had  been  compelled  to 
account  to  the  Produce  Company.  It  is  well  settled  under 
our  uniform  Negotiable  Instrument  Law,  which  is  Chap. 
94,  of  the  Acts  of  1899,  that  a  collecting  bank  must  pre- 
sent a  foreign  bill  or  draft  for  acceptance  and  payment 
within  a  reasonable  time.  There  is  no  proof  in  this  record 
that  this  draft  was  presented  for  payment  before  Decem- 
ber 14,  1911;  there  is  no  proof  in  this  record  as  to  the 
exact  date  on  which  the  defendant  bank  received  the  said 
draft  through  the  mails.  The  great  weight  of  authority 
is  that  a  letter  mailed  will,  reach  or  did  reach,  its  desti- 
nation, and  the  person  to  whom  it  was  addressed,  unless 
there  is  proof  that  it  did  not  reach  its  destination  and 
thereupon  to  whom  it  was  addressed,  in  due  course  of 
mail.  The  proof  in  the  record  shows  that  in  the  due  course 
of  the  mails  a  letter  addressed  at  Henderson,  Ky.,  on  the 
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8  th  of  December,  1911,  or  any  other  month,  would  reach 
Lebanon,  Tenn.,  on  the  next  day,  the  burden  of  the  proof 
is  on  the  party  to  whom  the  letter  was  addressed  to  show 
that  the  letter  did  not  reach  its  destination,  therefore,  if 
the  letter  containing  the  draft  reached  the  defendant,  the 
oolleeting  bank  on  December  9,  1911,  and  the  draft  was 
not  presented  for  acceptance  and  payment  until  Decem- 
ber 14,  1911,  the  defendant  bank  was  guilty  of  such  neg- 
ligence as  renders  the  collecting  bank  liable  to  the  for- 
warding bank  for  any  damages  or  injury  that  it  may  have 
sustained  by  reason  of  the  neglect  or  delay  on  the  part 
of  the  defendant,  the  collecting  bank,  hence  the  complain- 
ant bank  is  entitled  to  a  decree  for  the  amount  of  said 
draft  with  interest  from  December  14,  1911,  protest  fees 
and  the  cost  of  this  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
complainant  have  and  recover  of  the  defendant  the  sum 
of  four  hundred  and  seventy-seven  dollars  and  ninety-three 
cents,  the  amount  of  said  draft  with  interest,  and  also  the 
protest  fees,  amounting  to  two  dollars  and  fifty  cents,  and 
all  the  cost  of  this  suit,  for  which  let  execution  issue.  From 
which  said  decree  the  defendant  prays  an  appeal  to  the 
next  term  of  the  Cburt  of  Civil  Appeals,  at  Nashville,  Ten- 
nessee, which  appeal  is  granted  upon  defendant  giving  bond 
and  the  defendant  is  allowed  until  November  23,  1915, 
in  which  to  file  said  bond." 

And  the  defendant  bank  has  perfected  its  appeal  to 
this  Court,  and  has  assigned  errors,  five  in  number,  there- 
to, that  is,  to  the  Chancellor's  decree. 

The  facts  of  the  case  are  that  on  December  8,  1911,  the 
Henderson  Produce  Company,  of  Henderson,  Kentucky, 
shipped  to  the  Cedar  City  Mills,  at  Lebanon,  Tennessee, 
a  carload  of  com,  the  shipment  being  routed  via  Hopkins- 
ville  over  the  Tennessee  Central  Railroad,  in  I.  C.  car 
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No.  23903.  This  shipment  reached  its  destination^  Leb- 
anon, Tennessee,  at  eight  o'clock  p.m.^  December  11,  1911, 
and  was  placed  upon  the  siding  of  the  Cedar  City  Mills 
either  upon  12th,  13th  or  14th  day  of  December,  1911. 

At  the  time  that  this  shipment  was  made  the  shipper, 
Henderson  Produce  Company,  made  a  draft  for  $388.09, 
the  purchase  price  of  the  consignment,  in  the  following 
words : 

"Henderson,  Ky.,  December  8,  1911.   No.  212. 

"Pay  to  the  order  of  Henderson  Produce  Co., 
Three  Hundred  Eighty  Eight  and  09/100  Dollars 
and  charge  to  the  account  of 

"Hendeeson  Produce  Co. 

"By  Geo.  Smith,  Mgr. 

*'To  Cedar  City  Mills,  Lebanon,  Tenn" 

And  there  was  attached  to  that  draft  a  slip  in  the  follow- 
ing words: 

"Protest  and  telegraph  if  not  paid  when  presented. 

"Peoples'  Savings  Bank, 
'^Henderson,  Ky." 


The  bill  of  lading  was  likewise  attached  to  the  draft 
This  draft  with  the  instruction  slip  thereto  attached  and 
the  bill  of  lading  was  received  by  the  American  National 
Bank  at  Lebanon,  the  defendant  in  this  case,  on  the  morn- 
ing of  December  9,  1911.  On  December  14th,  by  some 
means  the  consignee,  the  Cedar  City  Mills,  secured  access 
to  the  car  loaded  with  the  com  constituting  the  consign- 
ment in  question  and  opened  same  for  the  purpose  of  ex- 
amining the  shipment,  with  the  view  of  ascertaining  its 
condition.  Just  how  that  access  was  secured  in  the  ab- 
sence of  the  bill  of  lading,  which  was  in  the  possession 
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of  the  defendant  bank,  it  having  accompanied  the  draft 
forwarded  by  the  complainant  bank,  is  not  dear,  but  hav- 
ing gained  access  to  it  and  having  opened  the  car  and  hav- 
ing declined  to  accept  the  consignment  by  reason  of  the 
defective  condition  of  the  corn  as  alleged  by  the  consignee, 
and  in  order  to  avoid  bringing  any  reproach  upon  the 
agent  of  the  Tennessee  Central  II.R.,  it  gave  to  the  agent 
of  the  road  its  check  for  the  amount  of  the  consignment, 
certified  to,  be  held  by  the  road  as  indemnity  against  any 
claim  that  might  be  asserted  or  adjudged  against  the  rail- 
road concerning  the  consignment. 

The  Henderson  Produce  Company,  the  corporation  mak- 
ing this  draft,  sold  or  discounted  same  to  the  complainant 
Peoples'  Saving  Bank  on  the  day  the  consignment  was 
made,  and  immediately  upon  its  acquisition  of  the  draft 
by  discount  thereof  and  endorsement  of  the  Henderson 
Produce  Company,  the  complainant.  Peoples'  Savings 
Bank,  mailed  same  to  the  American  National  Bank  with 
instructions  and  •  accompanied  by  the  bill  of  lading  as 
herein  before  stated  and  this  draft  with  the  instruction 
slip  attached  and  the  bill  of  lading  was  received  by  the 
American  National  Bank,  as  this  Court  finds  as  fact,  on 
the  morning  of  December  9,  1911,  and  was  not  presented 
for  payment  until  December  14,  1911,  three  days  after 
it  came  into  the  possession  of  the  defendant  bank. 

As  matter  of  fact,  under  the  record  disclosures  the  draft 
was  never  presented  by  the  defendant  bank  to  the  Cedar 
City  Mills  except  by  telephone  communication.  This 
seems  to  have  been  done  by  one  of  the  officials  of  the  de- 
fendant bank  and  payment  having  been  refused,  another 
official  of  the  bank,  a  notary  public,  then  protested  the 
draft  for  non-payment.  We  state  these  facts  incidentally 
without  passing  upon  the  question  of  the  validity  or  in- 
validity of  protest  made  in  this  way,  it  not  being  essential 
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so  to  do  in  the  view  the  Court  takes  of  the  ease.  Upon 
being  protested  in  this  way^  the  defendant  returned  the 
draft  to  the  complainant  bank,  mailing  it  on  the  evening 
of  December  14,  1911,  and  it  was  received  by  the  com- 
plainant bank  on  December  15,  1911.  It  should  be  fur- 
ther stated  in  order-  to  a  right  apprehension  of  the  facts 
that  the  Henderson  Produce  Company,  the  drawer  of  this 
draft  who  had  discounted  same  to  the  complainant,  Peo- 
ples' Savings  Bank,  was  a  patron  of  that  bank.  The  bank 
had  credited  the  proceeds  of  this  draft  to  the  account  of 
the  Henderson  Produce  Company,  the  endorser  of  the 
draft,  and  insisted  that  the  endorser  was  liable  to  it  for 
the  amount  of  the  proceeds  so  placed  to  its  credit  in  the 
bank.  The  Henderson  Produce  Company  denied  liability, 
and  declined  to  pay,  asserting  its  release  from  liability  by 
reason  of  the  carelessness  and  negligence  of  the  Peoples' 
Savings  Bank  through  its  chosen  agency,  the  American 
National  Bank,  in  failing  to  present  promptly  and  pro- 
test promptly  the  draft  in  question  according  to  special 
instruction  given.  The  result  of  the  litigation  between  the 
two  Kentucky  corporations,  the  consignor  of  the  ship- 
ment, the  Henderson  Produce  Company,  and  drawer  of 
the  draft,  and  the  Peoples'  Savings  Bank,  who  discounted 
the  draft  and  forwarded  same  to  the  American  National 
Bank,  was  that  the  Henderson  Produce  Company  was  held 
not  liable,  and  released  from  liability  as  endorser  of  the 
draft  because  of  the  delay  and  negligence  in  presentment 
and  protest  of  the  draft,  and  as  a  result  the  complainant. 
Peoples'  Savings  Bank,  lost  the  $388.09  that  it  had  cred- 
ited to  the  accoimt  of  the  Henderson  Produce  Company. 
This  litigation  between  the  Henderson  Produce  Company 
and  the  Peoples'  Saving  Bank  was  conduded  about 
August  or  September,  1913,  and  the  bill  in  this  case  was 
filed  the  following  spring,  April  1,  1914. 
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Under  the  facts  the  question  this  Court  is  called  upon 
to  determine  is  whether  or  not  the  Chancellor  was  right 
in  his  conclusion  reached  in  holding  the  defendant,  Amer- 
ican National  Bank,  liable  for  the  amount  of  this  draft. 

While  there  are  five  assignments  of  error  there  is  really 
but  one  question  involved  in  the  case,  and  that  is  the  ques- 
tion whether  or  not  the  defendant  bank  was  guilty  of  such 
negligence  in  its  delay  in  the  presentment  and  protest  of 
this  draft  as  renders  it  liable  to  the  complainant  bank  for 
the  amount  thereof. 

Under  sub-section  2  of  section  7  of  the  Negotiable  In- 
strument Law,  it  is  provided  that  an  instrument  is  payable 
on  demand  where  no  time  for  payment  is  expressed  or 
designated  on  the  face  of  the  instrument.  By  section  59 
of  the  same  law,  the  Negotiable  Instrument  Law,  it  is  pro- 
vided that  every  holder  is  deemed  prima  facie  to  be  the 
holder  in  due  course.  Under  section  81  of  this  Act  it  is 
provided  that  delay  in  making  presentments  for  payment 
is  excused  when  the  delay  is  caused  by  circumstances  be- 
yond the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct  or  negligence,  and  by  point  of  reason- 
ing the  delay  is  not  otherwise  excused  or  excusable. 

It  should  be  noted  that  the  defendant  bank  in  its  answer 
makes  a  general  denial  to  every  averment  made  in  the  bill, 
denying  its  receipt  of  the  draft  and  every  other  allegation. 
Just  why  this  character  of  answer  should  have  been  filed 
it  is  not  material  to  inquire  into,  because  no  question  is 
made  of  the  fact  in  proof,  but  that  it  did  receive  the  draft 
for  collection.  It  is  unable  to  state  clearly  and  positively 
when  it  received  it  and  just  what  steps  were  taken  by  it 
by  reason  of  the  fact  that  its  records  seem  to  have  been 
destroyed  or  rendered  unavailable  for  use  as  a  result  of 
some  flood  disaster.  Perhaps  it  may  experience  some  fur- 
ther difficulty  in  the  fact  that  one  of  its  officials  who  had 
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charge  of  its  affairs  at  the  time  of  the  occurrence  out  of 
which  the  law  suit  arises,  has  since  died,  and  it  could 
not  have  the  benefit  of  his  proof.  Its  real  contention  in 
the  case  is  that  it  is  not  liable  because  it  says  that  its 
custom  with  respect  to  drafts  of  the  character  of  the  one 
in  question  was  to  present  the  draft  on  receipt  and  it,  the 
party  on  whom  the  draft  was  drawn  requested  that  the 
draft  be  held  for  the  arrival  of  the  goods  of  which  it  cov- 
ered the  cost  price,  the  fonvarding  bank  was  then  notified 
that  the  draft  was  presented  and  that  it  is  held  until  the 
arrival  of  the  goods,  unless  contrary  instructions  are  re- 
ceived from  the  forwarding  bank  and  the  custom  is  for 
the  forwarding  bank  to  advise  them  whether  the  draft  is 
to  be  held  until  the  arrival  of  the  goods  and  then  presented 
again  or  not,  but  clearly  under  the  facts  of  this  case  it  did 
not  follow  this  custom. 

The  construction  placed  by  the  defendant  on  the  slip 
accompanying  the  draft  in  these  words,  "protest  and  tele- 
graph if  not  paid  when  presented,"  is  that  it  was  never 
purposed  that  the  presentment  and  protest  should  be  made 
upon  receipt  of  the  draft,  but  that  the  usual  custom  should 
prevail,  allowing  the  opportunity  for  inspection  of  the  con- 
signment and  determination  of  whether  payment  should 
be  made  on  demand  or  the  draft  protested,  and  that  the 
usual  custom  obtaining  in  such  matters  was  observed  in 
this  instance  and  that  therefore  there  is  no  liability. 

The  Court  does  not  construe  the  instructions  in  that 
wav,  but  with  this  draft  in  the  form  it  is  and  with  these 
specific  instructions  accompanying  the  draft  and  with  the 
bill  of  lading  attached,  it  is  manifest  to  the  mind  of  the 
Court  that  the  purpose  and  intention  of  the  consignor  as 
well  as  the  complainant  bank,  the  owner  of  the  draft  by 
discount,  that  this  draft  should  be  presented  along  with 
the  bill  of  lading  upon  it«  receipt  and  payment  thereof 
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demanded,  and  that  no  inspection  should  be  allowed  before 
payment,  because  the  bill  of  lading  was  attached  to  the 
draft  and  forwarded  with  it. 

It  is  apparent  that  the  purpose  in  doing  so  was  to  secure- 
payment  in  exchange  for  the  delivery  of  the  bill  of  lading^ 
authorizing  the  taking  over  by  the  consignee  of  the  ship- 
ment. The  custom  prevailing  in  respect  to  the  handling 
of  collections  by  banks,  especially  the  collection  covering" 
drafts  is  binding  upon  any  party  transmitting  a  collec- 
tion to  the  bank  who  is  cognizant  of  and  familiar  with 
such  customs,  but  this  rule  cannot  be  extended  beyond 
those  who  are  familiar  with  such  customs  except  as  such 
customs  are  conformable  to  and  in  consonance  with  the 
usual  and  ordinary  and  general  customs  obtaining.  In 
other  words,  any  special  custom  obtaining  in  any  special 
bank  outside  of  the  usual  and  ordinary  customs  obtaining^ 
in  banks  generally  are  not  binding  upon  parties  unless 
such  unusual  extraordinary  customs  are  known.  Under 
the  instructions  accompanying  this  draft  it  was  the  duty 
of  the  defendant  bank  to  present  the  draft  for  payment 
upon  receipt  thereof  or  certainly  within  twenty-four  hours- 
after  receipt  thereof,  there  being  no  particular  circum- 
stance shown  in  the  case  why  longer  time  should  have 
been  extended  for  presentment  and  demand.  It  held  the 
draft  for  three  days  without  presentment,  demand  or  pro- 
test and  until  the  evening  of  the  third  day,  when  upon  pre- 
sentment in  the  manner  stated  above,  payment  was  re- 
fused, and  it  protested  the  draft  in  the  way  hereinbefore 
stated,  for  non-payment,  and  as  a  result  of  this  delay  in 
presentment,  demand  and  protest,  and  in  not  following 
the  instructions,  and  as  a  result  of  this  negligence  the 
complainant  having  lost  the  amount  of  the  draft,  we  think 
the  Chancellor  was  entirely  correct  in  his  holding  in  the 
case  in  awarding  judgment. 
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The  authorities  cited  and  relied  upon  in  behalf  of  ap- 
pellant in  80  far  as  they  are  applicable  to  the  facts  of  this 
case  are  not  in  conflict  with  this  holding,  but,  on  the  con- 
trary, are  in  accord.  The  assignments  of  error  are  over- 
ruled and  the  decree  of  the  Chancellor  is  affirmed  with 
cost. 


J.  K.  Wilson  v.  C.  P.  Faw. 

Substantially  affirmed  by  the  Supreme  Court  at 

Knoxville,  1916. 

1.  Book  Debt  Law.    Reliance  upon  other  testinumy.  Limitation 

of  action  under. 

Where  a  plaintiff  in  suing  upon  an  account  testiflee  that  he  de- 
livered the  goods  recorded  in  his  book  of  accounts,  and  that 
the  entries  were  simultaneously  made  and  are  correct,  but 
does  not  make  any  effort  to  comply  with  the  requirements 
of  the  book  debt  law,  his  action  will  be  treated  as  one  in 
account  or  indehitates  assumpsit,  and  not  under  the  book 
debt  law;  and  the  two-year  limitation  therein  will  not  be 
held  to  apply. 

2.  IJMITATION  OF  ACTIONS.    Mutuol  accounts.    What  are.    Money 

advancement  with  credits  for  goods. 

An  account  for  monies  advanced  in  differing  sums  for  several 
years  with  credit  for  goods  bought  and  labor  done,  is  a 
mutual  one.  And  mutuality  is  not  destroyed  with  respect  to 
one  item  by  its  being  shown  that  it  was  a  balanced  or  stated 
account  more  than  six  years  old. 


From  Washington  County. 

Appeal  in  error  from  the  Circuit  Court  of  Washington 
County.    Dana  Harmon^  Judge. 
ss 
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James  B.  Cox  for  Plaintiff  in  Error. 

Gaudnbb  &  Barlow  for  Defendant  in  Error. 

Mr.  Justic£  Hiqoins  delivered  the  opinion  of  the 
Court 

-Faw  sued  Wilson  on  an  account  aggregating  $81.96. 
The  Circuit  Judge  rendered  judgment  for  this  amount, 
and  Wilson  has  appealed  and  assigned  errors.  We  shall 
consider  first  that  assignment  to  the  effect  that  there  is 
no  evidence  to  support  the  judgment. 

It  is  urged  that  there  is  no  evidence  in  the  record  other 
than  a  certain  book  account  which  was  objected  to,  and 
should  have  been  excluded,  and  that  the  Court  had  no 
warrant  for  granting  a  recovery.  It  is  our  duty  to  take 
the  most  favorable  view  of  the  testimony  that  may  arise 
in  support  of  the  plaintiff's  claim;  and  we  mnti  affirm 
the  judgment  if  there  is  any  theory  upon  the  competent 
testimony  upon  which  plaintiff  may  recover:  Brooks  v. 
Paper  Co.,  10  Pick.,  701. 

There  were  only  two  witnesses,  the  plaintiff  below  and 
the  defendant.  Plaintiff  Faw  produced  his  book  of  ac- 
counts and  stated  that  defendant  was  indebted  to  him  as 
shown  thereby.  There  was  no  attempt  by  him  to  prove 
that  the  entries  had  been  made  by  him  or  that  they  were 
correct.  If  this  bad  been  all,  there  would  be  grave  doubt 
as  to  whether  there  had  been  adduced  any  material  evi- 
dence upon  which  a  judgment  could  be  based.  But  upon 
re-examination,  or  upon  being  recalled,  Faw  testified  that 
his  books  were  correct,  that  all  credits  had  been  given, 
that  he  had  made  proper  entries,  that  he  had  advanced 
to  the  defendant  all  the  sums  of  money  which  were  charged 
on  the  account,  and  that  the  defendant  owed  him  the  sums 
shown  by  the  book.    Defendant  Wilson  virtually  admitted 
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that  lie  had  mn  accouat  with  Faw  and  had  been  paid  dif- 
ferent amis  and  was  entitled  to  piH^er  credits,  but  daimed 
that  he  was  entitkd  to  a  set-off  of  $100. 

It  is  dear  that  the  foregoing  embraoes  materiid  cnri- 
dence  npon  which  the  Court  could  found  a  judgment  in 
favor  of  Faw.  This  evidence  was  sneh  as  tended  to  ehow 
or  warrant  the  conclusion  that  Wilsooi  had  been  advanced 
the  several  sunuB  of  money  charged  against  him  and  had 
been  given  all  credits  of  trunks  which  had  been  made  by 
him,  and  that  these  entries  were  made  by  Faw  contem- 
poraneously with  the  several  transacttons,  and  that  Wil- 
son was  indebted  to  the  amount  ^own.  We  overrule  the 
fifth  assignment  of  error,  and  proceed  to  treat  in  connec- 
tion therewith  the  fourth  assignment,  which  is  to  the  effect 
that  the  Court  erred  in  not  holding  that  Wilsooi  was  en- 
titled to  a  set-off  of  some  hundred  dollars  as  damages  for 
breach  of  an  alleged  contract  whereby  Faw  had  agreed 
to  give  Wilson  employment  as  trunk  manufacturer.  The 
evidence  upon  this  feature  was  conflicting,  and  there  was 
thus  presented  an  issue  of  fact  upon  which  the  finding 
with  supporting  testimony  was  against  Wilson.  This  is 
conclusive  upon  us  and  necessitates  the  overruling  of  the 
fourth  assignment  of  error. 

The  first  assignment  of  «rror  is  too  general  and  will 
be  disregarded.  In  the  secoad  assignment  it  is  insisted 
that  the  Court  was  in  error  in  admitting  the  testimony 
of  Faw  as  to  the  book  account  and  in  entering  judgment 
thereon,  because  the  account  had  accrued  more  than  two 
years  before  suit  was  brought.  While  this  assignment 
is  not  as  full  as  our  rules  require,  we  have  decided  to  waive 
this  matter  and  to  treat  of  the  substantial  question  pre- 
sented. 

This  question  arose  upon  the  plea  of  Wilson  that  the 
account  was  a  book  account  and  more  than  two  years  old, 


516  OODDBT  OF  CIVIL  APPEALS, 

Wilson  V.  Faw. 

and  therefore  not  collectible;  and  this  plea  was  followed 
by  an  objection  made  to  the  introduction  of  the  book  at 
the  time  Faw  was  being  examined  as  a  witness.  The  last 
item  upon  the  account  was  entered  in  1910,  some  five  years 
before  this  action  was  started,  and  if  the  book  debt  law 
should  be  literally  applied  plaintiff  below  will  have  to  be 
denied  a  recovery.  But  the  record  fails  to  disclose  any 
effort  by  plaintiff  to  pursue  the  book  debt  statute:  Shan- 
non's Code,  5562,  wherein  it  is  provided  that  a  plaintiff 
may  prove  his  account  by  a  supplementary  oath  to  the  effect 
that  he  had  no  other  means  of  proving  his  account,  that 
the  goods  were  actually  delivered,  that  all  credits  had 
been  given  and  that  the  defendant  justly  owed  the  bal- 
ance: Haley  v.  McPherson,  3  Humph.,  704.  Instead  of 
so  doing,  plaintiff,  on  re-examination,  swore  that  he  had 
made  the  deliveries  or  payments  of  money  charged,  and 
had  himself  entered  proper  credits,  but  without  any  de- 
claration that  the  account  was  his  only  proof.  He  stated 
that  the  book  was  the  only  means  by  which  he  could  es- 
tablish the  amount,  and  this  is  quite  different  from  a  state- 
ment that  his  account  book  was  the  only  means  of  proving 
payment. 

It  is  well  to  recite  that  the  sole  objection  made  in  the 
lower  Court  was  that  the  account  book  was  inadmissible 
because  it  covered  transactions  more  than  two  years  old, 
and  was  rendered  incompetent  by  the  statute  aforesaid. 
It  was  not  urged  that  the  account  was  not  regularly  nor 
accurately  kept.  Hence,  the  presumption  must  be  that 
Faw  did  keep  the  account  according  to  the  custom,  that  is, 
contemporaneously  and  correctly. 

We  have  carefully  examined  all  the  old  authorities  with 
reference  to  the  book  debt  law  and  have  looked  into  many 
recent  adjudications  and  comments  upon  this  archaic  stat- 
ute.    A  singular  thing  brought  out  by  this  examination 
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is  that  there  is  not  to  our  knowledge  a  single  case  in  Ten- 
nessee dealing  with  the  question  since  the  passage  of  the 
statute  removing  from  suitors  the  disability  of  interest. 
The  last  reported  case  seems  to  be  that  of  Forsee  v.  Mat- 
lock j  7  Heisk.,  421.  This  nonuser  affords  a  oognent  basis 
for  the  assumption  that  after  parties  were  permitted  to 
become  witnesses  the  book  debt  statute  fell  into  quasi 
desuetude.  It  is  not  necessary  to  decide,  nor  probably 
should  we  so  hold,  that  the  statute  was  repealed  or  no 
longer  available.  We  can  conceive  of  cases  where  it  may 
yet  be  resorted  to  by  way  of  necessity.  But  we  do  decide 
that  when  a  plaintiff  takes  the  stand  in  a  case  upon  account 
he  may  corroborate  his  testimony  by  proving  the  account 
he  has  contemporaneously  kept,  and  that  when  this  is  done, 
plaintiff  is  proceeding  in  assumpsit  or  upon  the  action  of 
account  and  not  under  the  book  debt  law :  1  C.  J.,  670 ; 
10  Ruling  Oases,  p.  1171;  4  Chamberlayne's  Evidence, 
sections  3059,  3051,  3062,  3068;  see,  also,  52  L.  E.  A., 
566.  A  sound  mamix,  a  Cokean  expression,  is  that  when 
the  reason  of  a  rule  ceases  the  rule  itself  ceases.  It  is 
universally  known  that  the  book  debt  law  was  passed  to 
enable  merchants  to  collect  small  accounts  by  producing 
their  books,  and  this  notwithstanding  the  law  prohibiting 
parties  from  testifying.  Now,  when  interest  is  not  a  dis- 
qualification a  plaintiff  may  testify  unrestrictedly  as  to 
matters  connected  with  the  lawsuit  and  may  support  his 
testimony  by  all  circumstances  importing  credibility,  such 
as  simultaneous  entries  and  presumptions  of  regularity. 
See  authorities  above.  When  such  is  the  case  he  brings 
his  suit  upon  other  bases  than  those  afforded  by  the  ac- 
count book.  Consequently  the  restrictions  as  to  time  and 
amount  imposed  by  the  book  debt  law  are  eliminated. 

After  a  careful  consideration  of  this  question  we  have 
reached  the  Conclusion  that  defendant  cannot  stand  upon 


518  COUIRT  OF  CIVIL  APPEALS, 

the  limitations  in  the  book  debt  law.  We  overrule  the 
second  assignment  of  error. 

In  the  third  assignment  it  is  insisted  that  the  Court 
was  in  error  in  holding  that  this  was  a  mutnal  account, 
and  that  the  statute  of  limitations  of  six  years  was  not  a 
bar  to  several  items  whieh  were  more  than  six  years  old. 
Plaintiff  below  testified  that  this  was  a  mutual  account. 
This  was  not  controverted  by  Wilson.  No  other  ccmclu- 
sion  can  be  arrived  at  after  inspecting  the  account.  Hence, 
the  Court  was  not  in  error  in  treating  this  as  a  mutual 
account  such  as  would  save  all  the  items  from  the  bar  of 
the  statute,  the  last  entry  being  within  six  years.  Some- 
thing was  said  by  learned  counsel  about  striking  out  the 
first  item  of  $25.64  for  the  reason  that  it  was  more  than 
six  years  old  and  was  the  mere  balance  of  an  account 
stated,  and  thus  a  mere  debt  and  not  an  item  of  account 
But  it  is  found  to  he  an  item  entered  as  upon  account  and 
must  be  treated  as  sueL 

We  overrule  all  assigunents  of  enor  and  affirm  the 
judgment  of  the  hwer  Court  wUkt  eoBts. 
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Sabah  J.  Stout  v.  W.  R.  Kebnbll  et  al. 

Certiorari  denied  by  Supreme  Court,  1916. 

1.  Peincipal  and  Agent.    Fraud  of  latter  in  negotiating  trade 

adopted  hy  former. 

The  principal  is  chargeable  with  the  consequenceB  of  a  fraud 
committed  by  his  agent  in  consummating  a  trade  desired  by 
the  principal. 

2.  Same.    Fraud  committed  hy  agent  of  both  parties. 

Where  a  person  is  acting  as  agent  of  both  parties,  but  agency 
with  respect  to  one  is  concealed,  and  consummates  a  deal 
whereby  financial  loss  results,  the  opposite  party  will  be 
held  liable  upon  the  ground  that  it  was  a  fraud  upon  the 
other  to  conceal  the  fact  of  Joint  or  mutual  agency.         ^  . 

3.  Innocent  Pubchaser.    Members  of  Partnership,    Knowledge 

possessed  by  one  member. 

A  partnership  dealing  in  real  estate  cannot  rely  npon  the 
pleft  of  Innocent  purchaser  where  one  member  of  the  con- 
veyee  firm  had  knowledge  of  an  outstanding  interest  or 
equity  in  the  land. 


Fbom  Lawbencb  County. 


Appealed  from  the  Chancery  Court  of  Lawrence  County. 

R  B.  Williams  for  Complainant. 

J.  H.  Morrison  for  Defendants. 

Mr.   Justice   Higoins   delivered  the   opinion   of  the 
Court. 

Complainant  filed  this  bill  against    the    defendants^ 
Kemell,  Greorge,  Brewer,  Held  &  Company,  and  one  K. 
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Lee,  for  the  purpose  of  having  a  certain  conveyance  of 
lands  which  she  had  made  by  deed  to  Brown  set  aside  be- 
cause of  fraud  in  its  procurement,  and  to  have  the  land 
restored  to  her.  The  Chancellor  dismissed  her  bill,  and 
she  has  appealed  and  assigned  suj£cient  errors  to  open  up 
for  consideration  every  phase  of  the  case. 

After  careful  consideration  of  this  record,  we  have 
reached  the  conclusion  that  the  learned  Chancellor,  usually 
eminently  correct  in  his  conclusions,  was  in  error  with 
respect  to  the  rights  of  complainant.  We  are  convinced 
that  she  was  the  victim  of  a  gross  fraud,  and  that  nothing 
stands  in  the  way  of  granting  her  full  relief. 

The  land  conveyed  by  her  consisted  of  some  one  hun- 
dred and  forty  acres  lying  in  Lawrence  County.  It  is 
variously  estimated  as  worth  from  $250  to  $500.  But 
this  is  not  material.  For  it  suffices  that  the  land  was  of 
some  value,  whereas  the  note  or  property  which  she  got 
in  exchange  was  absolutely  worthless.  The  recited  con- 
sideration was  $500,  but  it  consisted  of  a  $500  note,  exe- 
cuted by  one  Hudson  and  wife,  to  some  party,  and  was 
a  second  lien  upon  a  parcel  of  land  lying  in  Illinois.  That 
is  to  say,  there  was  an  incumbrance  of  some  $6,000  upon 
the  Illinois  property  that  was  superior  to  a  $1,000  mort- 
gage or  lien,  one-half  of  which  was  evidenced  by  the  note 
which  had  been  endorsed  and  traded  to  Mrs.  Stout,  there 
being  two  notes  of  like  amount.  These  two  notes  had 
been  endorsed  by  the  payee  without  recourse  to  defend- 
ants, Brewer  and  George,  who  in  turn  endorsed  it  with- 
out recourse  to  Mrs.  Stout  in  full  payment  for  the  land. 

One  conclusion  of  fact  which  is  indisputable  is  that 
defendant  Kemell  was  the  agent  of  both  Mrs.  Stout  and 
George  and  Brewer  in  the  making  of  the  trade.  This  may 
not  be  conceded  by  appellees,  but  it  is  byond  controversy 
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that  Kemell  was  acting  as  agent  of  the  purchasers  in  carry- 
ing on  negotiations  with  Mrs.  Stout,  and  this  without  her 
knowledge.  The  contention  of  Gteorge  and  Brewer  that 
£emell  was  solely  the  agent  of  Mrs.  Stout  is  too  thin  to 
be  spread  upon  paper.  The  facts  to  the  contrary  cannot 
be  assailed.  And  whether  he  be  treated  as  the  joint  agent 
of  the  parties  or  as  the  agent  of  George  and  Brewer,  the 
fraud  perpetrated  by  him  must  be  held  to  have  vitiated 
the  transaction  with  Mrs.  Stout. 

George  and  Brewer  were  in  possession  of  the  two  notes 
above  described  and  they  were  of  course  eager  to  trade 
them.  They  were  anxious  to  procure  some  land  such  as 
that  owned  by  Mrs.  Stout,  and  requested  Kemell  to  make 
inquiry  for  such,  with  the  assurance  that  if  a  good  trade 
was  secured  he  would  be  compensated.  Immediately  in 
connection  with  this  engagement  with  Kemell,  Brewer 
told  him  that  he  desired  to  trade  the  paper  in  question. 
This  authorized  Kemell  to  make  a  trade  and  to  use  the 
paper  as  the  inducement  and  means  of  payment,  and  the 
legal  consequence  must  be  that  George  and  Brewer  are 
bound  by  every  representation  made  by  Kemell  in  nego- 
tiating the  exchange  of  the  note  for  the  land. 

Kemell  shamefully  misled  Mrs.  Stout,  who  is  poor, 
illiterate  and  easily  imposed  upon,  and  who  at  the  time  of 
the  trade  was  to  the  knowledge  of  Kemell  exceedingly 
anxious  to  turn  the  little  land  in  question  into  money.  We 
find  that  Kemell  took  her  to  Lawrenceburg  and  made 
numerous  false  representations  as  to  the  value  of  the  note 
in  question,  and  otherwise  deceived  her,  misled  her,  and 
kept  her  in  the  dark  as  to  the  truth  of  the  transaction.  We 
are  also  of  the  opinion  that  he  importuned  Mrs.  Stout 
to  sign  the  deed,  and  overcame  her  doubts  as  to  the  value 
of  the  note,  all  the  time  acting  for  and  in  the  interest  of 
George  and  Brewer,  while  she  considered  him  her  friend, 
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neighbor  and  agent.  These  parties  must  be  treated  as 
having  violated  the  rule  against  using  another's  instru- 
mentalities without  oonsent^ 

As  before  stated,  the  note  in  question  was  valueless. 
The  land  was  sold  under  a  first  mortgage  and  broi^ht  just 
enough  to  satisfy  that  prior  indeixtedness.  This  ia  demon- 
strable that  the  note  was  worthless.  It  is  said  that  the 
land  was  worth  largely  in  excess  of  that,  but  in  so  far  as 
complainant  was  concerned  the  result  would  have  been 
the  same  had  the  first  mortgage  indebtedness  been  smaller. 
It  is  also  urged  that  Mrs.  Stout  could  have  impounded  the 
rents  of  the  Illinois  place  during  the  year  1912.  This 
could  not  have  been  done  in  Tennessee  by  a  second  mort- 
gagee, and  we  are  not  shown  any  Illinois  statute  which 
justified  any  such  procedure  in  that  State.  It  ia  urged 
that  Mrs.  was  guilty  of  negligenee  or  that  her  agent  was 
and  that  because  of  this  dsie  lost.  We  are  of  opinion  that 
nothing  would  have  availed  Mrs.  Stout  by  any  aort  of 
diligeciee  which  the  defendants  mi^t  have  expeeled  her 
to  show. 

But  shove  all  this  we  find  that  EerneU  made  Mrs. 
Stout  believe  that  the  note  in  question  waa  aa  good  aa  the 
cash,  and  that  she  could  get  the  money  vprn  it  art;  any 
bank  and  at  any  time;  and  we  are  persuaded  that  it  was 
this  representation  which  mainly  induced  her  to  eonsum- 
mate  the  trade.  We  cannot  refrain  from  the  observation 
that  this  was  more  than  a  mistake  of  judgment,  and  that 
the  representation  was  made  with  knowledge  of  its  falsity 
or  in  the  absence  of  knowledge  which  would  suggest  the 
contrary,  and  that  as  a  consequence  the  transaction  should 
be  rescinded  as  fraudulent 

We  see  nothing  in  the  alleged  contentions  as  to  inno- 
cent purchasers  to  interfere  with  the  granting  cft  relief. 
It  is  true  that  the  original  transaction    was    negotiated 
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through  Brewer  and  the  deed  was  made  to  George.  But 
both  were  interested,  and  Brewer  aetod  em  agent  of  George 
as  much  as  for  himself.  If  Geoi^  adopted  the  contract 
of  Brewer  he  also  adopted  any  frauds  perpetrated  by 
Brewer  or  by  Kemell,  their  common  agent.  Besides,  we 
are  persuaded  that  the  plaeing  of  the  title  in  George  was 
one  means  of  embarrassing  Mrs.  Stout.  We  do  not  accept 
the  explanation  of  this  feature  of  the  transaction,  or  at 
least  we  do  not  give  it  that  construction  which  appellees 
advance. 

It  is  possibly  true  that  George  executed  a  conveyance 
or  an  instrument  to  Held  &  Co.  But  he  was  a  partner 
of  this  firm  and  must  be  treated  as  fully  cognizant  of  all 
the  facts  of  the  previous  transaction.  In  other  words, 
knowledge  of  the  fraud  of  Brewer  and  Kemell  must  be 
imputed  to  him  as  of  the  day  of  Mrs.  Stout's  conveyance ; 
and  likewise  must  he  be  charged  with  this  knowledge  as 
the  active  m^nber  of  the  firm  of  Held  &  Company.  It 
is  also  our  observation  that  Held  &  Compttny  filed  bo  an- 
swer, but  relied  upon  Oeorge  ^  defend  tor  then.  In  such 
case  the  plea  of  innocent  purchaser  cannot  avail  the  part- 
nership^ 

With  respeel  to  K.  Lee,  to  wk«i  an  alleged  esnueyance 
was  made,  it  suffices  to  say  that  it  is  reasonably  well  estab- 
lished that  there  waa  no  such  person  in  existence.  Com- 
plaiaant  interrogated  a  witness  to  thia  effeet  and  thus 
brought  home  to  defendants  her  contention  that  this  K. 
Lee  was  a  fictitious  personage;  and  yet  defendants  made 
no  effort  to  establish  the  contrary. 

It  results  from  the  foregoing  that  complainant  is  to  be 
decreed  a  right  to  rescind  her  trade  and  recover  her  lands, 
and  to  have  all  contrary  conveyances  held  as  clouds  upon 
her  title.  She  will,  of  course,  deliver  up  to  the  Clerk  and 
Master  the  note  of  defendants  €korge  and  Brewer. 
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• 

We  wish  in  conclusion  to  call  attention  to  a  line  of 
authorities  to  the  effect  that  where  a  person  acts  as  agent 
for  both  parties  without  the  knowledge  of  the  defrauded 
one,  the  latter  may  avoid  the  transaction  upon  the  ground 
of  public  policy.  •  The  law  denies  the  other  party  the  bene- 
fits of  a  transaction  so  tainted  with  fraud:  Homer  v. 
Spencer,  17  L.  E.  A.  (K  S.),  622. 

Defendants  will  pay  the  costs. 


Chas.  C.  Hux  and  Wife  v.  Russell. 

AflSrmed  by  Supreme  Court  as  to  Russell,  1917. 

Estates  by  Entibeties.  Damages  wrongfully  inflicted  during 
joint  life  of  husband  and  wife  are  recoverable  by  the  sur- 
viving spouse. 

Where  damages  were  wrongfully  done  to  real  estate  vested  in 
husband  and  wife  as  tenants  by  the  entirety,  both  at  the  time 
the  clliim  of  damages  arose  and  at  the  time  of  the  death  of 
the  husband,  the  money  subsequently  recovered  or  paid  in 
settlement  for  such  damages  must  be  viewed  as  impressed 
with  the  character  of  real  estate,  and,  therefore,  as  the  prop- 
erty of  the  surviving  wife.  Such  damages  cannot  be  viewed 
as  a  claim  arising  rightfully  and  by  consent  of  aU  parties 
out  of  the  property,  such  as  purchase  money  or  money  due 
for  rents,  etc.  This  view  works  equitable  results  pointed 
out  in  this  case,  but  not  made  the  basis  of  the  decision. 


From  Campbell  Coukty. 


Appealed  from  the  Chancery  Court  of  Campbell  County. 
Hugh  Kyle,  Chancellor. 
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Roy  Johnson  for  Hux. 

W.  A.  Owens  and  J.  N.  Russell  for  Defendants. 

Mb.  Justice  Hughes  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  and  on  behalf  of  the  heirs  at 
law  of  one  Martin  A.  Fine,  who  died  in  July,  1908,  a 
citizen  of  Campbell  County,  and  has  for  its  object  the 
collection  of  certain  moneys  recovered  in  or  paid  in  set- 
tlement of  an  action  brought  by  Martin  A.  Fine  in  his 
life  time,  but  paid  after  his  death,  the  suit  here  being 
based  apparently  on  the  theory  that  the  money  collected 
or  paid  in  that  action  became  impressed  with  the  character 
of  realty,  the  recovery  being  for  damages  to  real  estate; 
and  therefore  on  the  death  of  Martin  A.  Fine  passed  to 
his  heirs  at  law,  just  as  if  at  that  time  realty,  although 
the  bill  in  another  of  its  phases  treats  the  money  as  if 
properly  going  into  the  hands  of  an  administrator  as  if 
personalty.  In  other  words,  the  suit  is  brought  by  and 
on  behalf  of  complainants  as  heirs  at  law  of  Martin  A. 
Fine,  deceased,  alleging  that  Fine  in  his  life  time  brought 
suit  against  the  Southern  Railway  Company  to  recover 
damages  for  injuries  to  real  estate,  but  that,  pending  that 
suit  and  before  any  recovery  or  payment  of  money  therein 
Fine  died,  and  that  another,  one  A.  J.  Carr,  was  appointed 
administrator  of  his  estate,  which  other,  according  to  the 
allegations  of  the  bill,  failed  to  collect  and  properly  ac- 
count for  what  should  have  been  collected  by  him  as  a 
result  of  that  suit,  the  suit  having  been  settled  after  the 
death  of  Martin  A.  Fine,  thus  apparently  treating  the  re- 
covery as  personalty  in  the  hands  of  the  administrator,  or 
which  should  have  gone  into  his  hands;  but  this  action, 
as  indicated,  is  by  the  heirs  at  law  of  Martin  A.  Fine, 
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and  the  allegations  are  that  the  money  paid  in  settle- 
ment of  the  suit  brought  by  Fine  was  paid  to  the  defendant 
J.  Nl  Russell  and  that  Russell  had  accounted  for  the  pro- 
ceeds thereof  by  paying  it  in  part  to  the  widow  of  Mar- 
tin A.  Fine,  thus  wrongfully,  as  the  bill  alleges,  distribut- 
ing it,  in  that  view  of  the  case  treating  the  money  paid  in 
settlement  of  the  suit  brought  by  Martin  A.  Fine  as  being 
impressed  with  the  character  of  real  estate  that  passed  to 
the  heirs  of  Fine,  the  heirs  at  law  clearly  seeking  to  re- 
cover the  money  because  it  represented  and  stood  in  the 
place  of  the  realty,  because  the  title  to  the  realty  passed 
to  the  widow  on  the  death  of  Fine,  it  being  in  the  husband 
and  wife  as  tenants  by  the  entirety  in  his  lifetime.  In  any 
event,  the  bill  charges  that  $500  as  the  result  of  the  set- 
tlement of  the  suit  brought  by  Fine  in  his  life  time,  went 
into  the  hands  of  the  defendant  Russell,  and  that  Rus- 
sell had  failed  to  account  therefor,  and  seeks  to  recover 
for  and  on  behalf  of  the  heirs  at  law  of  Martin  A.  Fine 
the  full  amount  thereof ;  the  allegations  of  the  bill  being 
that  he  had  wrongfully  failed  to  account  for  and  pay  over 
the  money,  and  thereby  had  subjected  himself  to  statutory 
penalties. 

The  widow  of  Martin  A.  Fine,  deceased,  and  certain 
other  defendants  answered  the  bill,  setting  up  certain  de- 
fenses, among  which  the  widow  pleaded  thsit  the  money 
paid  in  settlement  of  the  suit  whioh  had  been  brought  by 
her  bosband  was  for  damages  to  realty,  the  title  to  which 
was  in  her  and  her  husband  ss  tenimts  by  the  entirety, 
and  diaton  her  husband's  death  she  as  the  surviving  spouse 
became  vested  with  the  Ic^al  title  to  the  property,  thus 
evidently  treating  the  m<HLey  which  had  been  paid  in  set- 
tlement of  the  suit  i»  between  her  and  the  administrator  as 
impressed  with  the  character  of  realty. 
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J.  N.  Russell^  Esq.,  one  of  the  attorneys  representing 
the  husband  in  the  suit  whidh  he  had  brou^t  to  recover 
damages  to  the  realty^  received  the  $500  paid  bj  the  rail- 
road company  in  settlement  of  the  claim  for  damages,  and 
it  is  disclosed  that  he,  after  deducting  his  fee  and  the  fee 
of  counsel  associated  with  him  in  that  ease,  paid  to  the 
creditors  of  the  widow,  either  on  her  order  or  otherwise, 
all  the  balance  of  that  collection,  apparently  regarding  the 
money  as  justly  payable  to  the  widow  as  the  surviving 
spouse;  and  he  pleaded  by  way  of  defense  to  this  action 
against  him  seeking  to  hold  him  liable  for  the  money  that 
was  paid  into  his  hands,  that  the  widow  set  up  her  claim 
as  surviving  spouse,  and  also  pleaded  that  she  had  in- 
curred considerable  indebtedness  for  food  and  clothing 
for  the  parties  who  are  now  seeking  the  money  as  heirs 
at  law  of  Martin  A.  Fine,  deceased,  setting  out  that  when 
the  money  was  paid  to  her  they  were  making  their  home 
with  her,  as  they  had  been  prior  thereto,  and  that  he,  Rus- 
sell, had  disbursed  all  the  money,  after  deducting  the  fees 
due  counsel,  in  payment  of  such  claims,  except  the  small 
sum  of  $8.00,  setting  up  and  showing  to  whom  the  pay- 
ments had  been  made. 

The  parties  entered  into  an  agreement  as  to  some  of 
the  material  facts  in  the  case,  and  took  two  depositions, 
on  which  agrement  and  depositions  the  issues  were  tried, 
the  trial  resulting  in  a  decree  against  Russell  in  the  sum 
of  $296.89,  that  being  the  amount  held  to  have  been  er- 
roneously paid  out  by  him  with  interest  thereon.  From 
that  action  of  the  Court  defendant  Russell  and  others 
prayed  an  appeal  to  this  Court,  and  have  here  assigned 
errors. 

That  the  money  was  all  disbursed  by  Russell  and  there- 
fore did  not  go  into  the  hands  of  Carr,  the  administrator 
of  the  estate  of  Fine,  is  established  by  the  agreement  of 
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the  parties.  It  is  also  shown  in  the  record  without  ques- 
tion that  the  title  to  the  real  estate  for  damages  to  which 
the  money  was  paid  in  settlement  of  the  suit  brough  by 
Fine  in  his  life  time,  was  vested  in  Martin  A.  Fine  and 
wife,  Mattie  Fine.  Neither  the  extent  nor  character  of 
the  damages  is  shown  except  that  one  witness  testifies  that 
the  claim  was  for  injuries  to  a  certain  brick  house,  in- 
flicted by  an  explosion  of  a  car  of  dynamite  or  other  high 
explosive,  commonly  known  as  the  "Jellico  Explosion." 
And,  although  it  is  pleaded  in  one  of  the  answers  that 
Martin  A.  Pine  had  in  his  life  time  sold  and  transferred 
the  realty,  there  is  nothing  to  show  that  such  was  a  fact, 
so  that  we  must  treat  the  claim  for  damages  as  having 
arisen  out  of  damages  to  realty,  the  title  to  which  was 
vested  in  Martin  A.  Fine  and  wife  as.  tenants  by  the  en- 
tirety, both  at  the  time  the  claim  for  damages  arose  and 
at  the  time  of  the  death  of  Martin  A.  Fine.  And,  al- 
though the  evidence  is  not  clear  as  to  the  manner  in  which 
the  damages  were  inflicted,  this  Court  must  accept  the 
view  that  they  were  wrongfully  inflicted,  and  not  as  a 
claim  arising  rightfully  and  by  consent  of  all  parties  out 
of  the  property,  such  as  purchase  money  or  money  due  for 
rents,  etc. 

Viewing  the  subject  matter  of  this  suit  in  this  light, 
what  are  the  rights  of  the  parties  ? 

The  husband  and  wife  holding  the  title  to  the  property 
as  tenants  by  the  entirety  did  not  by  contract  or  other  vol- 
untary act  part  with  their  title  to  the  property,  but  what- 
ever loss  was  sustained  was  the  result  of  the  wrongs  of 
another  or  others.  This  being  true,  we  are  of  the  opin- 
ion that  the  money  paid  in  settlement  of  the  claim  for 
damages  cannot  be  regarded  as  if  it  had  been  paid  on  a 
contract  for  the  sale  of  the  property  or  for  its  rental, 
which  view  we  take  for  the  reason  that  if  the  husband 
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himself  or  a  third  party  could^  by  torts  committed  on  and 
against  the  property  held  by  husband  and  wife  as  ten- 
ants by  the  entirety,  lessen  or  destroy  its  value,  then  to 
the  extent  to  which  thus  injured  the  property  would  be 
taken  from  one  of  the  two  tenants  wrongfully  and  with- 
out the  consent  of  that  tenant,  and  if  that  could  be  done 
it  follows  that  by  the  wrong  of  the  husband  himself  or 
the  wrong  of  a  third  party  the  realty  might  be  destroyed 
or  rendered  entirely  worthless,  and  then  the  husband  by 
converting  to  his  own  use  the  claim  for  the  property  he 
could  take  from  his  wife,  one  of  the  tenants  by  the  en- 
tirety, her  interest  in  the  property.  This  view  of  the  sit- 
uation but  shows  (and  attention  is  called  to  it  for  the 
purpose  of  showing),  that  the  rights  of  the  parties  can. 
best  be  served  by  viewing  the  money  collected  for  such 
damages,  us  between  the  husband  and  wife,  as  impressed 
with  the  character  of  real  estate;  and,  to  the  extent  that 
this  action  so  views  the  case,  we  are  of  opinion  that  it  takes 
the  correct  view.  But  the  further  pursuit  of  that  concep- 
tion of  the  case  destroys  the  rights  of  complainant  in  the 
instant  case.  If  the  property,  or  the  proceeds  of  it,  rep- 
resenting the  injury  to  it,  is  to  be  viewed  as  realty  in- 
stead of  personalty,  then  the  husband  would  have  no  more 
right  to  convert  it  to  his  own  use  than  he  had  to  convert 
the  realty  itself  to  his  use,  and  it  would'  follow  that  the 
money  paid  in  satisfaction  of  the  claim  for  damages,  being 
impressed  with  the  character  of  realty,  would  become  the 
property  of  the  surviving  spouse  on  the  death  of  the  other 
one.  So  it  is,  in  that  view  of  the  case,  after  Martin  A* 
Fine  died,  the  sum  of  $500  paid  in  settlement  of  the  claim 
for  damages  to  real  estate,  being  impressed  with  the  char- 
acter of  real  estate,  passed  to  his  surviving  wife.  This 
view  of  the  case  we  regard  as  not  only  one  that  would 
protect  the  rights  of  the  wife  ordinarily,  as  already  pointed 

S4 
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out  herein^  but  a  view  that  works  equitable  results  in  the 
instant  case. 

As  already  herein  pointed  out,  the  sum  of  $242.64,  with 
its  interest,  was  paid  out  by  the  defendant  Kussell  in  sat- 
isfaction of  a  cl&im  or  claims  that  had  arisen  for  sup- 
plies furnished  to  the  family  at  a  time  or  times  when 
some  or  all  of  the  parties  now  seeking  to  recover  the  money 
were  members  thereof,  and  when  the  family  were  in  des- 
titute circumstances.  To  permit  the  children  of  Martin 
A.  Fine,  deceased,  to.  be  parties  to  the  use  of  the  money 
at  a  time  they  were  members  of  the  family  of  the  widow 
when  the  family  was  in  destitute  circumstances,  and  then 
thereafter  to  recover  the  whole  amount,  or  we  might  say 
add  any  part  of  it,  would  be  to  permit  a  course  that  would 
not  work  equitable  results,  whatever  their  view  of  the  sit- 
uation might  be.  We  might  here  say  further  that  the  stip- 
ulation entered  into  by  counsel  for  the  parties  in  this 
cause,  which  it  is  shown  was  done  for  the  purpose  of  sav- 
ing costs,  recites  that  not  only  this  one  payment  was  made 
by  Mr.  Russell,  which  inured  to  the  benefit  of  the  family, 
but  it  is  shown  that  he  made  other  disbursements  for  the 
benefit  of  the  family,  one  of  $15  for  clothes  for  the  chil- 
dren, and  one  of  $18  for  Mrs.  Fine  "to  move  out,"  which 
would  indicate  that  it  was  for  the  family  use,  thus  show- 
ing that  he,  in  fact,  disbursed  more  money  for  the  benefit 
of  the  family  than  was  really  subject  to  disbursement, 
after  deducting  his  fee  and  the  fee  of  his  associate  coun- 
sel. 

Another  view  of  this  situation  is  that,  while  it  is  not 
in  so  many  words  disclosed,  it  appears  with  reasonable  and 
moral  certainty  that  if  the  money  which  forms  the  sub- 
ject matter  of  this  litigation  is  to  be  regarded  as  per- 
sonalty left  by  the  husband  at  his  death,  then  Mrs.  Fine 
would  have  been  entitled  to  a  year's  support  out  of  any 
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other  property  appears  as  an  almost  certainty.  This,  how- 
ever, is  mentioned  only  as  entering  into  the  moral  con- 
sideration. 

So  it  is,  viewing  this  case  as  presenting  the  question  of 
right  of  the  wife  or  the  widow  of  Martin  A.  Fine  to  claim 
the  money  paid  to  defendant  Kussell  as  impressed  with 
the  character  of  realty,  a  view  clearly  taken  of  it  by  com- 
plainants, and  the  one  of  which  their  claim  is  presented 
to  this  Court,  as  well  as  one  which  works  out  the  equities 
of  the  parties,  and  therefore  a  sound  one  in  the  instant 
case,  we  are  of  opinion  that  the  decree  of  the  Chancellor 
was  and  is  erroneous,  and  that  it  should  be  reversed  and 
the  suit  dismissed  at  the  cost  of  complainants;  and  a  de- 
cree will  be  entered  here  to  that  effect. 
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Sam  Chunn  v.  Memphis  Flooeing  Co. 

Affirmed  by  Supreme  Court,  1917. 
(See  note  at  end.) 

1.  iNDEPENDEiTT    CoNTBAOTOR.      Relation  uot  to  he  determined 

solely  ty  wording  of  contract. 

Where  the  defense  of  Independent  contractor  is  urged  the  rela- 
tion is  not  to  be  decided  solely  upon  the  terms  of  the  con- 
tract, but  by  the  situation  and  subsequent  conduct  of  parties. 
Merely  denominating  one  an  independent  contractor  does 
not  make  him  so. 

2.  Same.    Things  to  te  considered  in  determining.    Omission  of 

customary  provisions. 

In  determining  whether  the  relation  exists  it  is  essential  that 
the  nature  of  the  work,  the  previous  relations  of  the  parties, 
the  omission  from  the  contract  of  customary  provisions,  and 
retention  of  control  of  premises  and  many  other  considera- 
tions should  be  brought  into  view. 

3.  Same.    Mere  superintendent  is  not. 

A  man  employed  merely  to  superintend  an  improvement  is 
not  an  independent  contractor,  although  he  engages  the 
laborers  and  fixes  their  compensation  and  is  charged  with 
materials  used,  if  it  be  made  to  appear  that  his  employer 
retained  the  right  to  control  him  as  to  detail  and  method. 

4.  Same.    Supreme  tests  as  to  relation. 

Two  tests  of  prime  importance  are:  1.  Whose  will  and  wishes 
did  the  man  give  expression  to  by  detail  and  method,  his 
own  or  those  of  his  principal?  And,  2.  Did  or  did  not  the 
principal  reserve  the  right  to  control  the  actions  of  the  con- 
tractor?   In  other  words,  for  whom  was  he  working? 

5.  Same.    Burden  of  proof  hose  of  douM  resolved  in  servants 

favor. 

Where  a  landowner  is  having  work,  especially  remodeling, 
done  upon  his  premises,  the  burden  is  upon  him  to  show 
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that  the  work  was  done  by  an  independent  contractor  if  he 
relies  upon  that  defense  to  an  action  for  personal  injuries 
brought  by  one  employed  to  assist.  And  in  case  of  doubt  as 
to  the  relation  the  doubt  should  be  resolved  in  favor  of  the 
injured  servant. 

6.  Same.    Master  and  servant  estoppel  to  deny  relation. 

A  party  may  by  his  conduct  toward  another  estop  himself 
to  deny  the  relation  of  master  and  servant,  as  by  conduct 
reasonably  calculated  to  give  origin  to  the  belief  that  the 
relation  exists. 

7.  Practice  in  Appellate  Coubt  whebb  Judgment  Non  Obstante 

Vebsdicto  Revebsed. 

In  case  the  action  of  the  lower  court  in  pronouncing  Judgment 
for  defendant  notwithstanding  verdict  is  reversed,  the  proper 
practice  is  to  remand  the  case  with  directions  to  pass  upon 
motion  for  a  new  trial. 


Feom  Shelby  County. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County,  Part  3.    T.  B.  Pittman,  Judge. 

Oaeuthees  Ewing  and  B.  E.  King  for  Plaintiff  in 
Error. 

Brown  &  Andeeson  for  Defendant  in  Error. 

Me.  Justice  Hiqgins  delivered  the  opinion  of  the 
Court. 

Sam  Chunn  instituted  this  suit  against  the  defendant 
in  error,  whom  we  shall  call  defendant,  to  recover  dam- 
ages for  personal  injuries  claimed  to  have  been  sustained 
by  him  while  in  the  service  of  the  defendant  as  a  carpen- 
ter.    Among  other  defenses  urged  was  that  plaintiff  was 
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the  servant  of  one  Henson,  to  whom  the  work  had  been 
let  as  an  independent  contract,  and  that  he  was  at  no 
time  an  employee  of  the  defendant.  Another  issue  was 
raised  upon  the  general  plea  of  not  guilty. 

It  was  the  conception  of  the  learned  counsel  for  both 
sides  that  the  question  as  to  whether  Henson  was  an  inde- 
pendent contractor  was  one  of  law  for  the  Court;  and  it 
was  agreed  that  this  might  be  reserved  for  decision  after 
rendition  of  a  verdict  by  the  jury  upon  the  other  issues 
in  the  case.  The  trial  proceeded  in  due  order,  and  the 
jury  were  charged  with  respect  to  all  points  except  that 
of  the  relation  between  the  plaintiff  and  the  defendant. 
The  verdict  was  that  plaintiff  was  entitled  to  a  recovery 
of  $7,000,  provided  it  be  decided  that  he  was  in  the  serv- 
ice of  the  defendant. 

Upon  the  return  of  this  verdict  the  defendant  moved 
the  Court  for  judgment  notwithstanding  the  pronounce- 
ment of  the  jury,  and  the  defendant  also  moved  the  Court 
for  a  new  trial  upon  the  issues  that  were  submitted  to  the 
jury.  Upon  consideration  of  these  matters  the  Court 
pronounced  judgment  for  defendant  non  obstante 
veredicto  and  declined,  or  it  may  be  that  he  omitted  any 
disposition  of  the  defendant's  motion  for  a  new  trial  upon 
the  facts.  Plaintiff  excepted  to  the  pronouncing  of  judg- 
ment in  favor  of  the  defendant  and  is  here  assigning 
errors. 

The  questions  of  practice  arising  upon  the  record  are 
quite  singular,  and  will  have  to  be  met  in  some  way  in  dis- 
posing of  the  caae.  Our  first  observation  is  that  this  was 
one  case  in  which  the  verdict  of  a  jury  upon  the  relation 
of  the  parties  would  have  been  emminently  proper,  espe- 
cially upon  two  disputed  phases  suggested  by  the  proof. 
One  of  these  was  as  to  whether  or  not  the  defendant,  not- 
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withstanding  its  arrangement  with  Henson,  exercised  some 
diegree  of  control  or  had  the  right  to  control  the  method 
and  detail  of  the  work  undertaken.  The  other  question 
was  as  to  whether  the  defendant  so  far  conducted  itself  as 
to  justify  Chunn  in  the  belief  that  he  was  in  its  service  in 
such  a  way  as  to  create  an  estoppel  to  deny  the  relationship. 
But  it  seems  that  the  relationship  of  the  parties  was  by 
express  or  implied  consent  to  be  determined  by  the 
Court. 

We  have  given  this  case  much  thought,  and  have  reached 
the  conclusion  that  the  learned  Circuit  Judge  was  in  error 
in  resolving  this  question  of  relationship  in  favor  of  the 
defendant.  An  extended  and  padded  opinion  could  be 
written  about  this  subject,  but  we  deem  this  unnecessary, 
for  the  reason  that  this  is  one  controversy  that  is  peculiar 
in  itself,  and  to  which  any  tribunal  to  which  it  is  submitted 
must  exercise  an  independent  and  commonsense  judgment* 
It  is  so  absurd  to  obscure  the  points  at  issue  by  "quota- 
tions." •        I 

The  record  discloses  the  following  state  of  facts,  most  of 
which  are  beyond  any  dispute,  the  remainder  of  which  are 
QstabliAed  by  the  decided  preponderance  of  the  evidence. 
(We  make  reference  to  this  matter  of  dispute  for  the  reason 
that  the  greater  portion  of  the  briefs  of  both  sides  is  taken 
up  with  controversies  as  to  matters  of  fact)  : 

The  defendant  is  a  flooring  manufacturing  company, 
owning  and  operating  extensive  mills  and  premises  in  the 
city  of  Memphis.  In  particular  it  owned  or  had  in  pos- 
session two  buildings  between  which  was  an  intervening 
space  of  some  fifty  feet.  It  was  the  desire  of  the  company 
to  fill  in  this  space  with  a  building,  and  to  this  end  it  in- 
vited the  submission  of  propositions  by  contractors.  These 
bids  approximated  $1,800.00.    Henson  thereupon  proposed 
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to  the  company  that  it  engage  him-  to  perform  the  work 
of  construction  according  to  specifications  submitted  by 
him  calling  for  the  expenditure  of  about  $1,400.00.  This 
brought  about  negotiationa  between  them  and  resulted  in  a 
contract  or  engagement  whereby  the  defendant  was  to 
furnish  the  materials  and  keep  the  time  of  the  laborers 
and  to  pay  them,  Henson  hiring  the  laborers  and  fur- 
nishing the  tools  and  doing  the  work  under  an  effort  to 
restrict  the  cost  to  $1,400.00 ;  and  if  Henson  was  success- 
ful in  this  respect  he  was  to  receive  ten  per  cent  for  tihe 
amount  of  materials  used  and  labor  employed,  with  a  stipu- 
lation or  reservation  that  if  the  cost  exceeded  this  $1,- 
400.00,  the  matter  of  Ilenson's  compensation  was  to  be 
adjusted  by  some  new  arrangement  with  the  defendant's 
manager.    The  contract  was  oral. 

We  have  carefully  scrutinized  this  record  for  the  pur- 
pose of  ascertaining  whether  there  was  any  reservation  in 
the  company  of  the  right  to  control  Henson  with  respect  to 
the  manner  of  the  work  or  whether  it  was  wholly  committed 
to  his  dictation,  with  responsibility  to  the  company  for  the 
result  only.  There  is  nothing  expressed  about  either  of 
these  features,  but  the  more  probable  inference  is  that  a 
right  of  control  with  respect  to  some  of  the  details  was  re- 
served to  the  defendant.  But  even  admitting  that  the  con- 
tract in  haec  verba  gave  the  exclusive  control  to  Henson, 
there  is  some  evidence  of  a  cogent  nature  tending  to  show 
that  the  company  did  exercise  some  directing  power  over 
Henson  during  the  existence  of  the  contract.  This  is 
gathered  from  the  testimony  of  Humphreys,  the  general 
superintendent,  and  from  Henson,  both  of  whom  admit 
the  variation  of  the  contract  in  some  important  particu- 
lars. But  we  repeat  that  the  contract  itself  does  not  n^a- 
tive  the  right  in  the  company  to  control  the  time  and  meth- 
ods of  work  of  Henson  and  the  laborers  under  him. 
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The  reoard  is  also  silent  as  to  the  costs  of  the  material 
and  the  method  of  charging  them  to  Henson ;  and  there  is 
nothing  whatever  to  show  in  what  way  Henson  was  to  pay 
or  be  charged  with  the  materials  to  be  used  in  scaffolding 
iuid  other  purposes.  Nor  is  there  anything  said  with  refer- 
ence to  the  time  when  the  contract  was  to  be  completed, 
nor  the  day  of  payment,  nor  with  respecl  to  supervision  by 
any  other  than  Henson  and  final  acceptance  of  the  result, 
by  some  other  representative  than  Henson.  While  these 
are  not  controlling,  we  consider  them  persuasive  as  nega- 
tives of  an  independent  relation.  For  it  is  usual  for  con- 
cerns that  let  out  contracts  to  an  independent  party  to  re- 
serve the  right  of  inspection  and  final  acceptance  or  re- 
jection. 

Henson  was  given  the  authority,  or  exercised  the  au- 
thority, to  employ  underlings  whose  wages  were  to  be  fixed 
in  accordance  with  the  wishes  of  the  company.  This  is 
vehemently  disputed,  but  the  preponderance  of  evidence  is 
to  the  effect  that  he  told  both  plaintiff  and  other  witnesses 
that  the  defendant  wished  him  lo  put  a  limit  of  thirty 
cents  per  hour  upon  the  time  of  the  carpenters.  And  it 
cannot  be  denied  but  that  the  defendant  had  an  interest  in 
the  minimizing  of  the  wages  of  the  men  at  work  under 
Henson,  in  view  of  Henson's  admission,  impliedly  made 
it  is  true,  that  it  was  to  the  interest  of  both  himself  and  the 
defendant  to  restrict  the  cost  to  about  $1,400.00,  and  that 
if  the  job  did  exceed  that  amount,  the  general  manager 
would  nevertheless  pay  him  his  percentage. 

The  work  was  carried  on  in  such  a  manner  as  to  be  con- 
sidered an  addition  to  an  older  building,  and  not  as  a  new 
structure.  One  result  of  the  work  was  that  some  repairing 
and  adjusting  of  the  older  buildings  was  neoeseary.  In 
fact,  some  of  this  was  not  contemplated  by  the  parties,  and 
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was  yet  done  without  anj  new  arrangement  upon  the  pari 
of  Henson  and  the  company  for  additional  oompeuBation. 

By  an  arrangement  with  the  defendant  the  total  time  of 
all  the  men  at  work  upon  this  buildang  was  kept  by  its 
bookkeeper,  and  the  wagesf  of  these  men  were  computed 
by  this  time  or  bookkeeper  and  put  into  a  pay  enevlope  of 
the  defendant  and  were  delivered  to  Hensc^,  it  is  true^ 
and  then  handed  by  him  at  stated  periods  to  the  employes* 
But  these  employes  were  furnished  with  time  and  identifi- 
cation cards  bearing  the  name  of  the  defendant  as  em^ 
ployer,  and  also  some  instructions  to  be  observed  by  the 
laJborers ;  and  these  laborers  were  required  to  use  a  stamp- 
ing or  registering  machine  for  time-keeping  purposes  just 
as  all  other  employes  of  the  company  did.  In  fact,  it  ap- 
pears that  with  respect  to  entrance  into  and  departure 
from  the  premises  and  demeanor  while  thereon,  the  labor- 
ers upon  this  particular  job  were  expected  to  conduct  them- 
selves just  as  did  the  workers  upon  other  parts  of  the  de- 
fendant's premises.  This  is  necessarily  true,  notwithstand- 
ing Henson's  claim  that  he  reported  the  time  of  the  men  at 
intervals  and  had  entire  control  of  them. 

The  time  card .  referred  as  having  been  given  to 
Chunn  and  other  employes  purported  on  its  face  to  be 

■ 

issued  by  the  defendiant  company,  and  was  in  effect  a  state- 
ment in  writing  that  the  one  whose  name  appeared  thereon 
was  an  employe.  Henson's  explanation  was  that  this  was 
adopted  by  agreement  with  the  general  manager  for  con- 
venience, and  because  he,  Henson,  did  not  possess  suitable 
documents.  We  do  not  attach  any  weight  to  this  explana- 
tion; and  it  cannot  have  any  material  bearing  with  respect 
to  the  matter  of  estoppel. 

Upon  the  card  possessed  by  Ohunn  there  appeared  his 
name  as  an  employe  of  the  defendiant  company.  Chunn 
asserted  over  and  over  that  he  was  at  work  for  the  com- 
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pany,  being  employed  by  Henson  for  the  latter.  Co- 
workers also  testified  that  they  were  laboring  for  the  com- 
pany,  although  engaged  by  Henson.  The  latter  admitted 
he  was  fulfilling  the  same  position  toward  the  defendant 
that  he  occupied  toward  a  Gk>odlander  Oompany  for  whom 
he  was  a  superintnedent.  Again,  Henson  ia  referred  to  a 
number  of  times  as  merely  foreman  of  the  work ;  and  it  was 
stated  'by  Humphreys  that  Henson  was  employed  to  put  up 
the  building;  andl  also  tliat  Henson  was  looking  after  this 
part  of  the  work,  while  he  had  control  of  other  parts  of  the 
enterprise.  Another  significant  thing  in  connection  with 
Humphreys  is  that  immediately  after  Ohunn  was  hurt  the 
former  was  told  of  it,  and  at  once  went  to  the  spot,  as  he 
felt  it  his  duty  to  do. 

Another  and  significant  thing  is  that  another  person  was 
employed  to  do  the  roofing  of  this  building,  thus  demon- 
strating in  our  judgment  that  Henson  was  not  responsible 
to  the  company  for  the  entire  work,  but  only  for  results 
from  time  to  time  as  mere  superintendent. 

Able  counsel  for  the  defendant  reiterates  that  Henson 
was  not  to  be  dictated  to  in  any  respect,  but  we  fail  to  find 
the  preponderance  of  the  evidence  to  be  that  way.  It  is 
true  that  the  company  doubtless  committed  to  him  the  em- 
ployment of  the  hands  and  the  fixing  of  the  number,  the 
selection  of  the  tools  and  some  of  the  incidents  thereto; 
but  the  record  is  silent  as  to  the  committing  to  him  of  the 
sole  direction  of  the  work,  with  responsibility  to  the  de- 
fendant for  the  completed  job. 

A  long  discussion  of  the  cases  is  unnecessary.  We  shall 
nevertheless  make  reference  to  soijae  of  them. 

It  is  not  generally  true  that  tbs  wordiog  of  the  contract 
always  determines  whether  the  builder  is  a  contractor  or  a 
servant,  as  was  remarked  in  the  case  of  Mclnnrge  v«  New- 
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comer,  117  Tenn.,  608,  especially  when  the  contract  is  in 
parol  and  is  meager  in  ita  provisioDi?.  In  mich  case  the  rule 
announced  in  Powell  v.  Construction  Co.,  88  Tenn.,  6&7, 
is  the  better,  namely,  that  not  only  the  contract  but  all  the 
surroundings,  the  objects  and  the  subsequent  conduct  of 
the  parties  may  tum<  out  to  be  material  in  determining 
what  was  the  real  connection  of  the  parties.  This  is  em- 
phasized in  Nelson  v.  Cement  Co.,  84  Kansas,  797, 
wherein  it  is  observed  that  the  Court  will  look  to  the  sub- 
stance of  the  contract  and  all  the  circumstances,  and  that 
the  mere  fact  of  nominal  employment  of  an  independent 
contractor  will  not  relieve  the  master  of  liability  where 
the  servant  is  in  fact  in  his  employ.  See  also  Midgetie  v. 
Manufacturmg  Co.,  150  N*.  C,  333. 

It  would  be  useless  to  pile  up  definition  after  definition 
of  an  independent  contractor.  The  simplest  and  best  one 
is  that  to  be  found  in  the  Powell  case  as  that  of  one  who, 
exercising  an  independent  employment,  undertakes  an  en- 
terprise for  another  according  to  his  own  will  and  dicta- 
tion, being  responsible  to  his  employer  for  the  completed 
job. 

It  may  be  yielded  at  once  as  settled  in  this.State  that  the 
method  of  paying  nor  the  paying  of  the  servants,  nor  the 
furnishing  of  materials,  nor  reservation  of  a  limited  con- 
trol will  be  sufficient  to  prevent  an  arrangement  whereby 
the  party  doing  the  work  is  to  be  treated  as  an  independent 
contractor.  Railroad  v.  Cheatham,  118  Tenn.,  160.  But 
the  authorities  are  uniform  that  the  manner  of  paying  the 
underservant,  and  the  method  of  compensating  the  con- 
tractor, and  the  furnishing  of  materials  by  the  employer 
and  retention  of  even  a  limited  control,  are  all  material 
circumstances  which  may  in  connection  with  other  facts 
justify  the  inference  that  the  contractor  is  not  independent 
of  his  employer. 
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The  burden  is  upon  one  who  is  having  work  done  upon 
his  premisses  in  the  course  of  which  another  is  injured  to 
show  that  he  has  committed  the  enterprise  to  an  inde- 
pendent contractor.  Central  Goal  Go.  v.  Orider,  65  K.  K. 
A.,  455;  14  R.  C.  L.,  78;  and  this  is  also  supported  in- 
directly by  the  recent  Tennessee  case  of  Davis  v.  Lumber 
Go.,  126  Tenn.,  577,  583. 

The  test  is  the  right  to  control,  for  if  there  is  reserva- 
tion of  the  right  to  control  the  details  of  the  work,  it  is  im- 
material whether  this  be  exercised,  for  the  reason  that  in 
the  doing  of  any  particular  part  of  the  work  the  contractor 
is  representing  the  will  of  his  employer;  and  this  is  the 
supreme  test.  Eor  in  order  to  make  the  parly  an  inde- 
pendent contractor  he  must  in  no  respect  be  representing 
the  oontractee  with  regard  to  dertaik.  66  L.  E.  A.,  447, 
448.  Again,  a  contractor  who  submits  himself  to  the  con- 
trol of  another  as  to  the  details  of  any  job  is  not  an  inde- 
pendent performer.  ' 

We  are  of  opinion  that  the  reasonable  deduction  from 
this  evidence  is  that  Henson  wasi  subjected  to  and  that  he 
submitted  himself  in  great  manner  and  as  to  details  to  the 
defendant  company.  We  are  persuaded  that  the  most 
logical  inference  from  the  testimony  is  that  Henson  was 
employed  merely  to  superintend  and  nothing  more,  and 
was  virtually  in  the  situation  of  the  foreman  in  the  cases 
of  Rankel  v.  Buchstaff,  20  L.  R  A.  N.  S.,  1180;  Railroad 
V.  Hermvng,  82  IT.  S.,  649,  and  Midgette  v.  Marmfacturing 
Go.,  supra.  With  respect  to  the  reasonableness  of  the  in- 
ference of  the  right  to  control  reserved  to  the  defendant 
and  to  the  merely  supervisory  character  of  Henson's  em- 
ployment the  case  of  Dane  v.  Ghermcal  Go,,  41  N.  E.,  678, 
is  instructive,  for  the  reason  that  in  that  case  the  absence 
of  specifications  and  limitations  as  to  time  and  other  cir- 
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cumstanoe9  were  indicative  of  the  reflervation  of  the  right 
to  control. 

We  wish  to  emphasize  this  retention  by  the  defendant  of 
the  right  to  control  the  operations  of  Henson,  for  the  reason 
that  if  this  conclusion  be  once  reached  all  doubts  must  be 
resolved  in  favor  of  the  plaintiff.  For  we  repeat  that  it  is 
immaterial  whether  the  Flooring  Company  actually  under^ 
took  to  direct  work ;  the  real  test  ia  as  to  whether  it  had 
the  right  to  control.  We  are  of  opinion  that  there  was 
material  evidence  tending  to  show  that  the  defendant 
ordered  srabetantial  changes  or  additions  to  the  work  from 
time  to  time,  and  if  this  be  the  fact,  the  right  to  control  is 
the  only  inference.  See  14  Ruling  Case  Law,  pages  67 
and  70. 

A  circumstance  alluded  to  once  before  but  worthy  of 
repetition  is  the  fact  shown  that  defendant  retained  pos- 
session and  control  of  the  premises  and  undoubtedly  had 
numerous*  other  employes  thereabouts,  and  that  its  general 
manager  and  superintendent  were  virtually  present  or  ac- 
cessible.   See  14  Ruling  Case  Law,  70 ;  65  L.  R.  A.,  459. 

The  observation  made  immediately  above  emphasizes  tlie 
importance  of  the  great  question  as  to  the  one  for  whom 
the  work  was  really  being  done ;  and  this  is  to  be  responded 
to  by  looking  to  the  nature  of  the  entire  transaction.  Was 
Henson  liable  at  all  times  for  the  completed  job,  and  was 
he  expected  to  be  answerable  for  the  desired  result  only, 
losing  entirely  if  the  work  was  never  completed,  or  was  he 
entitled  to  his  wage  at  stated  intervals,  with  reservation  of 
the  right  in  his  employer  to  abandon  the  enterprise  ?  Was 
he  merely  to  answer  the  ultimate  end  desired,  or  was  he 
accountable  from  time  to  time  as  to  the  methods  of  doing 
the  work  ?  If  he  was  merely  to  carry  on  the  work  at  differ- 
ent stages  without  any  obligation  to  complete  for  a  fixed 
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price,  there  was  no  independency  of  employment.  Bailey 
V.  Railroad,  52-  American  Reports,  129. 

Again,  another  test  is  as  to  whether  Henson  was  expected 
to  perform  the  work  of  superintendent  in  person,  or  was  he 
given  permission  to  perform  through  another?  If  not  so 
allowed,  then  he  was  undoubtedly  the  servant  of  the  de- 
fendant. For  if  he  is  unable  to  select  another  as  an  in- 
strumentality through  whom  to  do  the  work,  he  is  not  in- 
dependent in  his  choice  of  means  and  methods.  It  cannot 
be  disputed  that  the  essence  of  the  contract  with  Henson 
was  that  he  personally  superintend  this  work.  Hence  the 
demonstration  in  our  opinion  of  his  dependency  upon  his 
employer,  and  also  demonstration  of  the  fact  that  he  was 
engaged  merely  to  supervise  a  desired  undertaking. 

Before  entirely  leaving  this  subject  we  think  it  not  amiss 
to  refer  to  one  or  two  other  matters  of  fact  that  are  cogent 
as  tending  to  show  that  the  company  did  reserve  the  right 
to  control,  and  further  of  the  right  of  the  plaintiff  to  look 
to  the  defendant  for  responsibility:  There  is  no  evidence 
to  the  effect  that  Henson  was  a  competent  contractor  other 
than  that  which  might  be  inferred  from  experience,  and 
he  admits  himself  that  his  experience  as  a  superintendent 
had  to  be  resorted  to  as  evidence  with  respect  to  his  compe- 
tency to  contract.  Again,  there  is  no  evidence  as  to  his 
solvency  and  responsibility.  While  this  latter  circum- 
stance may  not  be  of  great  weight,  it  should  be  con- 
sidered in  every  case  where  a  wealthy  party  undertakes  to 
escape  liability  upon  the  ground  that  he  has  committed 
the  undertaking  to  an  independent  contractor. 

We  could  stretch  this  opinion  much  further  by  quota- 
tions from  authorities,  but  this  is  a  case  in  which  as  we 
before  said  there  should  be  some  commonsense  original 
views  applied,  an  earnest  endeavor  to  look  at  things  as 
they  really  were  and  are.    We  are  convinced  that  a  candid 
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examination  of  this  record  will  bring  to  light  more  reasons 
for  holding  that  Henson  was  the  servant  than  that  he  was- 
an  independent  contractor ;  and  it  goes  without  saying  that 
in  such  case  the  proposition  should  be  resolved  in  favor  of 
the  injured  servant. 

Especially  should  the  question  be  determined  favorably 
to  the  servant  when  the  evidence  upon  which  an  estoppel 
urged  by  him  is  predicated  is  considered.  It  is  not  only 
allowable  to  consider  this  testimony  as  tending  to  show 
the  grounds  of  an  estoppel,  but  as  corroborating  all  the- 
other  evidence  to  the  effect  that  Henson  was  in  fact  merely^ 
a  superintendent. 

We  shall  proceed  to  notice  the  evidence  upon  which  it  is 
contended  that  the  company  is  estopped  to  urge  the  inde- 
pendency of  the  relation  with  Henson.  There  can  be  no 
doubt  but  that  Chunn  believed  himself  to  be  in  the  service* 
of  the  company.  It  is  true  that  this  would  not  be  con- 
trolling, for  the  reason  that  this  belief  would  of  itself  not 
constitute  him  an  employe.  But  if  the  defendant  through^ 
out  so  conducted  itself  as  to  justify  Ohunn  in  this  infer- 
ence, he  is  in  the  position  to  invoke  an  estoppel  to  deny 
him  employment  as  a  servant.  Good  v.  Johnson,  8  L.  IL 
A.  (N.  S.),  897;  Johnson  v.  Owen\,  33  Iowa,  512;  Oris- 
wold  V.  Davis,  125  Terni.,  228;  Coal  Co.  v.  O'Brien,  $ 
Higgins,  252;  Woolivine  v.  Oppenheimer,  4  Higgins,  134;. 
14  Ruling  Case  Law,  page  77. 

Chunn  had  once  worked  for  another  firm  for  whom 
Henson  was  foreman,  and  he  was  retained  in  this  employ- 
ment in  the  same  way  as  in  the  other.  He  was  on  the 
premises  under  express  or  implied  instructions  of  the  de- 
fendant to  conduct  himself  as  did  the  other  servants,  and 
in  possession  of  cards  denominating  him  a  servant  of  the 
latter,  and  with  directions  as  to  his  entrance  and  exit,  all 
coming  from  the  company  and  indicative  in  every  way  of 
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an  understanding  that  he  was  working  and  promoting  the 
interests  of  the  company  and:  not  of  Henson.  One  deduc- 
tion only  is  justifiable  from  these  facts^  and  that  is  that 
the  defendant  held  itself  out  or  so  conducted  itself  toward 
Chunn  as  to  give  him  warrant  for  believing  that  ho  was 
the  servant  of  the  company  and  not  of  Henson.  The 
learned  Circuit  Judge  was  in  error  in  resolving  this  ques- 
tion against  the  plaintiff. 

The  result  of  the  forgoing  is  of  course  to  bring  about  a 
reversal  of  the  action  of  the  Circuit  Judge  in  dismissing 
the  suit  upon  the  ground  that  Chunn  was  not  in  the  em- 
ployment of  the  defendant. 

We  now  recur  to  the  question  as  to  what  shall  be  done  in 
the  case  in  its  further  piwjeeding.  While  not  expressly 
urged,  we  understand  learned  counsel  for  plaintiff  in  error 
as  insisting  that  this  Court  pronounce  judgment  in  his 
favor  upon  the  verdict. 

It  is  contended  upon  the  other  hand  by  learned  counsel 
for  appellee  that  should  the  case  be  reversed  there  must  be 
a  remandment  for  a  new  trial  upon  all  the  issues,  for  the 
reason  that  its  motion  for  a  new  trial  and  a  setting  aside 
of  the  verdict  was  never  disposed  of  by  the  Court,  and  the 
rendition  of  a  judgment  upon  the  verdict  would  be  a  denial 
to  it  of  the  right  to  have  the  Circuit  Judge  review  the  evi- 
dence tending  to  support  the  verdict  and  to  approve  or  dis- 
approve of  it  as  the  thirteenth  juror ;  and  it  is  insisted  that 
this  is  a  condition  precedent  to  the  right  of  this  Court  to 
pronounce  a  judgment  in  favor  of  the  plaintiff. 

We  are  of  opinion  that  this  contention  of  appellee  is 
well  predicated,  and  that  we  must  yield  to  it  The  ques- 
tion thus  raised  was  passed  upon  by  the  Supreme  Court, 
speaking  through  special  Justice  Gk>hlson,  in  the  case  of 
Neill  V.  CasiuUty  Co.,  135  Tenn.,  2S,  wherein  it  was  held 
that  the  practice  of  pronouncing  judgment  non  obstwnie 

36 


546  COURT  OF  CIVIL  APPEALS, 

Chimn  V,  Flooring  Ck>. 

veredicto  was  not  proper  where  there  were  disputed  ques- 
tions of  fact  upon  which  ultimate  liability  rested.  We  are 
of  opinion  that  when  several  questions  of  fact  arise  in  a 
case  in  which  the  right  of  a  plaintiff  to  recover  an  un- 
certain amount  and  upon  controverted  testimony  is  in- 
volved, and  when  the  correctness  of  the  verdict  is  chal- 
lenged by  a  motion  for  a  new  trial,  this  Court  cannot  pro- 
nounce a  judgment  upon  the  verdict  in  the  absence  of  a 
showing  that  the  trial  Judge  himself  passed  upon  the 
issues  raised.  We  are  of  opinion  that  any  other  rule  would 
work  injustice  and  would  be  hazardous,  and  would  not  be 
in  keeping  with  the  rules  governing  nm  prius  trials.  But 
we  must  not  be  understood  as  intimating  that  in  no  case 
should  judgment  final  be  pronounced.  Many  cases  where 
this  can  be  done  are  conceivable. 

There  is  controversy  in  this  case  as  to  how  Ghunn  was 
hurt.  It  is  true  that  he  was  injured  by  falling  from  or 
the  falling  of  a  scaffold  used  while  working  on  the  build- 
ing; but  whether  this  scaffold  was  negligently  constructed, 
and  whether  he  knew  or  ought  to  have  known  of  its  con- 
dition, were  debatable  questions.  Hence  the  necessity  of 
a  reversal  and  the  ordering  of  a  new  trial  to  the  end  that 
there  be  rendered  a  verdict  on  disputed  facts  meeting  the 
approval  of  the  Circuit  Judge. 

The  judgment  is  reversed  and  the  cause  is  remanded  for 
a  new  trial.  Defendant  in  error  is  taxed  with  the  cost  of 
the  Court. 

Note. — In  this  case  the  order  of  remandment  was  modified 
80  as  to  direct  that  the  Circuit  Judge  proceed  to  a  consideration 
of  the  motion  for  a  new  trial  filed  hy  defendant. 
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Mbs.  Maetha  Hudkins  v.  City  of  Maetin. 

(Affirmed  by  Supreme  Court,  1917.) 

1.  Municipal   Cobporations.     Notice  of  injury  and   claim  for 

damages,  sent  by  huahand,  sufficient. 

A  notice,  signed  by  the  husband  of  a  woman  who  has  been 
injured  as  the  result  of  defective  sidewalk,  addressed  to  the 
mayor,  informing  him  of  place  and  date  of  injury  and  of 
the  intention  of  the  husband  and  wife  to  claim  damages, 
will  be  treated  as  substantial  compliance  with  Acts  1913^ 
Chapter  166,  in  subsequent  suit  for  damages  brought  by  the 
wife  alone. 

2.  Same.    Notice  addressed  to  mayor  and  aldermen  and  read  to 

all  these  officials  by  recorder  within  ninety  days,  will  he 
treated  as  sufficient,  although  not  actually  delivered  to  mayor. 

And  the  fact  that  such  notice  is  addressed  to  the  mayor  and 
alderman  will  not  vitiate  it  if  in  truth  it  reaches  the  mayor 
in  time;  and  the  reading  of  the  notice  to  the  mayor  and 
aldermen  assembled  by  the  recorder  will  be  treated  as  the 
giving  of  requisite  notice  to  the  mayor. 

3.  Same.     Liability  of  city  for  defects  occasioned  by  washouts 

where  defects  remain  unremoved  for  several  days  after  rain. 

Conceding  that  a  municipality  should  not  be  held  liable  for 
defects  in  a  sidewalk  occasioned  by  heavy  rains,  this  rule 
cannot  be  availed  of  where  the  defects  thus  caused  remained 
exposed  and  unremoved  for  a  sufficient  length  of  time  to 
charge  the  officials  with  constructive  notice  thereof. 


From  Weaki^ey  County. 


Appeal  in  error  from  the  Circuit  Court  of  Weakley 
County.    Joseph  E.  Jones,  Judge. 
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William  Rankin  for  Plaintiff  iti  Error. 

Thomas  Meeks  for  Defendant  in  Error. 

Special  Justice  B.  H.  Sansom  delivered  the  opinion 
of  the  Court 

This  is  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  below,  de- 
fendant in  error,  Mrs.  Martha  Hudkins,  by  stepping  into 
a  hole  in  the  pavement  or  upon  the  sidewalk  within  the 
corporate  limits  of  the  plaintiff  in  error,  defendant  below, 
the  city  of  Martin. 

There  was  trial  in  the  lower  Court  before  the  Judge  and 
jury  resulting  in  a  verdict  in  favor  of  the  defendant  in 
error  and  against  the  plaintiff  in  error  for  $700.00  and 
costs. 

There  was  motion  for  new  trial  in  the  lower  CSourt  based 
upon  a  number  of  grounds  which  was  overruled  and  the 
plaintiff  in  error  has  brought  the  case  to  this  Court  and 
assigned  errors  here,  twelve  in  number,  which  will  be  taken 
up  and  disposed  of  in  their  order  later  on  in  this  opinion. 

The  declaration  was  filed  October  16,  1915.  The  plain- 
tiff in  error  demurred  to  the  declaration  because  it,  as 
averred  in  the  demurrer,  failed  to  state  the  amount  of  dam- 
ages sought  in  the  body  of  the  declaration. 

The  declaration  was  amended  and  amount  sued  for  was 
fixed  at  $5,000.00. 

Plaintiff  in  error,  defendant  below,  interposed  plea  of 
not  guilty,  and  plaintiff  below,  defendant  in  error,  joined 
issue  on  this  plea.  Later  on,  on  the  14th  day  of  April, 
1916,  the  city  of  Martin  interposed  a  special  plea  to  the 
effect  that  the  plaintiff  did  not  comply  with  the  require- 
ments of  Chapter  55  of  the  Acts  of  1913,  providing  that 
no  suit  shall  be  brought  against  any  municipal  corporation 
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in  Tennessee  on  account  of  injuries  received  by  persons  or 
property  because  of  the  negligent  condition  of  any  street, 
alley  or  sidewalk,  or  highway  of  such  municipality,  unless 
within  ninety  days  after  such  injury  a  written  notice  shall 
have  been  served  on  the  Mayor  of  the  municipality  stating 
the  time  and  place  where  the  injury  was  received  and  the 
general  nature  of  the  injury  inflicted.  Said  statute  pro- 
viding upon  its  face  that  a  failure  to  give  this  notice  within 
the  time  prescribed  would  constitute  a  valid  defense  against 
liability  upon  the  part  of  the  city,  and  it  is  averred  in  this 
plea  that  the  plaintiff  below  did  not  give  this  notice. 

The  plaintiff  below  joined  issue  upon  this  special  plea. 

The  facts  of  the  case  are  as  follows : 

It  is  made  to  appear  that  the  plaintiff  below,  Mrs. 
Martha  Hudkins,  with  her  husband  and  their  family,  lived 
on  Sterling  Street  in  the  city  of  Martin,  Tennessee,  in 
Weakley  County,  and  that  on  the  19th  day  of  October, 
-1914,  about  seven  o'clock  p.m.^  Mrs.  Hudkins  accompanied 
'by  three  boys,  her  son  Alonzo,  Latan  Vowell  and  Van 
Geter,  went  down  Sterling  Street  from  her  home  for  the 
purpose  of  visiting  a  Mrs.  Kempall,  another  resident  of  the 
city  on  the  same  street,  and  deliver  to  her  some  message. 

The  direction  taken  in  going  to  Mrs.  KempalPs  was 
south,  and  Mrs.  Hudkins,  with  the  boys  attending  her, 
pursued  her  course  down  the  west  side  of  the  street  which 
was  paved  until  she  had  reached  a  point  where  Sterling 
Street  crosses  McGill  Street.  According  to  the  record  this 
point  is  about  four  hundred  feet  from  Mrs.  Hudkins  home, 
and  it  may  be  stated  just  at  this  point  that  the  darkness 
had  drawn  a  veil  around  the  point,  and  there  were  no  city 
lights  closer  than  about  four  hundred  feet,  one  in  front  of 
the  home  of  Mrs.  Hudkins  and  one  in  another  direction 
about  250  feet  from  the  point  where  McGill  Street  crosses 
Sterling  Street.     As  Mrs.  Hudkins  reached  this  point  in 


550  COURT  OF  CIVIL  APPEALS, 

Hudklns  v.  City  of  Martin. 

the  darkness,  and  when  she  had  reached  the  south  edge  of 
McGill  Street  where  the  cinder  walk  ceased  or  came  to  an 
end,  and  where  the  walkway  or  paving  was  about  from  six 
to  ten  inches  above  the  surface  of  McGill  Street,  she 
stepped  off  of  the  end  of  this  paved  walkway  with  her  left 
foot,  and  then  following  that  with  her  right  foot,  attempt- 
ing to  step  forward,  her  foot  went  into  a  hole  in  the  surface 
of  the  walkway  having  a  depth  of  from  six  to  ten  inches. 
It  was  dark,  and  she  was  unable  to  see  or  perceive  the  hole, 
and  upon  thus  stepping  into  it  she  was  thrown  forward  with 
a  greater  or  less  degree  of  violence,  catching  herself  upon 
her  left  hand  and  arm,  and  in  doing  so  she  suffered  what 
the  record  terms  a  coUes  fracture  of  the  bones  in  the  left 
arm  or  wrist.  She  was  assisted  to  arise  by  her  son,  and 
proceeded  on  her  way  to  Mrs.  KempalPs,  only  a  very  short 
distance  from  the  point  of  the  accident.  There  she  was 
met  by  Mr.  and  Mrs.  Kempall  and  almost  inmiediately 
began  her  return  journey  home,  perhaps  being  accom- 
panied by  Mr.  Kempall,  as  well  as  the  three  boys  who  were 
with  her  going  down  to  this  point.  In  order  to  avoid  any 
recurrence  of  trouble  at  this  point  of  falling  into  the  hole 
again  a  lamp  was  carried  from  the  Kempall's  up  to  that 
point  so  that  they  could  pass  over  the  place  and  get  upon 
the  sidewalk. 

It  is  apparent  from  the  facts  developed  in  the  case  that 
this  hole  that  she  stepped  into  had!  been  there  for  a  number 
of  days,  and  the  Court  is  satisfied  from  the  evidence  that 
it  had  been  there  a  sufficient  length  of  time  to  have  afforded 
the  city  notice  of  the  defective  condition  of  the  walkway, 
even  if  it  had  not  been  actually  known  to  the  city  authori- 
ties. 

It  appears  from  the  record  that  at  the  request  of  the 
plaintiff,  Mrs.  Hudkins,  her  husband  delivered  to  lie  city 
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authorities  a  written  notice  of  the  injury.  Just  exactly 
what  the  written  notice  contained  is  not  absolutely  clear. 
The  husband  of  the  plaintiff  below  says  that  be  wrote  the 
notice  and  addressed  and  delivered  it  to  the  Mayor  of  the 
city  of  Martin.  He  says  that  the  notice  was  addressed  to 
the  city  authorities,  and  read  about  as  follows: 

*'0n  October  19th,  about  seven  p.m.,  my  wife,  Mrs.  A. 
H.  Hudkins,  fell  and  broke  her  arm  at  about  seven  p.m. 
on  her  way  down  to  Mrs.  Kempall's  at  the  terminus  of  the 
concrete  walk  on  the  west  side  of  Sterling  Street  leading 
south  from  my  home  and  on  account  of  this  break  we  think 
she  is  CAjtitled  to  damages  for  loss  of  time  and  physical 
and  mental  agony." 

The  husband  says  that  he  did  not  keep  a  copy  of  the 
notice  thus  given,  but  that  is  his  recollection  of  the  sub- 
stance of  the  notice.  He  says  that  this  notice  was  given^ 
as  he  recollects,  some  time  before  the  1st  of  January,  1915, 
the  accident  having  occurred  on  October  19,  1914.  The 
statement  of  the  witness  Hudkins  is  that  he  delivered  this 
note  personally  to  the  Mayor  of  the  city,  A.  B.  Adams. 

The  Mayor  was  examined,  and  he  says  that  Hudkins 
did  not  deliver  this  written  notice  to  him  in  person.  He 
says  that  he  was  approached  by  Mr.  Hudkins  in  regard  to 
the  matter,  and  that  Hudkins  said  to  him,  the  Mayor, 
several  weeks  after  the  accident  happened  that  he  felt  like 
he  had  incurred  some  expense,  doctor's  bills,  etc. ;  that  he 
had  thought  of  asking  the  city  to  reimburse  him,  but  hesi- 
tated to  do  so.  The  Mayor  says  that  he  told  him  he  had 
no  authority  to  act  upon  such  matters,  and  the  question 
would  have  to  be  presented  by  him  to  the  Board  for  action. 
He  says  that  there  was  never  any  notice  in  writing  served 
upon  him  as  Mayor  in  regard  to  the  matter.  He  says  that 
Mr.  Hudkins,  the  husband  of  the  defendant  in  error,  asked 
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him  what  he  ought  to  put  in  a  letter  to  the  Board,  and  that 
he,  the  Mayor,  declined  to  advise  him  on  that  subject  The 
Mayor  says  that  there  was  a  letter  read  by  the  Recorder 
to  the  Board  of  Mayor  and  Aldermen  from  the  husband  of 
the  deefndant  in  error,  and  he  thinlcs  this  occurred  during 
the  early  part  of  the  year  1915,  but  that  no  action  was 
taken  upon  the  part  of  the  Board  in  r^ard  to  the  matter. 
He  says  the  letter  was  addressed  to  the  Mayor  and  Board 
of  Aldermen  of  the  city  of  Martin,  and  was  in  substance 
about  as  follows: 

"On  October  19,  1914,  my  wife  fell  at  the  south  end  of 
Sterling  Street  and  broke  her  arm,  and  although  she  does 
not  expect  any  compensation  for  the  suffering  she  has 
undergone,  there  has  been  some  expense  in  the  way  of 
doctor's  bills  that  I  feel  that  the  city  should  partly  bear. 
I  would  be  glad  if  you  would  take  the  matter  under  con- 
sideration." 

The  Mayor  does  not  assert  that  that  is  the  exact  language 
of  the  communication,  but  that  is  the  substance  of  it  as  he 
recalls  it. 

So  soon  as  this  statement  had  been  made  by  the  Mayor 
upon  the  witness  stand,  he  was  served  with  supcena  duces 
tecum  requiring  him  to  bring  into  Court  the  letter  men- 
tioned in  his  testimony,  and  that  was  not  complied'  with, 
and  the  reason  given  for  not  doing  so  was  that  the  com- 
munication could  not  be  found.  Thereupon  the  witness 
Hudkins,  husband  of  the  defendant  in  error,  was  permitted 
to  testify  orally  as  to  the  contents  of  the  communication 
sent,  by  him  to  the  Board  of  Mayor  and  Aldermen. 

As  stated,  under  the  facts  disclosed  in  the  record,  and 
after  argument  of  counsel  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  and  against  the  defendant 
below  for  $700.00. 
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It  19  not  deemed  essential  or  necessary  that  the  Court 
ehall  set  out  each  separate  and  distinct  error  assigned  in 
full  ad  assigned. 

The  second  error  assigned  is  the  Court's  permitting  the 
witness  Hudkins  to  be  recalled-  for  purpose  of  examination 
in  chief  after  his  examination  had  been  concluded.  We 
have  examined  the  record  and  find  no  reversible  error  in 
the  course  of  procedure  touching  the  matter  in  this  case. 
Courts  are  invested  with  large  measure  of  discretion  in  re- 
spect of  the  manner  and  method  of  the  introduction  of 
testimony,  and  it  is  always  the  desire  and  purpose  of  the 
Court  to  get  at  the  facts  as  they  really  are,  and  discretion 
is  always  rightfully  exercised  toward  accomplishing  that 
end.    There  is  no  error  in  the  Court's  action  in  this  respect. 

The  third  and  fourth  assignments  of  error  direct  them- 
selves to  the  Court's  action  in  refusing  to  sustain  motions 
for  peremptory  instructions  made  by  the  defendant  below, 
plaintifP  in  error,  at  the  conclusion  of  the  plaintiff's  testi- 
mony and  at  the  conclusion  of  the  whole  testimony.  Under 
the  statement  of  facts  as  hereinbefore  incorporated,  the 
necessity  for  going  over  this  ground  is  obviated,  and  mani- 
festly under  those  facts  no  error  was  committed  by  the 
Court  in  overruling  these  motions. 

The  fifth  assignment  of  error  is  that  there  is  no  evidence 
to  support  the  verdict  of  the  jury.  It  would  be  a  matter  of 
interest  to  the  Court,  and  it  would  rather  enjoy  going  over 
a  discussion  of  the  question  raised  by  this  assignment,  in 
detail,  but  it  is  not  deemed  material  or  expedient  to  do  so 
because  the  facts  have  been  fully  set  out  and*  it  is  altogether 
apparent,  in  the  opinion  of  this  Court,  that  there  was  evi- 
dence adduced  to  support  the  verdict  and  judgment  of  the 
jury  and  Court 

The  seventh  error  assigned  is  as  follows:  "The  Court 
«rred  in  refusing  to  charge  special  request  No.  1  of  the 
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defendant,  which  is  as  follows :  ^If  you  fbid  that  there  had 
been  heavy  rains  that  had  washed  out  under  the  walk  and 
that  when  the  plaintiff  stepped  on  to  the  cinder  walk  and 
the  cinder  walk  broke  through  with  plaintiff  when  she 
stepped  on  it,  then  I  charge  you  the  city  would  not  be 
liable,  and  it  would  be  your  duty  to  render  a  verdict  in 
favor  of  the  defendant.'  " 

It  should  be  said  in  disposing  of  this  assignment  that  in 
the  trial  of  the  case  in  the  Court  below  it  was  the  insistence 
of  the  plaintiff  below  that  there  had  been  no  heavy  wash- 
ing rains  during  two  or  three  days  preceeding  the  happen- 
ing of  the  accident  resulting  in  the  injury  complained  of. 
While  the  plaintiff  in  error,  defendant  below,  insisted  and 
attempted  to  prove  that  there  had  been  very  heavy  rains 
during  the  two  or  three  days  just  preceeding  the  accident 
complained  of,  and  that  as  a  result  of  these  heavy  rains  the 
foundation  of  the  cinder  lithic  walkway,  in  which  was  the 
hole  into  which  the  plaintiff  below  stepped,  and  as  a  result 
of  which  she  was  injured,  was  washed  out  underneath  this 
cinder  lithic  surface,  thus  creating  the  hole  within  such 
short  tune  as  that  the  plaintiff  in  error,  def end^nt  below, 
did  not  know  of  its  existence  and  was  not  charged  with 
knowledge  thereof  as  matter  of  law  because  of  the  short 
period  of  time.  A  great  deal  of  proof  was  introduced  by 
both  sides  of  this  controversy  upon  this  proposition,  some 
of  the  witnesses  swearing  that  there  had  been  heavy  rains 
and  sufficient  water  accumulated  at  this  point  where  Mc- 
Gill  Street  crosses  Sterling  Street  to  have  caused  the  wash- 
out asserted,  while  other  witnesses  said  that  there  had  been 
no  such  rains,  and  still  other  witnesses  said  that  the  hole 
into  which  this  plaintiff  is  said  to  have  fallen  had  existed 
for  some  days  prior  to  the  injury,  some  of  the  witnesses 
putting  it  as  long  a  period  back  as  a  week  before  the  injury 
occurred.     These  questions  of  fact  under  conflicting  state- 
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ments  of  witnesses  were  submitted  to  the  jury  for  its  de- 
termination under  a  proper  charge  from  the  Court,  and 
there  is  evidence  to  support  its  finding,  and  we  therefore 
are  constrained  to  overrule  this  assignment  of  error. 

In  assignment  of  error  Number  8  it  is  insisted  that  the 
Court  erred  in  refusing  to  charge  the  special  request  of  de- 
fendant below,  plaintiff  in  error,  in  these  words:  "If  you 
find  that  there  was  a  defect  in  the  cinder  walk,  and  that 
defect  was  a  latent  and  hidden  defect,  and  that  the  walk 
appeared  to  be  in  good  condition  and  the  city  did  not  know 
of  the  hidden  defect,  then  I  charge  you  that  the  city  would 
not  be  liable,  and  it  would  be  your  duty  to  return  a  verdict 
in  favor  of  the  defendant." 

The  Court  in  his  charge  said  to  the  jury:  ^'Before  the 
plaintiff,  Mrs.  Hudkins,  can  recover  in  this  case  she  must 
show  by  a  preponderance  of  the  evidence  that  the  city  of 
Martin  was  negligent  in  keeping  its  streets  in  proper  re- 
pair, and  not  only  that,  she  must  show  by  a^jHreponderance 
of  the  evidence  that  by  reason  of  the  hole  that  was  in  the 
street,  which  the  city  of  Martin  negligently  permitted  to 
be  there,  that  that  was  the  proximate  eauae  of  the  injury.'' 

There  is  nothing  in  this  record-  in  so  far  as  the  facts  are 
concerned  that  would  lead  the  Court  to  charge  in  respect 
of  any  lat^it  defect  in  this  cinder  lithic  walk.  The  whole 
theory  of  the  plaintiff's  proof  in  the  case  goes  to  the  exist- 
ence of  the  bole  in  to  whidi  she  stepped,  and  as  a  result  of 
which  she  was  injured,  and  the  Court's  charge,  as  above 
set  out,  devolves  upon  the  plaintiff  the  burden  of  showing 
that  there  was  a  hole  in  the  street  which  was  negligently 
permitted  by  the  city  to  remain  there,  and  that  this  hole 
was  the  proximate  cause  of  the  injury  complained  of.  She 
must  show  all  this  as  a  conditioik  precedent  to  her  right  of 
recovery.  This  clause  in  the  charge  of  die  Court  covers 
the  entire  question,  in  the  opinion  of  this  Court,  and  makes 
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it  as  strict  a»  the  plaintiff  could  have  been  required  to  be  in 
order  to  have  secured  her  recovery. 

The  ninth  assignment  of  error  is  the  Court's  refusing 
special  request  Number  3,  v^hich  is  as  follows:  "Gentlemen, 
I  charge  you  that  plaintiff  must  show  that  she  served  a 
written  notice  on  the  Mayor  within  ninety  days  after  the 
accident,  and  if  you  find  that  the  proof  fails  to  show  that 
it  was  served  within  the  ninety  days,  then  I  charge  you 
that  plaintiff  cannot  recover." 

The  Court  charged  the  jury  on  this  subject  as  follows: 
^^If  you  believe  by  a  preponderance  of  the  evidence  that 
she  was  entitled  to  recover,  and  then  that  she  gave  the 
notice  within  ninety  days  to  the  Mayor;  that  it  was  a 
written  notice  stating  the  time  and  place  of  her  injury, 
then  that  would  be  a  compliance  with  this  law  in  reference 
to  the  notice.  Although  the  notice  may  have  been  given 
within  ninety  days,  that  would  not  entitle  her  to  recover 
unless  she  show  herself  to  be  entitled  to  recover  inde- 
pendent of  the  notice  being  given  within  ninety  days;  if 
it  did  not  come  to  the  knowledge  of  the  Mayor  in  writing 
within  ninety  days  showing  the  time  and  the  place  and  the 
general  nature  of  the  injury,  then  she  could  not  recover." 
The  Court  thus  instructed  the  jury  after  having  practi- 
cally set  out  in  terms  the  requirements  of  the  Act  and  stat- 
ing to  them  what  the  terms  of  the  Act  were.  So  that  this 
question  was  fully  covered  by  the  Court's  charge^  and  there 
was  no  necessity  and  no  good  result  to  be  obtained  from  a 
repetition  of  what  the  Court  had  already,  practically  and 
in  substance,  said  to  the  jury. 

This  same  statement  may  be  applied  to  assignment  of 
error  Number  10,  which  is  in  these  words:  "The  Court 
erred  in  failing  to  charge  special  request  as  follows:  'I 
charge  you,  gentlemen,  that  the  burden  of  proof  is  on  the 
planitiff  to  show  that  the  notice  required  by  Chapter  55  of 
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the  Acts  of  Tennessee  for  1913  was  served  on  the  Mayor, 
and  if  the  proof  faik  to  show  that,  then  I  charge  you  that 
it  would  be  your  duty  to  return  a  verdict  in  favor  of  the 
defendant' " 

As  stated,  the  Court  had  already  in  his  charge  so  in- 
structed the  jury  in  effect  and  substance  and  a  repetition 
thereof  was  not  necessary,  and  there  was  no  error  in  his 
refusal. 

IsTimiber  11  is  that  the  Court  erred'  in  his  charge  as  fol- 
lows: ^'Now,  gentlemen,  if  Mr.  Hudkins  representing  his 
wife,  and  for  his  wife  handed  to  the  Mayor  of  Martin,  Mr. 
Adams,  a  notice  stating  to  him  in  substance  that  his  wife 
had  fallen  on  the  cinder  walk  just  south  of  the  concrete 
walk  on  Sterling  Street  where  it  intersected  with  McGill 
Street,  and  said  to  him  in  that  notice  that  his  wife  had 
fallen  in  a  hole,  or  in  a  defective  place  in  the  street,  and 
said  that  within  ninety  days  from  the  date  of  the  injury, 
stating  the  time  and  the  place,  and  stating  that  hier  arm 
was  broken  by  the  fall,  then  that  would  be  a  notice  within 
the  meaning  of  this  law,  provided  it  was  done  within  ninety 
days  after  the  injury." 

We  understand  that  the  insistence  of  plaintiff  in  error 
is  that  there  is  no  proof  in  the  record  showing  that  Mrs. 
Hudkins  gave  this  notice,  and  that  the  giving  thereof  by 
her  husband,  Mr.  Hudkins,  was  not  the  notice  required  by 
the  Act  In  other  words,  the  insistence  of  plaintiff  in  error 
is  that  Mrs.  Hudkins  was  the  only  person  who  could  give 
that  notice.  This  Court  does  not  concur  in  that  view.  In 
oui"  opinion  if  the  notice  was  given  by  Mr.  Hudkins  for  his 
wife  at  her  request,  and  was  given  within  the  time  fixed  by 
the  Act,  and  contained  in  substance  what  the  Act  required, 
and  was  given  to  the  Mayor,  that,  in  our  opinion,  met  the 
requirements  of  the  law,  and  th^t  was  the  view  taken  of  it 
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by  the  lower  Court  in  his  charge,  and  there  was  no  error 
in  that  charge. 

The  twelfth  and  last  error  assigned  is  in  these  words: 
"The  Court  erred  in  charging  the  jury  as  follows:  ^I  charge 
you  that  the  Hudkins  were  not  bound  under  this  law  to 
deliver  a  notice  directly  to  the  Mayor,  but  if  it  was  directed 
to  the  Mayor  and  Aldermen  and  peduoed  to  writing,  and 
contained  the  proper  contents,  although  it  may  have  first 
come  into  the  hands  of  the  Recorder,  if  the  Recorder  read 
it  in  the  presence  of  the  Mayor  and  Aldermen,  and  did 
that  within  ninety  days  from  the  date  of  the  injury,  that 
would  be  such  notice  as  the  law  requires,  and  if  such  notice 
was  given,  it  would  not  bar  an  action  on  the  part  of  Mrs. 
Hudkins,  and  now,  gentlemen,  the  question  of  fact  for  you 
to  determine  is  as  to  whether  the  Recorder  read  that  notice, 
if  he  had  such  notice,  to  the  Mayor  and  Aldermen  and 
brought  it  to  their  attention  within  ninety  days  after  the 
injury  occurred.'  " 

The  insistence  is,  as  we  understand  it,  under  this  assign- 
ment of  error  that  by  the  express  terms  of  the  Act  the 
notice  must  be  addressed,  given  to,  and  served  upon  the 
Mayor,  and  the  Mayor  alone,  and  that  otherwise  it  is  in- 
sufficient. This  Court  does  not  concur  wdth  that  view,  but 
is  of  opinion  that  the  charge  of  the  Court  as  delivered  to 
the  jury,  and  above  quoted,  is  a  proper  interpretation  of 
the  requirements  of  the  Act,  and  that  there  was  no  error  in 
the  Court's  charge  to  the  jury. 

It  follows  that  the  assignments  of  error  are  not  well 
founded,  in  the  opinion  of  the  Court,  and  they  are  accord- 
ingly overruled  and  the  judgment  of  the  lower  Court  is 
affirmed  with  costs. 
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W.  H.   SiMPKINS  V.  MOOBEHEAD  &  McGeE. 

Sales  of  Seeds  for  Planting.  Failure  to  comply  with  Acts  of 
1909,  Chapter  895,  regulating  sale  of  grain  for  seeding. 
Dealer  liable  for  failure  of  seed  to  germinate, 

A  dealer  who  sells  seeds  for  planting  is  liable  in  damages  to 
the  purchaser  with  or  without  warranty  if  such  seeds  fail 
to  germinate  for  lack  of  germinating  quality,  if  the  dealer 
has  not  observed  the  requirements  of  the  Seed  Act  of  1909, 
Chapter  396,  respecting  the  tests  for  ascertainment  of  ger- 
minating percentage. 


Feom  Davidsow  Oounty. 


Appeal  in  error  from  the  Second  Circuit  Court  of  Da- 
yidson  County.    Hon.  E.  A.  Bebry,  Special  Judge. 

Harry  Luck  for  Plaintiff  in  Error. 

Geo.  M.  Thomas  for  Defendants  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

SiMPKINS  brought  this  suit  to  recover  damages  for  an 
alleged  breach  of  warranty  and  breach  of  the  law  in  selling 
•  seed  oats.  He  ^specified'  as  his  damages  the  purchase  price 
of  the  oats,  the  cost  of  some  Timothy  seed  to  be  mixed 
with  these  oats  and  the  cost  of  preparing  and  tilling  the 
land. 

Defendants  in  error  are  dealers  in  seede  in  the  city  of 
Nashville.  They  admitted  having  sold  to  Simpkins  the 
quantity  of  seed  oats  specified,  but  urged  by  way  of  defense 
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to  his  action  that  there  was  neither  an  express  nor  an  im- 
plied' warranty  of  soundness,  that  they  had  supplied  him: 
with  the  exact  description  of  seed  called  for  by  him,  and 
that  the  Acts  of  1909,  395,  regulating  the  sales  of  seeds 
could  not  be  the  measure  of  liability  for  the  reason  that  the- 
Act  was  void. 

This  controversy  was  tried  by  Hon.  F,  A.  Berry  acting 
as  Special  Judge.  He  was  requested  to  and  filed  written 
findings  of  fact  and  conclusions  of  fact  and  law.  He  found 
that  there  was  no  express  warranty  as  to  germinating 
power.  He  also  found  that  there  was  no  implied-  warranty 
as  to  purity  with  respect  to  germinability,  and  was  of  opin- 
ion that  Simpkins  could  recover  under  the  statute  in  ques- 
tion only  if  at  all,  and  not  under  the  conmion  law.  The- 
learned  Judge  thereupon  proceeded  to  consider  this  Act 
and  reached  the  conclusion  that  it  was  unconstitutional. 
The  result  was  that  Simpkins  was  denied  a  recovery.  He- 
has  appealed!  and  assigned'  errors. 

Since  the  trial  in  the  lower  Court  the  statute,  which  is 
known  as  the  seed  law,  has  been  declared  constitutional. 
State  v.  MackoAf,  137  Tenn.,  280.  The  inevitable  conse- 
quence is  that  the  observance  of  this  statute,  too  long  neg- 
lected, is  enjoined  upon  all  seed  dealers  in  Tennessee.  This 
law  being  of  wholesome  character,  passed  for  the  purpose^ 
of  promoting  agriculture,  that  most  vital  of  all  occupations,, 
it  is  the  duty  of  the  Court  to  see  that  its  provisions  are  ob- 
served, and  also  to  prevent  evasions  and  to  nullify  excuses 
offered  or  efforts  made  to  thwart  the  Department  of  Agri-* 
culture  in  the  enforcement  of  the  law's  provisions. 

It  is  provided  in  Section  5  that  seeds  not  coming  up  ta 
the  standards  of  purity  and  viability  prescribed  in  Section; 
9  shall  be  considered  unsound,  and  that  they  shall  not  be- 
exposed  to  sale  for  seeding  purposes  by  any  dealers  in  seed& 
without  ascertainment  of  germinating  quality  and  com- 
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munication  to  the  purchaser  of  the  lack  thereof.  For  while 
the  act  in  question  requires  a  high  standard  with  respect 
to  seeds,  we  interpret  it  as  permitting  the  seller  with  re- 
spect to  germinating  power  to  make  sales  of  those  which 
possess  a  percentage  beneath  that  prescribed  by  the  statute, 
provided  the  dealer  so  informs  the  purchaser  by  appropri- 
ate certificate  or  word  at  the  time.  It  is  true  that  from  a 
casual  reading  of  the  statute  there  might  be  gathered  the 
impression  that  the  seller  was  absolutely  prohibited  from 
exposing  to  sale  seeds  below  the  standard  of  purity,  but 
when  Sections  1  and  5  are  considered  together,  or  as  for 
that  matter  when  the  whole  statute  is  brought  into  view, 
it  is  reasonably  certain  that  the  Legislature  was  willing  to 
remit  the  purchaser  and  seller  to  their  respective  rights  and 
risks  in  handling  seeds  expressly  and  statutorily  asserted  to 
be  beneath  the  prescribed  degree  of  purity. 

It  must  be  observed  that  the  act  requires  of  dealers  and 
importers  in  seeds  the  submitting  of  their  stocks  to  the 
agents  of  the  Department  of  Agriculture  with  the  view  of 
determining  d^rees  of  purity,  and  further  directs  that  the 
analysis,  especially  if  the  seeds  are  below  the  standards 
prescribed,  shall  be  stamped  upon  the  package. 

The  evidence  heard  by  the  learned  Circuit  Judge  is  not 
in  the  record.  In  lieu  thereof  is  the  finding  of  fact  of  some 
elaboration,  but  yet  not  as  full  as  we  should  like  for  an 
exposition  of  the  very  important  question  arising.  We 
nevertheless  gather  from  the  findings  that  the  seeds  pur- 
chased by  Simpkins  possessed  very  little  if  any  germinat- 
ing power ;  and  there  is  no  attempt  to  show  that  they  had 
been  tested  or  inspected  and  their  degree  of  purity  stamped 
upon  the  package  or  the  lack  of  purity  or  germinating 
power  communicated  to  the  purchaser.  This  sufiices  to 
warrant  the  conclusion  that  the  dealers  in  this  case  violated 
the  seed  law,  consciously  or  unconsciously,  and  that  Simp- 
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kins  is  in  a  situation  where  he  can  claim  the  benefit  of  the 
statute  and  rely  upon  it  for  redress,  and  that  he  is  not  con- 
fined to  the  common  law  sls  his  remedy. 

N^or  can  any  negligence  of  Simpkins  or  his  purchase  of 
the  seeds  upon  his  own  judgment  or  that  of  his  friends 
have  the  effect  of  waiving  the  statute  or  of  taking  away  his 
right  to  complain  of  the  dealer  for  not  observing  its  pro- 
visions. We  repeat  that  the  chief  object  of  this  law  was 
to  onerate  dealers  in  seeds  with  the  burden  of  ascertaining 
the  standard  of  purity  of  their  goods  and  of  informing 
their  purchasers  of  this  degree,  and  that  nothing  short  of 
an  inspection  and  communication  in  a  legitimate  way  of 
the  deficiency  can  excuse  the  dealer. 

A  failure  upon  the  part  of  the  dealer  to  follow  the  direc- 
tions of  the  statute  is  denounced  as  a  misdemeanor.  It  is 
urged  by  very  able  counsel  for  appellees  that  his  clients 
could  not  be  convicted  of  a  misdemeanor  for  the  reason 
that  there  is  no  evidence  showing  an  intent  upon  their  part 
to  commit  a  crime.  It  will  be  noted  upon  reading  the 
statute  that  it  does  not  require  knowledge  or  guilty  inten- 
tion to  constitute  an  offense.  An  omission  to  observe  the 
directions  of  the  statute,  whether  this  omission  be  inten- 
tional or  the  result  of  neglect,  is  denounced  as  a  misde- 
meanor. Hence  it  is  not  incumbent  upon  the  State  or  the 
party  complaining  to  show  a  guilty  purpose.  Haynes  v. 
State,  118  Tenn.,  709 ;  Pappas  v.  State,  135  Tenn.,  499. 

It  is  axiomatic  that  a  party  injured  in  a  pecuniary  way 
by  the  commission  by  another  of  an  unlawful  act  may  sue 
for  damages.  We  know  of  no  reason  why  the  purchaser  of 
seeds  may  not  avail  himself  of  this  almost  universal  rule 
of  law. 

It  is  urged  that  the  exactions  of  the  law  are  too  burden- 
some upon  seed  dealers.  This  must  be  addressed  to  the 
Legislature,  and  not  to  the  Court.    But  we  shall  observe  in 
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response  to  this  contention  that  :when  the  need  of  crop 
stimulation  is  considered  and  when  the  high  cost  of  culti- 
vating lands  and  rental  values  thereof  are  kept  in  view; 
and  when  it  is  borne  in  mind  that  dealers  can  with  little 
trouble  ascertain  the  quality  of  their  seeds,  the  argument 
of  inconvenience  must  pass  away. 

Much  is  said  by  learned  counsel  to  the  effect  thart;  Simp- 
kins  got  the  exact  description  of  seeds  called  for,  and  that 
this  excluded  all  idea  of  implied  warranty  other  than  that 
the  seeds  were  the  kind  requested ;  and  especially  is  it  urged 
that  there  was  no  express  or  implied  warranty  of  germi- 
nability.  It  is  probably  true  that  there  was  no  express 
warranty  of  germ  inability,  and  it  may  be  also  true  that  the 
circumstances  excluded  any  implied  warranty  a^  inter- 
preted by  the  greater  number  of  authorities  treating  of 
the  common  law  measure  of  liability.  But  we  apprehend 
and  so  hold  that  the  rule  is  changed,  and  that  there  must 
be  in  Tennessee  an  implied  warranty  upon  the  part  of  the 
dealer  that  his  seeds  are  up  to  the  standard  prescribed  by 
law  in  the  absence  of  positive  and  lawfully  authorized  com- 
munication at  the  time  of  the  fact  that  the  seeds  are  below 
the  standard  of  germinating  power  prescribed  by  the 
statute.  We  are  of  opinion  that  the  stipulation  of  purity 
goes  with  every  seed-  transaction,  and  that  it  can  be  ex- 
cluded only  by  a  strict  compliance  by  the  dealer  with  the 
satute  under  consideration. 

But  in  truth  we  are  of  opinion  that  many  decisions 
touching  liability  at  common  law  are  unsound  when  ap- 
plied to  seed  transactions.  It  must  be  admitted  that  the 
majority  are  to  the  effect  that  when  the  purchaser  has  the 
opportunity  to  inspect  and  orders  seed  of  a  certain  descrip- 
tion, he  is  limited  in  his  warranty  to  the  requirement  that 
the  seed-  be  of  the  kind  requested,  and  that  there  is  no  im- 
plied warranty  of  germinating  power.     Bu/t  notwithstan- 
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ing  these  pronouncements  we  believe  that  the  common 
sense  surrounding  such  transaction  is  that  the  purchaser 
may  not  only  expect  that  the  seeds  be  of  the  kind  or  descrip- 
tion purchased,  but  that  they  shall  also  possess  germinating 
power.  And  especially  should  this  be  the  rule  when  the 
purchaser  informs  the  dealer  that  he  intends  these  seed 
for  reseeding  purposes.  The  unmistakable  implication  is 
that  the  purchaser  is  going  to  make  a  great  outlay  of  time 
and  labor.  This  would  be  folly  if  he  were  sowing  seeds 
tha(t  would  not  germinate.  Hence  our  opinion  that  when 
a  dealer  sells  seeds  to  be  resown  he  impliedly  warrants 
their  germinating  power  in  the  absence  of  an  express  re- 
fusal to  warrant  or  of  an  express  warranty  of  so  restrictive 
a  nature  as  to  exclude  all  implications.  These  various 
phases  are  elaborately  discussed  in  the  note  to  Seed  Co.  v. 
Canning  Co.,  37  L.  R.  A.  (N*.  S.),  79,  and  note.  And  also 
in  the  case  of  ToUen  v.  Stevenson,  135  N.  W.,  17. 

However  that  may  be,  there  is  no  escaping  the  conclu- 
sion that  the  agriculturists  of  the  country  now  have  the 
right  to  rely  upon  the  beneficent  provisions  of  the  seeding 
act ;  and  when  this  act  is  brought  into  view  and  considered 
in  connection  with  the  implications  of  the  common  law, 
plaintiff  in  error  was  upon  the  showings  made  in  the  lower 
Court  entitled  to  a  judgment  for  damages.  Owing  to  the 
fact  that  his  damages  were  not  developed  in  the  lower 
Court  and  embraced  in  the  findings  we  are  unable  to  fol- 
low in  tliis  case  the  usual  practice  of  rendering  judgment 
instead  of  remanding. 

It  results  from  the  foreging  that  the  judgment  of  the 
learned  Judge  will  have  to  be  reversed  and  the  cause  re- 
manded with  directions  to  retry  the  case  according  to  prin- 
ciples not  inconsistent  with  the  pronouncement  of  this  opin- 
ion.   Appellees  will  pay  the  costs  of  this  Court. 
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It  might  be  well  to  observe  by  way  of  precaution  that  if 
it  should  develop  upon  the  trial  in  the  lower  Court  that 
Nortfhem  white  oats  such  as  were  purchased  by  Simpkins 
would  not  germinate  in  this  soil  and-  climate,  Simpkins 
probably  should  not  have  any  recovery  at  all.  But  it  is  so 
universal  as  to  be  almost  judicially  known  that  Northem- 
grown  seeds  germinate  and  fructify  more  quickly  in  the 
South  than  the  home-grown  product.  Another  observation 
that  might  be  made  is  that  if  it  should  be  shown  conclu- 
sively that  Northern  white  oats  were  an  experiment,  and 
that  their  germinating  power  or  quality  was  inherently 
such  as  was  unsuited  to  this  territory,  there  might  be  grave ' 
doubt  of  the  liability  of  defendants  in  error.  But  when  it 
is  recalled  that  it  is  an  easy  matter  for  a  dealer  by  hotbed 
or  small  box  planting  to  test  the  germinability  of  seeds, 
and  when  it  is  considered  that  the  Commissioner  of  Agri- 
culture might  devise  easy  methods  of  ascertaining  germi- 
nability, it  would  be  a  rare  case  in  which  a  dealer  could 
escape  the  consequences  of  selling  nongerminating  seed  by 
urging  that  they  would  not  grow  in  tihis  climate. 

We  wish  in  conclusion  to  say  in  justice  to  the  very  emi- 
nent Special  Judge  who  tried  this  case  that  there  were  at 
the  time  of  the  trial  of  this  case  in  the  lower  Court  serious 
doubts  as  to  the  constitutionality  of  the  seeding  act. 
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Sarah  Wells  v.  Levi  Jenkins. 


(Certiorari  denied  by  Supreme  Court,  1917.) 


1.  Evidence.    Chancellor  not  in  error  for  not  pasaing  on  excep- 

tions to  evidence,  when  his  action  was  not  invoked. 

The  chancellor  cannot  be  put  In  error  for  failing  to  pass  on  ex- 
ceptions to  depositions  where  it  is  not  shown  by  the  record 
that  his  attention  was  ever  called  to  the  exceptions  or  any 
action  invoked  by  him  thereon,  or  that  he  even  so  much  as 
knew  of  such  exceptions.  In  such  case,  such  exceptions  will 
be  considered  as  waived. 

2.  Life  Insurance.     Oral  assignee  of  policpt  loithout  insurable 

interest,  may  collect  same,  when. 

The  possessor  of  a  life  insurance  policy,  by  oral  assignment 
and  delivery,  acquiesced  in  by  the  insurance  company,  where 
there  is  no  fraud  or  imposition  in  its  acquisition,  may  col- 
lect the  insurance  money,  although  not  having  an  Insurable 
interest  such  as  would  authorize  or  Justify  the  taking  out 
of  a  policy  on  the  life  of  the  insured. 

8.   Same.   Same,   Objection  of  prematurity  of  suit  of  such  assig- 
nee  is  without  m^rit,  when. 

There  is  nothing  in  the  objection  that  such  oral  assignee's  suit 
was  prematurely  brought,  upon  the  ground  that  complainant 
should  have  waited  until  the  administrator  of  the  insured 
had  collected  the  policy.  The  policy  was  not  the  property  of 
the  insured  at  the  time  of  her  death,  and,  of  course,  did  not 
pass  to  her  administrator. 

4.   Ck>STs.    Due  his  own  witnesses  will  be  taxed  to  the  admin- 
istrator, when. 

Where  the  litigation  resulted  from  the  failure  of  the  admin- 
istrator to  see  and  confer  with  those  possessed  with  a  knowl- 
edge of  the  facts  whereby  he  would  have  reached  the  proper 
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conclusion  which  would  have  preTented  the  litigation,  he 
should  be  personally  charged  and  taxed  with  the  costs  due 
his  own  witnesses. 


From  Shelby  County. 


Appealed  from  the  Chancery  Court  of  Shelby  County. 
Part  2.     Fbances  Fenteess,  Chancellor. 

MuKBAY  &  GiLLiESPiE  and  H.  R,  Saddler  for  Com- 
plainant. 

B.  F.  Booth  for  Defendants. 

Mr.  Justice  Hughes  delivered  the  opinion  of  the 
Court.  ^ 

This  suit,  which  was  brought  in  the  Chancery  Court  of 
Shelby  County  by  Sarah  Wells,  has  for  its  object  an  ad- 
judication Sis  to  whether  the  proceeds  of  a  certain  policy  of 
insurance  on  the  life  of  one  Julia  Jenkins,  deceased,  should 
be  paid  to  compainant,  or  to  the  administrator  of  the  estate 
of  Julia  Jenkins  on  whose  life  the  policy  was  issued  and 
in  force  at  the  time  of  her  death. 

At  the  time  of  the  death  of  Julia  Jenkins  the  policy 
itself  was  in  the  possession  of  the  complainant,  who  insists 
that  it  had  been  given  or  assigned  to  her,  and  put  into  her 
possession  by  the  deceased  that  she  might  become  and  be 
the  beneficiary  thereunder ;  while  the  administrator  insists 
that  complainant  had  no  legal  or  equitable  interest  in  the 
policy,  or  its  proceeds,  she,  as  he  insists,  having  procured 
possession  of  the  policy  by  fraud. 

The  Insurance  Company  issuing  the  policy,  it  appears, 
was  and  is  willing  to  pay  the  amount  called  for  by  the 
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policy,  $146.00,  but  did  not  and  does  not  want  to  assume 
the  responsibility  of  deciding  who  was  and  is  entitled  to 
the  proceeds,  and  therefore  refu^  to  make  payment  to 
either  claimant  until  the  question  as  to  the  party  legally 
entitled  thereto  be  determined. 

Under  this  state  of  facts  the  complainant  brought  this 
action  against  the  administrator,  setting  out  and  alleging 
in  her  bill  that  the  policy  had  been  given  or  assigned  to  her 
with  the  consent  and  agreement  of  the  insurer,  and  that, 
pursuant  to  the  gift,  and  according  to  the  conditions  there- 
of, she,  the  complainant,  had  taken  the  policy  and  kept 
the  premiums  paid,  and  is  therefore  entitled  to  the  amount 
due  thereon. 

The  administrator  answered  the  bill,  denying  that  the 
policy  had  been  given  to  complainant  or  that  there  had 
been  any  transfer  thereof  in  any  way ;  and  charging  in  the 
answer  that  Julia  Jenkins,  the  insured,  was  an  ignorant  old 
negress,  and  that  it  was  by  fraud  and  imposition  on  her 
that  possession  of  the  policy  had  been  procured.  It  is  also 
set  up  and  pleaded  in  the  answer  that  complainant  had  no 
insurable  interest  in  the  life  of  insured,  and  that  for  that 
reason  any  transfer  of  the  policy  that  may  have  been  made 
was  illegal  and  void. 

Each  party  to  the  suit  took  depositions  in  support  of  its 
contention,  on  which  depositions  the  cause  went  to  trial 
before  the  Chancellor,  who  found  the  issues  in  favor  of 
complainant,  and  decreed  that  she  was  entitled  to  the 
$146.00 ;  and,  that  the  proceeds  not  being  any  part  of  the 
estate  of  Julia  Jenkins,  deceased,  the  administrator  was 
not  entitled  to  the  possesion  of  the  poli<^.  The  bill  was 
therefore  dismissed  at  the  cost  of  the  defendiant,  who  ap- 
pealed from  that  decree  to  this  Court,  and  has  here  as- 
signed errors,  making  questions  which  we  will  consider  in 
the  following  order :  1.  It  is  said  that  the  trial  Court  com- 
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mitted  error  in  refusing  to  pass  upon  certain  exceptions 
to  evidence  oflFered  by  complainant  on  the  trial  below,  on 
the  ground,  as  insisted,  that  the  evidence  was  incompetent. 

We  find  no  error  in  this  regard,  it  being  nowhere  shown 
that  the  Chancellor's  attention  was  ever  called  to  the  ex- 
ceptions to  the  evidence,  or  any  action  invoked  by  him 
thereon.  All  that  appears  is  that  counsel  for  complainant 
filed  with  the  record,  and  as  a  part  of  it,  exceptions  to  cer^ 
tain  portions  of  depositions  taken  in  the  cause.  Abso- 
lutely nothing  is  made  to  appear  as  to  whether  the  Chan- 
cellor ever  so  much  as  knew  of  the  exceptions,  it  nowhere 
being  disclosed  that  his  attention  was  ever  called  thereto, 
or  any  ruling  asked  thereon.  Of  course,  under  this  state 
of  facts  there  can  be  no  just  complaint  based,  for  the  rea- 
son that  the  Chancellor  cannot  be  put  in  error  for  failing 
to  pass  on  exceptions  to  depositions  when  it  is  not  shown 
that  he  so  much  as  knew  of  such  exceptions.  If  such  ex*- 
ceptions  must  be  shown  by  the  record  to  have  been  brought 
to  the  attention  of  the  Chancellor  and  acted  on  by  him,  or 
they  will  be  considered  as  waived.  Montgomery  v.  Cold- 
well,  82  Tenn.,  29,  37.  See  also  Gibson's  Suits  in  Chan- 
cery, Section  535. 

2.  By  another  assignment  it  is  contended  that  complain- 
ant bore  no  such  relation,  by  consanguinity,  creditor  or 
otherwise  to  deceased  as  gave  her  an  insurable  interest  in 
her  life,  and  that  therefore,  she,  in  no  event,  could  be  enr 
titled'  to  the  proceeds  of  the  policy  thereon.  The  reply  to 
this  contention  is  that  complainant  does  not  claim  the  pro- 
ceeds of  the  policy  by  virtue  of  having  any  such  insurable 
interest  in  the  life  of  the  insured,  or  under  conditions  that 
require  any  such  interest  in  the  sense  of  the  rule  invoked. 
The  insistence  of  complainant  is  that  deceased  had  per- 
fected the  insurance,  and  had  the  policy  issued  on  her  own 
life,  and,  after  carrying  it  for  some  years,  made  a  gift 
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thereof  to  compainant  on  oondition  that  she  would  there- 
after keep  the  premiums  paid,  which  was  done  as  an  ex- 
pression of  appreciation  of  services  that  complainant  had 
previous  thereto  rendered  deceased;  and  the  record  dis- 
closes that  in  fact,  previous  to  the  time  it  is  claimed  the 
policy  was  given  to  complainant,  deceased  had  become  re- 
duced to  such,  financial  straits  as  that  s>he  was  not  able  to 
carry  the  policy  longer,  and  made  the  gift  to  deceased'  on 
the  condition  that  she  pay  the  premiums  which  should  there- 
after fall  due.  Complainant  says  she  had  paid  rent*  for 
the  deceased,  and  had  otherwise  assisted  her  financially, 
and  that  deceased  realized  that  she  would  not  be  able  to 
longer  keep  her  premiums  paid,  delivered  the  policy  to  her, 
complainant,  that  she  might  thereafter  keep  the  premiums 
paid  and  become  the  beneficiary.  On  the  contrary  it  is  in- 
sisted by  the  defendant  that  deceased  was  an  ignorant  old 
negress,  not  able  to  so  much  as  read  or  write,  and  that  com- 
plainant deceived  and  imposed  upon  her,  and  thereby  got 
possession  of  the  policy,  and  even  paid  the  premiums  there- 
after out  of  the  insured's  property  and  effects. 

Several  witnesses  were  offered  by  the  parties  to  this  con- 
tention in  support  of  the  theories,  each  offering  evid<ence 
in  support  of  the  theory  contended  for  by  that  party.  The 
Chancellor  found,  and  after  a  careful  reading  of  the  record 
we  concur  in  his  view,  that  the  possession  of  the  policy  was 
not  procured  by  fraudulent  means  as  insisted  by  defendant, 
but  that  it  was  the  intention  of  the  insured-  to  give  the 
policy  to  complainant,  Sarah  Wells,  that  she,  Sarah,  might 
thereafter  pay  the  premiums  and  be,  to  all  purposes,  the 
beneficiary  therein.  This  view  of  the  case  is  supported  by 
ofiicers  of  the  Insurance  Company.  The  agent  of  the  com- 
pany who  collected  premiums  on  the  policy  in  question 
swears  that  the  insured  told  him  that  she  wanted  the  pro- 
ceeds of  the  policy  "to  go  to  Sarah  Wells  at  her  (insured's) 
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death,"  and  says  further  that  Sarah  Wells  thereafter  paid 
the  weekly  premiums  as  they  fell  due  on  the  policy,  saying 
that  she  made  such  payments  directly  to  him,  the  agent, 
keeping  them  paid  up  after  the  policy  was  delivered  to 
complainant  until  the  time  of  the  insured's  death,  w*hich 
is  shown  to  have  been  two  years  or  more. 

The  superintendent  of  the  Insurance  Company  also  testi- 
fied in  effect  that  he  had  had  a  conversation  in  regard  to 
the  same  matter  with  the  insured,  and  while  he  did  not 
remember  or  pretend  to  recall  the  details  of  that  conversa- 
tion, it,  as  he  expresses  it,  "was  to  the  effect  that  she  (the 
insured)  wanted  Sarah  Wells  to  look  after  her  insurance 
and  other  matters ;"  and  he  says  further  that  Sarah  Wells 
then  had  the  policy  in  her  possession ;  and  still  other  wit- 
nesses testify  to  the  effect  that  the  insured  had  told  them 
that  she  had  given  the  policy  to  Sarah  Wells.  It  is  true 
that  several  other  witnesses  swear  to  circumstances  indicat- 
ing that  there  was  no  such  friendly  relations  between  the 
insured  and  Sarah  Wells  as  Sarah  says  existed,  and  there^ 
fore  no  occasion  to  make  the  gift  that  Sarah  insists  was 
made.  But  we  are  of  the  opinion,  and  find,  that  the  weight 
of  the  testimony  supports  the  theory  and  contention  that 
the  policy  was  given  to  complainant  by  the  insured,  and 
thatVhe  ^ft  was  not  procured  by  any  fraud  or  imposition; 
and  it  appearing  that  Sarah  kept  the  premiums  paid  up 
thereafter ;  and  it  appearing  that  the  policy  had  a  provision 
stipulating  that  ''the  company  might  pay  the  policy  to  any 
relative  by  blood  or  by  marriage  to  the  insured,  or  any 
other  person  appearing  to  said  company  to  be  equitably 
entitled  to  the  same  by  reason  of  having  incurred  expenses 
in  any  way  on  behalf  of  the  insured,  or  for  his  or  her  burial, 
or  for  any  other  purpose  indicated;"  and  it  still  further 
appearing  that  Sarah  Wells  paid  out  money  for  the  benefit 
of  the  insured,  both  in  connection  with  her  burinl  and  other- 
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wise;  and  the  Insurance  Company  not  contesting  the  valid- 
ity of  the  gift  or  transfer  of  the  policy  and  the  right  of 
complainant  to  collect  the  proceeds  thereof,  we  are  of  opin- 
ion the  Chancellor's  decree  was  correct  The  law  involved, 
though  appearing  to  be  in  hopeless  confusion  as  viewed  by 
the  Courts  generally,  as  pointed  out  by  the  various  text 
writers,  appears  to  be  settled  in  Tennessee  to  the  effect  that 
such  assignee  or  donee,  when  there  is  no  fraud  or  imposi- 
tion, may  collect,  although  not  having  an  insurable  interest 
such  as  would  authorize  or  justify  the  taking  out  of  a 
policy  on  the  life  of  the  insured-;  and  that  such  gifts  or 
assignments  may  be  made  in  parol,  there  can  be  no  ques- 
tion. 12  R.  C.  L.,  944 ;  Box  v.  Lcuvier,  112  Tenn.,  393 ; 
Clement  v.  Insurance  Co.,  101  Tenn.,  22,  36,  46  S.  W., 
561 ;  42  L.  E.  A.,  247,  7  Am.  St  Rep.,  561 ;  Insurance  Co. 
V.  HanUlton,  37  Tenn.  (5  Sneed),  269.  In  the  Clement 
case  it  is  said,  "the  weight  of  authority  is  that  when  a 
policy  has  once  been  issued  to  a  beneficiary  legally  entitled, 
he  may  assign  it  to  another  who  haa  no  insurable  interest, 
either  by  a  transfer  in  his  lifetime  or  by  a  last  will  and 
testament" 

3.  Another  question  made  by  the  assignments  is  that 
this  suit  was  prematurely  brought,  for  the  reason  that  com- 
plainant should  have  waited-  until  the  administrator  had 
collected  the  policy,  if  she  had  any  right  in  the  proceeds. 
The  answer  to  this  contention  is  that^  as  we  have  already 
held,  the  policy  was  not  the  property  of  the  insured  at  the 
time  of  her  death,  and,  of  course,  did  not  pass  to  the  ad- 
ministrator, and  therefore  he  would  have  no  right  to  sue 
on  it  or  otherwise  proceed  with  the  collecting  of  the  money 
due  thereon* 

4.  One  other  question  is  made  by  the  assignments  of 
error,  which  is  tiiat  the  Chancellor  should  not  have  taxed 
defendant  with  the  costs  of  the  proceeding.     Ordinarily 
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administrators  should  not  be  taxed  with  costs  in  litigations 
involving  the  interest  of  the  estate^  but  the  record  in  this 
case  discloses  such  a  state  of  facts  that  we  have  concluded 
this  litigation  was  wholly  without  foundation^  and  that  the 
administrator  by  proper  efforts  in  seeing  and  conferring 
with  those  possessed  with  knowledge  of  the  facts,  would 
have  necessarily  come  to  that  conclusion,  and  the  litigation, 
having  resulted  from  the  failure  of  the  administrator  to 
properly  conduct  the  affairs  of  the  estate,  the  interest  of 
which  he  should  have  looked  after,  he  should  be  taxed  with 
the  costs  due  his  witnesses,  and  complainant  with  the 
balance  of  the  costs. 

It  results  that  the  judgment  of  the  lower  Court  is,  except 
as  modified'  with  reference  to  the  costs,  affirmed.  We 
might  add  that  the  estate  of  Julia  Jenkins,  deceased,  is  not 
shown  to  have  any  assets,  so  that  to  tax  it  with  costs  would 
simply  be  idle  formality. 
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Y.  &  M.  V.  Railroad  v.  R  E.  Thomas. 
(Certiorari  denied  by  Supreme  Court,  1917.) 

1.  Railroads.     Freight  conductor  is  not  negligent  in  coupling 

his  train  on  siding  before  the  awaited  passenger  train  passes, 
when. 

Where  a  freight  train,  consisting  of  fifty-eight  cars  besides 
the  engine,  tender  and  caboose,  was  standing  on  and  occupy- 
ing the  whole  of  the  siding,  except  seventy-eight  feet,  and 
while  awaiting  the  passage  of  a  fast  passenger  train,  was 
separated  into  two  parts,  so  as  to  leave  a  public  road  cross- 
ing unobstructed,  it  was  not  negligent  in  the  freight  con- 
ductor, but  proper  and  safe,  upon  the  approach  of  the  pas- 
senger train  and  before  its  passage,  to  attempt  to  get  ready 
to  proceed  on  the  Journey. 

2.  Same.     Engineer's  failure  to  observe  and  obey  conductor's 

signal  to  stop  train  is  negligence  imputable  to  railroad  com- 
pany ^  when. 

Where,  after  the  two  sections  of  the  train  were  coupled  on 
the  siding,  as  indicated  in  the  preceding  headnote,  the  con- 
ductor signaled  the  engineer  to  stop  the  train  so  as  to  pre- 
vent the  train  backing  and  colliding  with  the  said  passen- 
ger train,  the  failure  of  the  engineer  to  observe  and  obey 
the  signal  was  negligence  imputable  to  the  railroad  com- 
pany, and  rendered  it  liable  for  any  injury  proximately  re- 
sulting therefrom. 

3.  Same.     Conductor's  stepping  between  the  cars  to  turn  the 

angle  cock  to  put  on  the  brakes  does  not  bar  recovery  for 
injury,  when. 

Where,  in  the  situation  indicated  in  the  preceding  two  head- 
notes,  after  the  engineer  had  failed  to  obey  the  conductor's 
signal  to  stop  the  train,  which  was  approaching  so  near  the 
main  line  as  to  endanger  a  collision  with  the  said  passen- 
ger train  and  imperil  the  safety  of  the  passengers,  the  acts 
of  the  conductor  in  stepping  between  the  cars  to  turn  the 
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angle  cock  so  as  to  put  on  the  brakes  and  stop  the  train 
was  not  so  negligently  and  rashly  putting  himself  .in  such 
perilous  situation,  in  view  of  the  imminently  perilous  situa- 
tion of  the  passenger  train,  as  to  bar  his  recovery  for  an 
injury  resulting  from  his  feet  becoming  fastened  between  two 
of  the  ties  causing*him  to  fall  and  be  run  over  by  the  train. 

4,  Evidence.     The  trial  judge  is  excused  for  not  excluding  testi- 
mony when  first  offeredf  when. 

Where  testimony  was  first  offered,  it  was  not  objected  to  as 
wholly  incompetent,  but  as  admissible  only  under  certain 
conditions  and  restrictions,  and  the  question  for  some  time 
was  whether  the  circumstances  and  conditions  had  been 
shown  to  exist,  the  objecting  party,  however,  kept  restrict- 
ing the  scope  of  the  application  of  such  evidence  until  finally 
the  class  of  evidence  indicated  was  objected  to  as  wholly 
incompetent,  and  the  trial  Judge,  after  considerable  delay 
finally  held  it  so,  and  excluded  it,  and  expressly  instructed 
the  Jury  not  to  consider  it,  he  was  excused  and  not  put  in 
error  for  his  failure  to  exclude  the  evidence  when  it  was 
first  offered. 

$.   Personal  Injuries.     Judgment  for  twenty  thousand  dollars 
for  loss  of  a  leg  was  allowed  to  stand,  when. 

Where  the  plaintiff  was  wrongfully  injured  and  lost  a  leg  as 
a  result  thereof,  from  which  he  suffered  much  pain,  and  by 
which  his  earning  capacity  of  $160  to  $170  per  month  was 
practically  destroyed,  and  he  had  a  life  expectancy  of  34.63 
years,  a  Judgment  for  $20,000  was  allowed  to  stand. 


From  Shei^by  County. 


Appeal   in   error   from   the   Circuit  Court  of   Shelby 
County.    Part  3.    T.  B.  Pittman,  Judge. 

SivLEY*&  Evans  for  PlaintiflF  in  Error. 

Barton  &  Barton  and  Caruthers  Ewing  for  Defend- 
ant in  Error. 
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Me.  JusTioiB  Hughes  delivered  the  opinion  of  the 
Court. 

On  November  2,  1914,  E.  E,  Thomas,  while  in  the  era- 
ploy  of  the  Y.  &  M.  V.  R.  R.  Co.  as  a  conductor,  and 
while  acting  in  that  capacity  in  operating  an  interstate 
freight  train  running  from  Memphis,  Tennessee,  into  the 
State  of  Mississippi,  sustained  personal  injuries  from* 
which  he  lo«t  his  right  leg  from  about  eight  inches  above 
the  knee.  He  brought  suit  in  the  Circuit  Court  qi  Shelby 
County,  Tennessee,  averring  the  injuries  resulted'  from  the 
negligence  of  his  employer,  and  obtained  verdict  for  $25,- 
000.00,  $5,000.00  of  which  was  remitted  by  the  trial  Court,, 
and  judgment  entered  for  $20,000.00,  to  reverse  which  de- 
fendant below  prosecuted  its  appeal  to  this  Court,  and  has 
here  made  assignments  of  error  to  the  number  of  thirty. 

Mr.  Thomas,  while  acting  as  conductor  on  the  interstate 
trip  received  orders  to  take  a  siding  at  Hollywood,  Mis- 
sissippi, for  the  purpose  of  letting  a  fast  passenger  train,, 
known  as  No.  14,  pass  the  freight  train  at  that  point.  At 
Hollywood'  a  public  road  crosses  the  tracks  at  the  point 
where  the  siding  is  located,  so  that  when  the  freight  train 
was  put  on  the  siding  it  obstructed  the  passageway  over  the 
public  road ;  and,  under  the  laws  of  Mississippi,  it  became 
necessary  to  "open"  the  public  road!  or  crossing,  as  the  ex- 
pression is  used,  and  by  which  is  meant  to  cut  into  two 
sections  the  train  of  cars  that  stood  across  ihe  public  cross- 
ing, so  that  travel  thereon  would  not  be  obstructed.  That 
was  done,  eight  c^rs  and  the  caboose  being  left  north  of 
the  public  road,  and  the  engine,  tender  and  fifty  cars  being 
left  on  the  south  of  the  crossing.  The  train,  it  appears, 
after  thus  broken  up,  stood  on  the  siding  until  the  fast 
passenger,  which  was  to  pass  at  that  point  on  the  main  line, 
was  heard  to  sound  the  whistle  some  three  or  four  miles 
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south,  on  hearing  which  Mr.  Thomas  in  charge  of  Um 
freight  train,  then  on  the  sidetrack,  gave  the  signal  to  hin 
engineer  to  back  the  engine  so  as  to  again  couple  the  two 
sections  into  which  the  train  had  been  broken.  The  en- 
gineer responded  to  the  signal  to  back  the  engine  and  s<hv 
tion  of  cars  attached  to  it  till  that  section  was  brought  in 
contact  with  the  eight  cars  and  caboose,  and  at  that  time, 
or  somewhat  thereafter,  according  to  the  contentions  of  the 
different  parties,  Thomas  was  caused  to  fall  while  the  en- 
gine and  cars  were  still  rolling  backwards;  as  a  result  part 
of  the  train  ran  onto  and  over  his  right  foot  and  leg  just 
above  the  knee,  thereby  inflicting  such  injuries  as  that 
thereafter  the  right  foot  and  leg  to  a  point  about  eieht 
inches  above  the  knee  was  taken  off. 

Thomas  brought  this  suit  on  the  proposition,  and  swears 
as  a  witness  accordingly,  that  the  proper  course  for  him  to 
pursue  when  the  passenger  train  for  which  the  freight  train 
had  been  sidetracked  was  approaching  the  point  of  passing, 
was  to  take  steps  to  get  his  train  ready  to  go  on  its  journey 
when  the  passenger  train  had  gone  by,  and  it  was  in  order 
to  accomplish  that  end,  according  to  his  insistence,  that  he 
signalled  his  train  to  back  up  so  that  the  section  of  it  at- 
tached to  the  engine  might  be  coupled  to  the  other  section 
that  had  been  detached  from  it  in  order  to  leave  the  high- 
way unobstructed  while  the  train  stood  there;  and  he  in- 
sists, and  testified  as  a  witness,  that  after  the  section  of  the. 
freight  train  attached  to  the  engine  had  been  backed  to  the 
point  where  it  came  in  contact  with  and  coupled  to  the  rear 
section  of  eight  cars  and  caboose,  he  signalled  the  en- 
gineer to  stop,  but  says  the  engineer  failed  to  observe  or 
obey  that  signal, — that  on  the  contrary  he  continued  to 
propel  the  freight  train  northward  at  the  rate  of  three  or 
four  miles  an  hour,  notwithstanding  the  signal  given  him 
to  stop,  until  the  rear  end  of  the  freight  train  was  reaching 

37 
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the  point  where  there  was  imminent  danger  of  its  reaching 
or  going  90  near  the  intersection  of  the  sidetrack  with  the 
main  track  that  the  fast-approaching-and-near-at-hand 
north-bound  passenger  train  would  collide  with  it  and 
thereby  produce  a  situation  that  would  be  perilous  to 
passengers  on  the  passenger  train,  when,  according  to 
Thomas'  insistence  andi  testimony,  he  stepped  in  between 
two  of  the  freight  cars  and  shut  oflf  the  air  by  turning  the 
angle  cock,  thus  putting  on  the  brakes  and*  stopping  the 
freight  train.  His  insistence  is  that  the  whole  situation, 
so  far  as  its  being  necessary  for  him  to  step  between  the 
two  cars  and  shut  off  the  air,  was  brought  about  by  the 
negligence  of  the  engineer  in  failing  to  stop  the  engine  as 
he  had  signalled  him  to  do. 

On  the  contrary,  it  is  the  theory  and  insistence  of  the 
railroad  company  that  it  was  unnecessary  and  improper, 
because  of  the  length  of  the  siding  and  the  conditions  gen- 
erally, for  any  steps  to  be  taken  towards  coupling  the  cars 
or  otherwise  getting  ready  to  go  on  the  southward  journey, 
until  after  the  northbound  passenger  train  had  actually 
passed.  In  support  of  this  view  of  the  case  attention  is 
called  to  the  fact  that  with  the  train  made  up  of  the  engine, 
tender  and  fifty-eight  cars  and  caboose  the  sidetrack  was 
so  near  filled  that  there  was  left  only  about  seventy-eight 
feet  space  thereon  in  which  to  do  the  work  of  connecting 
the  two  sections  of  the  train  and  otherwise  getting  ready 
for  starting  on  the  southward  journey  when  the  passenger 
train  had  passed;  and  it  is  said  that  because  of  the  normal 
amount  of  slack  required  for  such  a  movement  and  in  the 
light  of  the  remaining  space  on  the  sidetrack,  that  is  the 
space  not  taken  up  by  the  train,  any  movement  thereon, 
such  as  was  required  to  accomplish  the  results  then  sought, 
would  likely  create  a  perilous  situation. 
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Whether  it  was  proper  and  safe  tx>  attempt  to  get  ready 
to  proceed  on  the  southward  journey  before  the  passenger 
train  had  passed^  or  wait  until  it  had  passed,  and  then  get 
ready  to  proceed  on  the  journey,  hinges  the  chief  conten- 
tions of  the  parties  before  this  Court. 

From  the  judgment  of  the  Court  below  defendant  ap- 
pealed to  this  Court,  and  has  here  assigned  errors  to  the 
number  of  thirty,  and  has  filed  its  brief  in  this  Court  most 
earnestly  insisting  that  because  of  those  errors,  or  some  of 
them,  the  judgment  should  be  reversed  and  the  cause  dis- 
missed or  remanded  to  the  trial  Court.  We  find,  however, 
on  reading  the  briefs  and  record,  that  it  will  not.be  neces- 
sary to  take  up  and  consider  separately  each  of  the  thirty 
assignments  of  error.  In  fact,  counsel  for  plaintiff  in  error 
group  the  assignments  and  consider  them  under  five  sepa- 
rate divisions.  This,  we  find,  is  the  most  logical  and  brief- 
est method  of  considering  the  case  as  a  whole.  We  will 
therefore  pursue  the  same  course,  except  that  we  will  not 
follow  the  order  in  considering  the  questions  followed  by 
counsel  in  briefs  and  assignments. 

The  first  contention  made  on  behalf  of  the  railroad  is  to 
the  effect  that  there  is  no  evidence  showing,  or  tending  to 
show,  from  which  the  jury  might  have  found,  that  the 
plaintiff  railroad  company  was  guilty  of  any  negligence, 
but  that,  on  the  contrary,  it  affirmatively  appears  as  a  fact 
that  Thomas  was  the  creator  of  the  very  situation  that  re- 
sulted in  his  own  injuries;  the  contentions  being,  (1)  that 
in  the  absence  of  a  showing  of  any  fault  or  negligence  on 
the  part  of  the  railroad  company  there  could  be  no  liability, 
and  (2)  that  Thomas,  by  his  improper  and  negligent  act 
in  unnecessarily  t-aking  steps  to  make  up  the  train  and  get 
it  ready  to  pull  out  on  the  southward  journey  while  the 
other  train  was  passing,  or  before  it  had  gone  by,  was  the 
creator  of  the  dangerous  situation  by  his  antecedent  negli- 
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gence,  and  therefore  could  not  invoke  the  rule  applied  in 
Railroad  v.  Ridley,  114  Tenn.,  727,  by  which  one  is  ex- 
cused for  risking  some  danger  of  injury  to  himself  in 
rescuing  another  who  is  in  a  perilous  situation. 

The  rule  of  law  thus  relied  on  is  well  established,  and 
has  been  well  stated  in  the  following  language: 

^*In  the  United  States  it  is  now  a  well-established  doc- 
trine that,  as  a  leading  case  on  the  subject  succinctly  puts 
it :  the  law  has  so  high  a  regard  for  human  life  that  it  will 
not  impute  negligence  to  an  effort  to  preserve  it,  unless 
made  under  such  circumstances  as  to  constitute  rashness  in 
the  judgment  of  prudent  persons.  .  .  .  The  doctrine 
thus  applied  does  not  enure  to  the  benefit  of  the  servant,  if 
the  dangerous  predicament  of  the  person  whose  life  he 
tried  to  save  was  the  direct  result  of  an  act  of  antecedent 
negligence  on  the  part  of  the  servant  himself."  3  Labatt's 
Master  and  Servant,  Section  1276,  pp.  3563,  3567. 

As  to  whether  there  was  any  evidence  introduced  on  the 
trial  below  to  support  the  contention  that  the  engineer 
failed  to  obey  the  signal  to  stop,  we  find  no  grounds  for 
controversy.  Mr.  Thomas  swears  in  most  positive  terms 
that  he  did  give  the  signal  to  stop,  and  that  that  signal  was 
disregarded ;  and  Thomas  also  swears  that  if  the  train  had 
been  allowed  to  back  a  few  feet  further  when  he  stopped  it 
by  going  between  the  cars,  it  w^ould  have  been  side-swiped 
by  the  passing  passenger  train.  And  that  the  passenger 
train  was  then  approaching  and  getting  almost  to  the  point 
of  passing  is  not  disputed'.  N'or  can  it  be  seriously  ques- 
tioned that  the  freight  train  was,  according  to  the  other 
evidence,  getting  back  to  the  point  where  in  but  a  very 
short  time  more,  perhaps  less  than  a  minute,  it  would  have 
gotten  so  near  the  main  track  that  it  would.-  have  been  struck 
by  the  passing  passenger  train.     In  fact,  as  already  indi- 
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cated  herein,  the  contention  of  the  railroad  company  itself 
is  that  because  of  the  danger  of  making  such  movements  as 
backing  the  freight  train  the  dangerous  situation  was  in- 
evitable. Such  is  the  basis  upon  which  counsel  for  the 
railroad  company  predicate  the  insistence  that  it  was  negli- 
gence on  the  part  of  Thomas  to  give  the  signal  to  have  the 
two  sections  of  the  freight  train  coupled  before  the  pas- 
senger train  had  gone  by.  Then  in  addition  to  these  mat- 
ters, there  is  also  evidence  in  the  record  that,  notwithstand*- 
ing  the  limited  space  within  which  to  make  up  the  freight 
train  and  get  it  ready  for  starting  on  its  journey  before 
the  passenger  train  had  gone  by,  still  with  proper  precau- 
tion it  could  have  been  made  up  without  any  extra  risk  or 
danger,  although  by  the  observance  of  proper  care  one  of 
the  necessary  steps  in  which  was  to  stop  the  engine  when 
the  two  sections  had  been  brought  together,  just  as  Thomas 
says  he  signalled  to  do.  This  appears  from  the  following 
questions  and  answers  taken  from  Mr.  Thomas'  testimony : 

"Q.  And  you  moved  that  train  when  at  the  time  your 
judgment  was  that  it  was  about  to  go  out  on  the  main  line 
in  front  of  this  fast  passenger  train  ? 

A.  Well,  that — the  movement  that  I  made  did  not  cause 
that  condition  at  all. 

Q.    Did  not  ? 
A.    No,  sir. 

Q.    Wasn't  it  the  move  that  coupled  the  cars? 

A.  The  move  that  I  made  to  couple  the  cars  was  alright, 
but  the  danger  arose  after  the  coupling  was  made,  and  the 
train  kept  moving  on  back. 

Q.    It  was  the  same  movement  of  the  train? 
A.    But  I  couldn't  get  him  to  stop.    He  took  my  move- 
ment to  back  up,  but  he  didn't  take  it  to  stop. 

Q.    You  took  the  chances  on  starting  it  ? 
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A.  He  took  my  signal  to  start^  and  if  he  had  taken  my 
signal  to  stop,  there  wouldn't  have  been  any  necessity  to 
go  in  there/' 

Xor  does  the  engineer  controvert  this  proposition.  He, 
though  denying  that  the  signal  to  stop  was  given  him,  on 
the  question  of  whether  the  train  could  have  been  coupled 
up  in  safety,  when  asked  if  the  signal  that  was  given  to 
make  the  coupling  was  a  proper  signal  under  the  circum- 
stances, answered,  '*It  was ;"  and  again  when  asked  about 
the  propriety  of  coupling  up  preparatory  to  leaving  when 
the  passenger  train  had  gone  by,  and  about  such  move- 
ments, including  stopping  after  coupling,  if  the  proper 
signals  had  been  given  and  obeyed,  involved  anybody  in 
any  danger,  answered,  "No,  sir."  And  at  other  times  in 
his  testimony  he  answered  to  the  same  effect  And,  though 
the  engineer  denies  that  he  received  any  signal  to  stop, 
Mr.  Thomas  is  corroborated  by  others  when  he  swears  to 
have  given  such  signal.  So,  we  clearly  think  this  question 
as  to  whether  this  "signal  was  given  or  not  was  one  for  the 
jury ;  and  if  it  was  given,  admittedly  it  was  negligence  not 
to  obey  it 

Another  contention  is  that  Thomas'  act  in  going  between 
two  of  the  cars  with  the  view  of  controlling  the  brakes  and 
stopping  the  train  was  so  rash  and  reckless  that  under  the 
rule  announced  and  applied  in  Light  &  Power  Co.  v. 
Hodges,  1  Oates,  531 ;  60  L.  R  A.,  459 ;  79  Am.  St  Rep., 
844,  there  can  be  no  recovery.  As  to  this  contention,  when 
all  the  circumstances  and  surroundings  are  considered,  we 
are  not  prepared  to  say  that  the  rule  invoked  is  applicable. 
Mr.  Thomas  swears  that  his  feet  became  fastened  between 
two  of  the  ties,  and  he  was  thus  caused  to  fall  and  be  run 
over,  indicating  that  but  for  the  catching  of  the  foot  that 
result  would  not  have  followed;  and  he  says  he  had  already 
gotten  by  the  train,  between  two  of  the  eighteen  cars,  some 
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eighteen  feet.  So  we  are  of  the  opinion  that  the  peril  of 
the  situation  was  not  so  apparent  and  not  so  great  as  that 
in  the  Hodges  case,  and  was  not  so  great  that,  under  the 
circumstanoes,  and  view  of  the  situation  which  confronted 
Mr.  Thomas,  it  can  be  said  as  matter  of  law  that  his  right 
of  action  is  thereby  stricken  down. 

But  it  is  said  that  Mr.  Thomas  admitted'  in  his  testimony 
that  his  act  in  going  between  the  cars  to  put  on  the  air  by 
turning  the  angle  cock  was,  as  to  being  dangerous,  "just 
like  jumping  into  a  lion's  den."  This  contention,  while 
often  repeated  and  much  dwelt  on^  is  not  borne  out  by  the 
evidence.  Mr.  Thomas,  as  he  expressly  swears,  went  in 
between  the  cars  to  put  an  the  brakes  by  turning  the  cmgle 
cock,  and  not  to  couple  the  train.  He  says  the  sections  of 
the  train  had  already  been  coupled,  and  that  he  went  in 
between  the  cars  to  turn  the  angle  cock,  and  not  to  couple 
the  air  hose.  That  this  contention  as  to  his  admitting  that 
his  going  between  the  cars  to  turn:  the  angle  cock  was  as 
dangerous  as  going  into  a  lion's  den,  is  a  misapprehension 
or  misconstruction  of  his  testimony  is  seen  from  the  follow- 
ing quotation  from  his  evidence,  which  includes  the  ex- 
pression : 

"Q.    I  said,  it  was  necessary  to  get  that  train  properly 
coupled  ? 
A.    Yes,  sir. 

Q.  (Continuing.)  And  after  coupling,  to  then  couple 
up  the  air  hose,  wasn't  it  ? 

A.  Not  until  the  train  stopped.  Anybody  with  any 
railroad  experience  at  all  would  not  go  between  the  cars 
and  try  to  couple  up  the  air  hose  while  the  train  was 
moving. 

Q.    Why? 

A.    Because  it  was  dangerous. 
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Q.    Dangerous  ? 

A.    Just  like  jumping  into  a  lion's  den,  or  anything  else. 

Q.    In  going  in  between  a  moving  train  ? 

A.  To  reach  down  there  to  couple  the  air  hose,  you  have 
got  to  reach  under  the  drawheads,  to  get  the  air  hose  on 
the  other  side  and  couple  this  one  up. 

Q.    That  was  a  very  dangerous  thing  ? 

A.    Sure  it  was,  if  a  man's  foolish  enough  to  do  it. 

Q.    As  you  say,  it  was  just  like  going  into  a  lion's  den  ? 

A.  Yes,  sir;  to  have  reached  under  there  and  to  have 
got  the  other  end  of  the  air  hose,  and  try  to  couple  it  while 
the  train  was  moving. 

Q.  Now,  you  say  that  the  air  hose  had  not  at  that  time 
been  coupled  up  at  all  ? 

A.    No,  sir. 

Q.    And  was  not  connected  up  while  you  were  there  ? 

A.    No,  sir." 

Still  another  contention  is  that  the  injuries  inflicted  on 
Mr.  Thomas  did  not  proximately  result  from  the  negli- 
gence of  the  engineer,  even  if  he  were  negligent  in  the 
manner  indicated.  We  are  of  the  opinion  that  it  cannot 
be  said  as  matter  of  law  that  the  injuries  did  not  proxi- 
mately result  from  the  negligence  indicated,  if  that  negli- 
gence existed,  as  the  jury  found  in  the  case. 

After  disposing  of  these  matters  that  are  subject  to  classi- 
fication or  of  being  divided  into  the  subheads,  we  wall  now 
consider  some  of  the  questions  made  by  the  assignments 
that  do  not  fall  so  directly  under  the  subdivisions  just 
considered. 

One  of  these  matters  of  complainant  is  made  at  the 
action  of  the  trial  Court  in  refusing  at  an  earlier  stage  of 
the  case  than  that  at  which  he  finally  acted,  to  exclude 
certain  testimony  offered  by  the  plaintiff  below  for  the 
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purpose  of  showing  that  it  was  a  custom  for  the  train  crews 
in  charge  of  freight  trains  on  plaintiff  in  error's  road  to  be 
ready  to  leave  when  the  passing  train  had  gone  by.  There 
was  much  evidence  on  this  quesrtion  offered  by  both  sides, 
the  plaintiff  below  having  offered  testimony  to  show  that 
it  was  not  only  not  a  custom  but  an.  improper  practice. 
We  are  of  the  opinion  that  the  following  circumartanoes 
excuse  the  trial  Court  for  not  at  first  excluding  this  testi- 
mony, conceding  it  was  not  admissible,  a  matter  we  do  not 
mean  to  judicially  pass  on :  When  this  class  of  testimony 
was  first  offered  it  wasi  not  objected  to  as  wholly  incompe- 
tent, but  as  admissible  only  under  certain  conditions  and 
restrictions,  and  the  question  for  some  time  was  whether 
these  circumstances  and  conditions  had  been  shown  to  exist 
or  not.  Defendant  below  in  its  objection,  however,  kept 
restricting  the  scope  of  application  of  such  evidence  until 
finally  the  class  of  evidence  indicated  was  objected  to  as 
wholly  incompetent,  and  the  trial  Judge  after  considerable 
delay  finally  held  it  so,  and  excluded  it ;  but  even  though  it 
was  held  incompetent,  defendant  below  repeatedly  brought 
out  more  evidence  of  the  same  character.  Also  the  Court 
expressly  instructed  the  jury  not  to  consider  it  Under 
these  circumstances  we  are  of  opinion  there  was  no  error 
on  the  part  of  the  trial  Court  for  these  reasons :  First,  when 
the  evidence  was  first  called-  out  and  the  objection  first 
made  there  was  no  insistence  that  it  was  wholly  incompe- 
tent; and,  second,  as  already  indicated,  the  defendant 
below  continually  brought  out  other  such  evidence  even 
though  the  trial  Court  had  held  it  incompetent.  And  a 
third  reason  is  that  under  the  express  instruction  to  not 
consider  it,  we  think  it  could,  in  no  event,  prejudice  any- 
one, or  if  it  did  prejudice  the  defendant  below,  it  wa? 
directly  responsible  for  having  kept  the  matter  still  before 
the  jury. 
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Another  matter  very  seriously  oomplained  of  is  that  a 
certain  special  request  to  the  effect  that  if  Thomas  went 
voluntarily  between  the  cars  at  the  time  the  train  was  in 
motion,  thus  placing  himself  in  a  position  of  danger,  when 
his  duty  did  not  so  require,  then  he  could  not  recover.  The 
answer  to  this  is  that  the  Court  had  already  more  than 
once  covered  the  same  proposition  in  the  charge  as  origin- 
ally given. 

Another  special  request  it  is  insisted  the  Court  erred  in 
not  giving  is  to  the  effect  that  if  Thomas  was  hurt  while 
endeavoring  to  couple  two  sections  of  cars,  rather  than  at- 
tempting to  avert  the  calamity  he  could  not  recover.  The 
answer  to  this  is  likewise  that  in  the  original  charge  he  had 
already  told  the  jury  that,  "If  you  find  that  the  engineer 
was  guilty  of  no  negligence  in  that  case,  and  that  the  con- 
ductor without  any  menace  caused  by  the  act  of  the  en- 
gineer in  failing  to  obey  the  signal,  went  in  between  the 
cars  of  his  own  volition  for  the  purpose  of  stopping  the 
cars  and  not  for  the  purpose  of  saving  human  lives  en- 
dangered, then  he  must  be  deemed  by  the  jury  to  have  as- 
sumed the  risk  of  his  own  act,  and  there  can  be  no  recovery, 
and  your  verdict  must  be  for  the  defendant,"  This  clearly 
covers  the  proposition. 

Likewise  the  jury  was  charged  on  the  question  of  dimin- 
ishing the  amount  of  recovery  because  of  any  contributory 
negligence  and  the  question  of  the  proper  use  of  mortality 
tables  in  ascertaining  the  amount  of  recovery  was  correctly 
given  in  charge  to  the  jury.  We  find  it  insisted  in  a  brief 
filed  here  on  behalf  of  plaintiff  in  error  that  from  the 
mortality  tables  should  have  given  the  expectancy  of 
Thomas  cU  the  time  of  the  trial,  rather  than  at  the  time  he 
received  the  injuries;  the  insistence  being  that  Thomas 
shows  no  loss  from  the  day  of  the  injury  until  the  time  of 
the  trial.    In  answer  to  this  it  can  be  said  that  Thomas  did 
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introduce  evidence  to  show  what  he  was  earning  per  month, 
and  did  show  that  from  the  date  he  received  his  injuries  his 
earning  capacity  was  practically  destroyed.  This,  coupled 
with  his  life  expectancy  at  the  time  of  his  injuries  became 
significant  from  that  diate. 

The  most  serious  matter  we  have  found  in  the  case  is 
the  amount  of  the  judgment,  $20,000.00.  Mr.  Thomas 
testified  that  he  was  making  from  $160.00  to  $170.00  per 
month ;  and  the  evidence  indicates  that  he  was  then  strong, 
whereas,  as  the  result  of  his  injuries  he  was  incapacitated 
from  following  his  occupation,  that  of  railroad  conductor, 
and  thereby  his  earning  capacity  had  been  practically  de- 
stroyed-; that  he  had  lost  time  at  his  home  and  in  a  hospital, 
and  had  suffered  much  pain,  in  addition  to  the  matter  of 
losing  time  and  wages ;  in  view  of  all  of  which  a  majority 
of  the  Court,  taking  into  consideration  also  the  life  ex- 
pectancy of  Mr.  Thomas,  which  was  shown  to  have  been 
34.63  years,  and  considering  also  the  prevailing  high  prices 
of  all  the  necessaries  of  life,  that  the  amount  of  recovery 
is  not  so  excessive  as  to  indicate  passion,  prejudice  and 
caprice  upon  the  part  of  the  jury.  Judge  Hall  dissents 
from  this  view,  believing  that  the  judgment  should  be  re- 
duced to  $15,000.00,  and  the  writer  of  this  opinion  has 
serious  misgivings  as  to  the  matter,  but  the  majority  of  the 
Court  being  of  the  view  that  the  judgment  is  not  excessive, 
it  will  not  be  disturbed  by  this  Court. 

The  result  is,  the  judgment  of  the  trial  Court  is  affirmed 
with  costs. 
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J.  D.  Gbeen  v.  Malissa  Green. 

Divorce.    Desertion.    Driving  spouse  away  from  home, 

A  spouse,  who  is  by  force  or  cruelty  driven  from  home  and 
kept  therefrom  for  more  than  two  years,  may  maintain  a 
bill  for  divorce  predicated  upon  desertion. 


From  Blount  County. 


Appealed  from  the  Circuit  Court  of  Blount  County. 
Sam  C.  Brown,  Judge. 

Brown  &  Johnson  for  Complainant. 

Gamble,  C^rawford  &  Goddard  for  Defendant. 

Mr.  Justice  Hiooins  delivered  the  opinion  of  the 
Court. 

Complainant  seeks  a  divorce  upon  the  ground  of  de- 
sertion. He  alleges  in  sulxstance  that  defendant  and  he 
were  married  in  1875,  and  were  the  parents  of  nine  chil- 
dren ;  that  they  had  lived  together  peaceably  until  the  chil- 
dren reached  maturity,  when  they  and  the  mother  formed 
a  league  against  him,  and  that  as  a  result  of  this  coopera- 
tion he  was  forced  some  ten  years  prior  to  the  filing  of  the 
bill  to  divide  up  his  property  with  diefendant  and  permit 
her  to  live  separately ;  that  some  eight  years  ago  defendant, 
acknowledging  her  fault,  requested  complainant  to  move 
with  her  to  Blount  County  from  Cocke  'County  and  buy  a 
farm ;  that  this  was  done,  but  that  soon  after  the  removal 
to  Blount  County  defendant  and  the  children  began  to  mis- 
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treat  him,  to  threaten  his  life,  to  force  him  from  the  table, 
deny  his  authority  in  his  own  home  and  especially  his  right 
to  manage  his  farm;  that  defendant  would  abuse  com- 
plainant and  would  threaten  him  with  the  boys;  and  this 
tretutment  continued  so  that  it  was  neither  safe  nor  possible 
for  him  to  dwell  in  his  own  home,  and  he  was  forced  to 
leave  and  go  to  the  soldiers'  home  at  Johnson  City,  where 
he  has  been  ever  since;  t'hat  before  his  departure  he  con- 
veyed her  the  Blount  County  farm  worth  $4,000.00,  and 
received  $1,000.00;  and  it  was  charged  that  defendant  had 
been  guilty  of  willful  and  malicious  desertion  of  the  de- 
fendant for  more  than  two  years  before  the  bill  was  filed. 

Defendant  answered.  She  admitted)  the  separation,  but 
alleged  that  it  was  voluntary  on  complainant's  part  and 
without  her  fault  or  procurement ;  that  if  he  had  incurred 
the  ill  will  of  his  children,  it  was  because  of  his  miscon- 
duct ;  that  complainant  had  become  a  drunkard  and  a  non- 
worker,  and  was  not  true  to  his  marriage  vows;  she  also 
dienied  unkindness  and  her  encouraging  the  children  to  mis- 
treat him. 

Complainant  was  the  only  witness  introduced.  The 
Circuit  Judge  was  of  opinion  that  no  case  of  desertion  was 
made  out,  and  dismissed  the  bill.  Green  has  appealed  and 
assigned  errors. 

It  is  our  duty  to  take  the  testimony  of  complainant  as 
subertantially  true,  especially  as  the  main  fact  or  issue, 
namely,  that  of  separation  for  many  years  preceding  the 
filing  of  the  bill,  was  admitted. 

We  find  that  the  allegations  of  complainant's  bill  were 
in  substance  the  truth  of  the  situation.  For  instance,  we 
are  convinced  that  this  old  man  was  subjected  to  mudi 
cruelty  and  indignity  by  the  defendant  and  her  children, 
and  that  "he  was  virtually  relegated  to  the  rear  and  to  a 
post  of  insignificance  in  the  domestic  establishment.     In 
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addition,  we  think  it  shown  that  his  children  were  in  the 
habit  of  threatening  him  and  abusing  him,  and  this  with 
the  knowledge  and  consent  of  the  defendant,  and  that  the 
treatmenit  of  all  the  parties  was  snch  as  to  render  cohabita- 
tion unsafe  and  unbearable.  There  was  left  for  him  noth- 
ing but  departure ;  and  the  defendant  must  be  held  to  have 
been  the  producer  and  the  causer  of  the  separation.  We 
are  persuaded  that  she  deliberately  set  about  to  procure 
the  separation,  and  that  her  intense  desire  was  that  he  leave 
her  and  never  return.  There  was  no  effort  upon  her  part 
to  sustain  a  single  allegation  of  her  answer,  nor  was  the 
old  gentleman  shaken  by  cross-examination.  Hence  our 
conclusion  that  the  old  gentleman  was  subjected  to  mis- 
treatment such  as  justified  him  in  leaving  his  home  and 
going  to  the  home  provided  for  Federal  soldiers. 

The  question  presented'  is  whether  complainant  can 
maintain  this  bill  upon  the  charge  of  desertion,  it  being  ad- 
mitted that  he  was  the  one  who  had  left  the  domicile.  We 
have  no  decision  in  Tennessee  which  bears  directly  upon 
the  proposition.  The  nearest  approach  to  it,  and  this  is 
only  remotely,  is  the  case  of  Rutledge  v.  Rutledge,  6  Sneed, 
5'54,  wherein  it  was  stated-  that  a  wife  who  by  her  mistreat- 
ment of  her  husband  causes  him  to  leave  home  or  to  with- 
hold marital  duties  has  no  room  for  complaint.  In  other 
words  a  wife  who  wrongfully  interrupts  or  disturbs  the 
marital  relation  forfeits  the  right  to  complain.  It  might 
be  said  that  the  case  indirectly  supports  the  position  that 
a  husband  who  is  forced  to  leave  home  because  of  miscon- 
duct of  the  wife  has  the  right  to  complain  of  the  conse- 
quences of  the  wife's  misconduct. 

A  significant  phrasing  of  our  statute  section  dealing  with 
desertion  as  a  ground  of  divorce  is  to  be  noted.  Subsection 
4  of. Shannon's  Code,  4201,  is  as  follows:  "Wilful  or  ma- 
licious desertion,  or  absence  of  either  party  without  reason- 
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able  cause  for  two  whole  years."  It  will  be  observed  that 
desertion  and  absence  are  put  in  the  disjunctive,  so  that  it 
may  be  argued  that  there  may  be  desertion  without  absence 
or  absence  without  desertion.  And  this  furnishes  founda- 
tion for  the  contention  that  desertion  upon  part  of  a  de- 
fendant does  not  necessarily  consist  of  departure  and  ab- 
sence. In  other  words,  there  may  be  desertion  upon  the 
part  of  a  spouse  who  has  never  left  the  domicile. 

It  has  been  ruled  in  quite  a  number  of  jurisdictions  that 
a  spouse  who  because  of  mistreatment  forces  the  other  to 
leave  the  home  and  remain  away  is  guilty  of  desertion, 
especially  where  the  misconduct  was  intended  to  have  that 
effect.  The  rationale  of  these  case©  is  that  the  spouse  de- 
liberately chooses  to  withdraw  from  the  cunnubial  state 
and  leave  the  other  in  reality  abandoned  or  deserted*.  In 
other  words,  this  forcing  of  separation  is  a  severing  of  the 
matrimonial  union  accompanied  with  the  intent  to  termi- 
nate it  and  thus  effect  a  severance,  although  the  parties 
might  stay  beneath  the  same  roof  or  the  complaining  one 
might  himself  depart.  See  Hudson  v.  Hudsoru,  29  L.  E. 
A.  (N!.  S.),  and  appended  note;  also  Whitfield  v.  Whit- 
field, 49  Ga.,  471 ;  Graves  v.  Graves,  88  Miss.,  677,  the 
latter  two  cases  having  reference  to  a  peculiar  kind  of 
separation,  but  showing  particularly  that  a  spouse  may  be 
guilty  of  desertion  without  leaving  the  house  in  which  the 
two  had  lived. 

The  original  meaning  of  desertion  was  to  loosen  or  un- 
bind ;  and  we  do  not  believe  that  this  idea  has  ever  been 
entirely  obscured.  There  is  certainly  a  loosing  of  ties 
when  a  wife  sets  on  foot  a  series  of  schemes  intended  to 
drive  the  husband  away;  and  we  see  no  reason  why  a  hus- 
band who  is  thus  driven  away  from  his  home  cannot  charge 
his  wife  with  having  willfully  or  maliciously  deserted  him. 
It  is  manifest  in  such  case  that  the  wife  intends  to  acoom- 
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plisb  a  severing  of  the  marriage  ties;  it  is  a  plain  renuncia- 
tion of  marital  obligations  and  duties,  and  necessarily  im- 
ports a  desertion. 

It  is  clear  to  us  that  this  old  gentleman  was  set  adrift 
as  the  result  of  cooperation  between  the  wife  and  her  chil- 
dren, and  the  only  inference  is  that  her  desire  was  to  be 
forever  rid  of  him.  It  was  therefore  the  case  of  continu- 
ous desertion,  such  as  is  required.  The  uncontradicted 
evidence  makes  out  the  case  of  a  virtual  assault  of  deadly 
character  upon  complainant,  with  likelihood  of  recurrence 
of  such  treatment.  And  this  with  the  assent  and  approval 
of  defendant.  We  are  constrained  because  of  her  silence 
to  accept  the  version  of  complainant  as  making  out  a  strong 
case.  We  therefore  direct  a  reversal  of  the  lower  Court 
and  the  granting  of  a  decree  of  divorce  here.  Complainant 
and  his  sureties  will  pay  the  costs. 
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Jesse  Holland  v.  A.  T.  Gaither. 

(Certiorari  denied  by  Supreme  Court,  1916.) 

1.  Evidence.    Declarationa  made  "by  owner  of  personal  property 

at  time  of  changing  possession. 

Evidence  of  declarations  of  ownership  and  right  to  possession 
of  personal  property  made  by  the  reputed  owner  are  not  gen- 
erally admissible  if  self-serving.  Such  evidence  is,  however, 
competent  if  the  declarations  accompanied  and  explained 
the  act  of  transferring  possession. 

2.  Same.  Declarations  of  owners  or  possessors  competent  against 

remote  vendees. 

Declarations  in  disparagement  made  by  possessors  or  reputed 
owners  of  personal  property  and  declarations  of  such  parties 
made  at  the  time  of  changes  in  possession  or  title  are  com- 
petent against  subsequent  purchasers  or  possessors  of  the 
chattel  sued  for. 

3.  Practice.    Admissum  of  incompetent  evidence.    Case  tried  ty 

court. 

The  general  rule  forbids  the  reversal  of  a  case  tried  by  the 
court  without  a  Jury  solely  upon  the  ground  that  incompe- 
tent evidence  was  admitted. 


From  Shelby  County. 

Appeal  in  error  from  the  Circuit  Court    of    Shelby 
County.    Part  4.    M.  W.  Laughlin,  Judge. 

D.  W.  DeHaven  for  Plaintiff  in  Error. 

A.  W.  Ketchum  for  Defendant  in  Error. 

Mr.   Justice   Higoins   delivered  the  opinion  of    the 
Court. 

38 


594  COUET  OF  CIVIL  APPEALS, 

Holland  v.  Qalther. 

This  i&  a  replevin  &uit  brought  by  defendant  in  error 
against  Holland  to  recover  the  possession  of  a  grandfather 
clock.  Gaither  mied  as  agent  for  what  is  known  as  the 
Arnold  estate.  There  were  subsequently  added  as  parties 
plaintiff  and  executrix  and  the  heirs  of  that  estate. 

The  case  was  tried  by  the  Circuit  Judge  without  the  in- 
tervention of  a  jury.  He  decided  in  favor  of  the  plaintiffs 
below,  and  Holland  has  appealed'  and  assigned  five  errors. 

That  the  clock  in  question  had  at  one  time  been  owned 
by  the  Arnolds  is  beyond  all  question.  The  point  in  issue 
was  whether  this  title  and  possession  had  been  lost,  and 
whether  Holland  had  himself  acquired  the  right  to  posses- 
sion. Arnold  rented  the  little  shop  in  which  the  clock  was 
stored  to  one  Stokes.  Stokes  sold  the  shop  to  Jetton,  and 
Jetton  sold  to  Stanton  for  Stokes,  and  Stokes  subsequently 
sold  a  half  interest  to  Holland  and  finally  sold  the  whole. 
When  Holland  left  the  shop  he  did  not  take  the  clock  away. 
He  however  sent  for  it  later. 

The  Circuit  Judge  admitted  over  objection  evidence  to 
the  effect  that  one  Gteorge  Arnold,  interested  in  the  Arnold 
estate,  had  mad©  the  declaration  that  the  clock  belonged  to 
the  Arnold  estate,  and  that  it  was  left  for  or  belonged-  to 
the  Louisiana  State  Lottery  of  historic  name  and  fame. 

In  respect  to  the  admission  of  the  declaration  of  Arnold 
that  his  father's  estate  was  the  owner  of  the  property  there 
was  an  infringement  of  the  rule  against  the  admitting  of 
declarations  in  one's  favor  as  to  title.  But  it  was  compe- 
tent to  prove  declarations  made  to  Stokes,  predecessor  of 
Holland  in  title,  to  the  effect  that  the  clock  was  thus  owned. 
For  this  was  notice  to  Stokes  of  the  title.  Accompanying 
the  delivery  of  possession,  it  was  admissible  under  several 
well-established  principles  of  evidence. 


ii 
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In  the  third  assignment  it  is  objected  that  the  Court 
admitted  evidence  of  the  statements  of  Stokes  to  Jetton  and 
to  others  that  the  clock  did  in  fact  belong  to  the  Arnold 
estate.  Here  again  we  have  declarations  accompanying 
the  transfer  of  the  property  and  also  conveying  notice  of 
the  state  of  the  title  to  the  vendee,  and  there  is  no  question 
of  the  right  to  introduce  such  testimony.  There  was  no 
error  in  this  regard.  The  distinction  between  the  two  is 
no  better  illustrated  than  in  the  case  of  Freda  v.  Tischbein, 
49  L.  K.  A.  (N.  S.),  701  and  708,  relied  upon  by  very 
learned  counsel  for  appellant.  It  is  therein  pointed  out 
that  declarations  accompanying  possession  or  changes 
therein  are  admitted,  and  also  that  the  rule  forbidding 
d^larations  as  to  title  was  devised  to  prevent  the  introduc- 
tion of  evidence  in  the  possessor's  favor  only.  Authorities 
need  not  be  cited  to  sustain  the  proposition  that  declara- 
tions by  a  privy  in  estate  in  disparagement  of  title  are 
competent  against  even  a  remote  vendee.  Especially  is 
this  so  when  the  declaration  is  made  at  the  several  times  of 
transferring. 

It  is  next  said  there  is  no  evidence  to  support  the  verdict. 
Our  disposition  of  the  above  assignments  is  sufficient  an- 
swer to  this  one.  Ifotwithstanding  our  holding  that  the 
declaration  of  George  Brown  was  hardly  admissible,  there 
is  ample  competent  evidence  to  sustain  the  verdict ;  and  as 
the  adtoission  of  this  evidence  before  the  Court  without  a 
jury  was  not  prejudicial,  no  reversal  should  be  had.  For 
there  can  be  no  doubt  that  the  great  weight  of  the  evidence 
adnaittedly  competent  was  in  favor  of  defendants  in  error. 
The  general  rule  is  not  to  reverse  for  erroneous  admission 
of  evidence  case  tried  by  the  Court. 

There  was  no  error  committed  in  allowing  the  addi- 
tion of  all  the  Arnolds  as*  plaintiffs.  At  least  Holland  can- 
not complain.     We  are  inclined  to  the  view  that  Gtiither 
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himself  in  his  representative  capacity  could  have  main- 
tained the  suit.  But  no  prejudice  to  defendant  below  re- 
sulted from  the  addition  of  these  other  parties.  Judgment 
affirmed. 


W.  B.  Cornwall  v.  Drauqhon's  Business  College. 

1.  Chancebt  Pleading  and  Practice.     Plea  in  abatement.    Set- 

ting for  argument  upon  sufficiency.      When  and  when  not 
proper. 

When  complainant  conceives  that  a  plea  upon  Its  face  and 
in  connection  with  the  record  is  insufficient  in  law  to  abate 
the  suit,  he  should  move  that  the  plea  be  set  down  for  argu- 
ment whether  the  sufficiency  of  the  facts  averred  be  in  law 
sufficient  issue  should  be  taken  upon  the  facta  to  be  deter- 
mined upon  proof  and  in  the  usual  way. 

2.  Same.     Construction  of  Section  620S  (Old  Shannon)  May  he 

set  down  "by  clerky  but  to  be  heard  by  chancellor. 

The  Code  section  cited  authorizes  the  setting  down  for  argu- 
ment the  sufficiency  of  such  plea,  and  this  may  be  done  be- 
fore and  by  the  Master.  Nevertheless,  the  Master  is  not  em- 
powered to  hear  and  determine  the  question  arising.  This 
must  be  done  by  the  chancellor. 

3.  Action  in  Debt.     Prematurity.     Promise  to  pay  when  able,' 

or  when  convenient,  or  when  other  obligations  are  paid. 

A  promise  to  pay  an  acknowledged  debt  when  the  debtor  was 
able,  or  when  convenient,  or  when  other  debts  are  paid,  is 
a  promise  to  pay  within  a  reasonable  time,  to  be  determined 
from  all  the  circumstances. 


From  Davidson  County. 


Appealed  from  the  Chancery  Court  of  Davidson  County. 
Part  1.    Hon.  M.  T.  Bbyan,  Special  Chancellor. 
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F.  C.  Mauky  and  W.  B.  Mark  for  Complainant. 

Cherey  &  Steoer  for  Defendant. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  recover  a  decree  against  the  college 
company  for  $300.47  which  complainant  charged  as  owing 
him  by  it  for  service  rendered  as  teacher  of  stenography 
in  the  college.  Defendant  filed  a  plea  in  abatement  to  the 
action  and  alleged  the  prematurity  of  the  suit  Complain- 
ant set  the  bill  down  for  argument  for  insufficiency,  but 
the  Chancellor  referred  it  to  the  Clerk  and  Master,  who 
took  proof  and  reported'  that  the  plea  should  be  sustained 
and  the  bill  dismissed.  The  report  of  the  Master  was  con- 
firmed by  the  Chancellor  and  complainant's  bill  dismissed. 
He  has  brought  the  case  to  this  Court  and  assigns  errors, 
each  one  of  which  practically  goes  to  the  correctness  of  the 
Chancellor's  decree  dismissing  complainant's  bill. 

The  defendant  operated  a  business  college  in  Niasl^ville 
and  in  a  number  of  other  Southern  cities  at  and  before 
February,  1909,  and  complainant  was  on  that  date  a 
teacher  in  its  college  in  Nashville,  Tennessee,  teaching 
stenography.  It  became  very  heavily  involved  financially 
in  the  early  part  of  1909,  and  its  debts  then  owing  were 
pressing  for  payment.  The  college  company  set  about  de- 
vising ways  and  means  to  tide  over  and  pay  its  indebted- 
ness, and,  on  March  30th  of  that  year,  it  made  a  proposi- 
tion to  the  teachers  and  managers  in  its  schools  in  which 
it  sought  to  have  them  agree  to  a  conditional  reduction  of 
fifteen  per  cent  in  their  salaries  beginning  with  the  April 
salury  of  that  year.  The  college  proposed  to  its  teachers 
and  managers,  if  they  would  agree  to  such  conditional  re- 
duction and  remain  in  its  employ  until  September,  1909,  it 
would  give  them  stock  in  the  company  at  par  value  in 
doiible  of  the  total  reduction  of  each  teacher  and  manager. 
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A  number  of  the  teachers,  among  them  complainant, 
agreed  to  this  proposition  and  signed  a  paper  to  that  effect, 
but  later,  that  is  on  the  5th  of  April,  1909,  the  college 
company  addressed  them  another  communication  in  which 
it  gave  the  managers  and  teachers  an  option  to  take  stock 
in  settlement  of  their  reduced  salary,  or,  if  they  preferred, 
"Instead  of  accepting  the  stock  to  leave  fifteen  per  cent  of 
their  salary  on  deposit  each  month  until  times  got  better 
and  the  company  can  conveniently  pay  the  amount."  In 
this  communication  the  company  said,  "All  that  is  not  paid 
by  November  10,  1909,  will  begin  to  dlraw  interest  at  eight 
per  cent  until  paid.  We  make  this  proposition  and  ex- 
planation because  several  seemed  not  to  understand  the 
other  proposition." 

In  response  to  this  communication  from  the  company  to 
its  managers,  on  the  5th  of  April,  1909,  the  teachers  then 
employed  in  the  business  college  at  Nashville,  being  six  in 
number,  and  among  them  complainant,  signed  the  follow- 
ing agreement: 

"We  prefer  instead  of  taking  stock  as  previously  ex- 
plained in  your  circular  letter  to  managers  and  teachers, 
beginning  with  April  salary  to  leave  fifteen  per  cent  of  our 
salary  on  deposit  until  times  get  better  and  it  is  convenient 
for  you  to  pay  the  amount.  However,  it  is  agreed  that  all 
deferred  payments  on  salaries  that  are  not  paid  on  Novem- 
ber 10,  1909,  will  dtaw  eight  per  cent  interest  until  paid." 

Complainant  received  all  of  his  salary  beginning  with 
April,  1909,  until  April  22,  1912,  except  fifteen  per  cent 
of  it,  and  this  was  left  with  the  company,  and  was  due  and 
owing  him  on  the  latter  date,  at  which  time  he  was  asked 
to  resign  as  a  teacher  in  the  college,  and  did  so.  In  his  bill 
he  charges  that  there  is  a  balance  due  him  of  this  fifteen 
per  cent  of  salary  that  was  kept  on  deposit  by  the  company 
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amounting  to  $300.47,  and  payment  of  it  being  refused 
him  after  he  wad  discharged  by  the  company,  he  brought 
this  suit. 

The  defendant  filed  the  plea  in  abatement,  as  stated,  and 
set  up  in  bar  of  complainant's  suit  the  two  papers,  one 
signed  March  30, 1909,  and  the  otber  April  7,  1909,  in  the 
latter  one  it  being  agreed  that  he  was  to  leave  fifteen  per 
cent  of  his  salary  on  deposit  with  defendant  until  times  get 
better  and  it  is  convenient  for  it  to  pay  the  amount  In 
the  plea  it  is  averred  that  ^'times  have  not  gotten  better,  and 
it  13  not  convenient  for  respondent  to  pay  complainant  at 
the  present  time."  The  plea  further  avers  the  true  amount 
due  by  defendant  to  complainant,  it  being  set  out  in  Ex- 
hibit 3  to  the  plea,  and  it  appears  from  such  exhibit  that 
defendant  had  paid  complainant  over  $100.00,  more  than 
eighty-five  per  cent  of  his  salary,  and  it  is  insisted,  for  the 
reasons  stated  in  the  plea,  that  the  suit  is  premature,  inas- 
much as  times  are  no  better  when  the  suit  was  brought  than 
when  the  agreement  was  made,  and  that  it  was  not  then 
convenient  for  the  college  company  to  pay  complainant  the 
fifteen  per  cent  of  his  salary  remaining  on  deposit  with  it, 
according  to  the  terms  of  said  agreement 

This  plea  was  filed  October  10,  1914,  the  bill  in  this 
case  having  been  filed  September  13,  1913.  After  the  plea 
in  abatement  was  filed,  complainant  set  it  down  for  argu- 
ment because  of  its  insufficiency,  and  said:  '^If  true,  it 
presents  no  ground  for  abating  the  suit"  Thereafter,  on 
April  17,  1914,  complainant  moved  to  dispose  of  his  ex- 
ceptions to  the  plea  filed  because  of  its  insufficiency  to 
abate  the  suit,  when  ^Hhe  Court  being  of  opinion  that  said 
application  should  be  acted  on  in  the  first  instance  by  the 
Clerk  and'  Master  on  the  facts,  doth  so  order  and  doth 
direct  the  same  to  be  referred  to  the  Clerk  and  Master  to 
take  proof  and  ascertain :  first,  whether  or  not  the  oondi- 
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tion  in  Exhibit  No.  2  to  the  plea,  to-wit :  that  the  debt  de- 
scribed, in  the  bill  remain  on  deposit  until  times  get  better 
and  it  is  convenient  for  you  to  pay  the  amount,  has  been 
fulfilled ;  and,  second,  whether  such  a  reasonable  time  has 
elapsed  between  April  1,  1909,  the  date  of  said  Exhibit  2, 
and  the  date  September  13,  1913,  when  the  original  bill  in 
this  cause  was  filed,  as  to  entitle  complainant  to  bring  this 
suit." 

The  complainant  excepted  to  this  action  of  the  Court 

The  Master  took  some  proof  on  this  reference  and  re- 
ported that  times  had  got  better,  but  that  it  was  not  con- 
venient for  defendant  to  pay  the  amount  it  owed  complain- 
ant ;  and  in  response  to  tne  second  reference,  the  master  re- 
ported that  a  reasonable  time  had  not  elapsed  between  the 
date  of  the  agreement  and  the  bringing  of  this  suit  so  as 
to  entitle  complainant  to  sue  for  the  balance  of  his  salary. 

Complainant  excepted  to  this  report,  and'  his  exceptions 
were  overruled  and  the  Master's  report  confirmed  by  the 
Chancellor.  Thereupon  complainant  brings  the  case  to 
this  Court  and  insists  that  the  Chancellor  made  manifest 
error  in  sustaining  the  report  of  the  Master  and  dismissing 
his  bill. 

It  is  first  insisted  by  him  that  the  Chancellor  was  in 
error  in  referring  the  matters  raised  in  complainant's  plea 
to  the  Clerk  and  Master  for  a  report  of  the  facts  thereon, 
and  insists  that  when  the  plea  was  set  down  for  argument 
because  of  its  insuflSciency,  the  Chancellor  should  have 
passed  upon  the  averments  of  the  plea  and  determined 
whether  in  law  it  stated  sufficient  grounds  or  reasons  for 
abating  the  suit. 

Umder  Section  6203,  of  Shannon's  Code,  it  is  provided 
that  if  the  plaintiff  conceives  any  plea  or  demurrer  to  be 
not  good  either  for  the  matter  or  manner  of  it,  he  may  set 
it  down  with  the  Clerk  to  be  argued,  and  this  is  what  the 
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oomplainant  did  in  this  case.  Believing  that  the  grounds 
alleged  in  the  plea  were  not  sufficient  in  Iftw  to  abate  his 
suit;  complainant  desired  the  judgment  of  the  Chancellor 
upon  their  sufficiency  before  taking  issue  thereon.  It  is 
not  meant  in  this  section  of  the  Code,  where  it  sttys  ^*he 
may  set  it  down  with  the  Clerk  to  be  argued,"  that  the 
sufficiency  of  the  plea  is  to  be  argued  before  the  Clerk  and 
he  pass  judgment  thereon,  but  it  is  simply  meant  that  the 
plea  is  set  down  for  argument  before  the  Clerk  and  is  later 
argued  before  the  Chancellor,  and'  his  judgment  of  its  suffi- 
ciency is  invoked  in  that  way. 

In  Klepper  v.  Powell,  6  Heisk.,  606,  the  Supreme  Court 
very  clearly  indicates  that  the  proper  practice,  where  a 
complainant  supposes  the  matter  of  a  plea  is  not  sufficient 
in  law,  is  to  set  it  down  for  argument  for  insufficiency,  and 
while  the  Court  does  not  so  state  in  the  opinion,  we  think 
it  clearly  inferable  that  it  means  that  the  decision  of  the 
sufficiency  is  to  be  rendered!  by  the  Chancellor  and  not  by 
the  Master.  The  same  is  in  substance  the  holding  of  the 
Court  in  the  case  of  Hannum  v.  Mclnturffy  6  Bax.,  226. 

Where  the  facts  averred  in  the  plea  constitute  a  good 
defense  in  law  to  a  further  proceeding  in  the  cause,  if  com- 
plainant conceives  them  to  be  untrue,  he  takes  issue 
thereon,  and  that  raises  a  question  of  fact  for  the  determi- 
nation of  the  Chancellor. 

But  the  motion  of  complainant  in  this  case,  or  setting 
the  plea  down  for  insufficiency,  means  insufficiency  in  law, 
and  that  the  facts  stated  therein  are  not  sufficient  in  law  to 
abate  the  suit  We  are  clearly  of  the  opinion  that  the 
Chancellor  should  have  passed  upom  the  sufficiency  of  this 
plea  to  bar  the  furthei'  prosecution  of  this  suit,  and  not 
have  referred  the  matter  to  the  Ma^er  for  report  on  the 
facts.  The  facts  appeared  in  the  plea  :and  the' exhibits 
thereto,  and  these  facts  were  that  plaintiff  had  agreed  to  let 
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the  money  for  which  he  was  then  suing  remain  on  deposit 
with  the  college  company  until  times  got  better  and  it  was 
convenient  for  it  to  pay  the  amount  This  agreement  was 
made  the  7tb  of  April,  1909,  and  complainant  brought  his 
suit  the  13th  of  September,  1913.  With  these  facts  appear- 
ing in  the  record  as  it  then  stood,  and  the  grounds  relied 
upon  to  abate  the  suit  being  fully  set  out  in  the  plea  and 
exhibits  thereto,  it  became  then  a  question  of  law  whether 
such  facts  so  stated  in  the  plea  and  in  the  exhibits  were 
sufficient  to  abate  complainant's  action,  and  the  Chancellor 
should  have  passed^  upon  this  legal  question,  and  not  made 
any  reference  to  the  Master  for  a  report  upon  any  further 
facts.  It  is  insisted  under  the  assignment  that  the  Chan- 
oellor  was  in  error  in  not  passing  upon  the  sufficiency  of 
the  plea  and  in  referring  the  matters  to  the  Master,  as  he 
did,  and  we  are  of  the  opinion  that  this  position  is  well 
taken. 

We  might  content  ourselves  with  disposing  of  the  case  at 
this  point,  but  inasmuch  as  it  is  insisted  that  defendant  has 
the  report  of  the  Clerk  and  Master  concurred  in  by  the 
Chancellor,  and  that  the  action  of  these  two  officers  is  bind- 
ing upon  this  Court,  we  think  we  should  dispose  of  other 
questions  raised  by  the  assignments,  and  this  one  among 
the  number. 

There  is  no  dispute  or  controversy  about  the  facts  passed 
upon  by  the  Master  and  the  Chancellor,  and  in  such  case, 
if  they  have  applied  the  correct  legal  principles  and  de- 
cided the  case  on  those  facts  according  to  law,  then  their 
findings  are  binding  upon  this  Court  But  we  do  not  think 
they  have  applied  correct  legal  principles,  and  hence  the 
concurrence  of  the  Chancellor  in  the  report  of  the  Master 
based  on  error  of  law,  as  we  think  this  was,  is  not  binding 
upon  this  Court:  Hord  v.  BaUroad  Co.,  132  Tenn.,  400; 
Turley  v.  Turky,  85  Tenn.,  261. 
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It  is  next  insisted  under  one  of  the  assignments  that  the 
Master  and  Chancellor  should  have  sustained  complain- 
ant's exception  to  certain  evidence  of  the  witness  Draughon, 
in  which  he  undertakes  to  interpret  and  explain  Exhibit  2 
to  the  plea,  and  to  add  to  and  contradict  its  terms.  In  his 
testimony  he  said : 

"We  made  the  employes  a  proposition  that  we  reduce 
their  salaries  fifteen  per  cent,  with  the  understanding  that 
when  our  other  legitimate  debts  were  paid,  and  the  com- 
pany was  in  shape  financially,  it  would  reimburse  the  em- 
ployes for  the  reduction.  The  first  agreement  was  some- 
thing about  their  taking  stock  in  lieu  of  the  balance  of  their 
salaries,  but  that  was  changed  to  the  agreement,  that  they 
wouldn't  take  the  stock,  but  would  just  leave  it  until  it  was 
entirely  convenient  to  pay  the  cash.  We  paid  Professor 
Cornwall  $106.00  on  this  overcheck  or  reduction,  then  he 
demanded  the  back  salary,  as  he  called  it, — ^what  we  con- 
sidered a  reduction, — and  we  refused  to  pay  it.  Still  it  is 
my  intention  for  the  company  to  pay  him,  when  it  pays  all 
of  its  regular  debts,  as  was  agreed  upon  at  the  time  this 
reduction  was  made." 

This  statement  of  the  witness  very  materially  adds  to 
and  conflicts  with  the  written  -agreement  signed  by  com- 
plainant and  made  an  exhibit  to  the  plea.  In  that  agree- 
ment it  was  not  stated  that  the  fifteen  per  cent  was  to  be 
paid  when  the  other  legitimate  debts  were  paid,  and  the 
company  was  in  shape  financially  to  reimburse  its  em- 
ployes for  the  reduction.  Nor  was  it  recited  in  that  agree- 
ment that  the  fifteen  per  cent  was  left  with  the  company 
until  it  was  entirely  convenient  to  pay  the  cash.  Nor  was 
it  recited  in  such  exhibit  that  the  company  was  to  pay  all 
of  its  regular  debts  before  their  employes  were  to  receive 
this  fifteen  per  cent  deposit.     What  was  set  out  in  that 
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agreement,  as  we  have  stated  several  times  and  which  com- 
plainant signed,  was  that,  "beginning  with  April  salary  he 
was  to  leave  fifteen  per  cent  of  his  salary  on  deposit  until 
times  got  better  and  it  is  convenient  for  the  company  to 
pay  the  amount"  Nothing  was  said  about  waiting  until 
the  company  paid  all  of  its  legitimate.or  regular  debts,  nor 
until  it  was  entirely  convenient  for  it  to  pay  cash,  and  this 
testimony  being  clearly  in  contradiction  of  and  in  addition 
to  the  written  agreement,  and  the  witness's  construction  or 
interpretation  thereof,  was  clearly  incompetent  and  the 
Court  should  have  sustained  complainant's  objection 
thereto  and  suppressed  it. 

It  is  next  insisted  by  learned  counsel  for  complainant 
that  the  parties  to  this  contract  have  given  it  a  practical 
construction  or  interpretation,  and  in  doing  so  have  con- 
strued it  to  mean  that  complainant  was  to  wait  for  pay- 
ment of  this  fifteen  per  cent  deposit  a  reasonable  length  of 
time  after  the  date  of  the  agreement. 

It  has  been  often  decided  in  this  State,  and  the  latest 
holding  is  found  in  State  ex  rel  v.  University,  129  Tenn., 
279,  that  the  practical  interpretation  of  a  contract  by  the 
paries  thereto  is  entitled  to  great,  if  not  controlling,  weight 
with  the  Court.  This  rule  of  interpretation  was  an- 
nounced by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Chicago  v.  Sheldon,  9  Wald.,  154,  and  in  Life  In- 
surance Co.  V.  DiUch,  95  U.  S.  R.,  269-73. 

In  this  case  it  appears  that  some  time  before  complain- 
ant quit  the  service  of  defendant  at  its  suggestion  and.  re- 
quest, it  had  paid  him,  according  to  its  own  showing, 
$106.90  of  this  fifteen,  per  cent  deposit  of  his  salary.     In 

m 

other  Avords,  it  had  paid  him  a  portion  of  the  salary  he  left 
with  it  under  the  agreement,  but  just  when  it  paid  him  this 
amount  is  not.  shown.     It  is  manifest,  however,  that  this 
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payment  was  made  between  the  date  of  the  agreement  made 
5th  of  April,  1909,  and  the  date  of  his  discharge^  April  22, 
1912.  Again  it  appears  that  defendant  had  paid  one  of 
its  employes,  Professor  Figgins,  in  full  the  amount  he  had 
left  on  deposit  with  it,  such  payment  having  been  made 
in  stock  of  the  company,  which  was  equivalent  to  a  cash 
payment,  and  it  appears  such  payment  was  madie  previous 
to  June  15,  1910.  It  had  also  paid  before  this  suit  was 
brought,  to  another  one  of  the  signers  of  this  agreement, 
to-wit:  Miss  DeGraw,  a  portion  of  her  deposit,  and  had 
paid  J.  W.  Sanders  before  this  suit  was  brought,  all  of  the 
deposit  he  had  left  with  it.  These  three  were  also  signers 
to  the  paper,  but  when  these  diflFerent  payments  were  made 
does  not  clearly  appear,  except  that  it  is  shown  they  were 
made  before  this  suit  was  instituted.  This  is  a  clear  in- 
terpretation of  the  meaning  of  the  contract  by  these  parties, 
and  shows  unmistakably  that  the  college  company  con- 
strued the  contract  diflFerent  from  the  way  it  now  con- 
strues it,  and  that  it  was  obligated  to  pay  this  money  to  the 
signers  long  before  this  suit  was  brought. 

Again,  it  is  insisted  that  the  language  of  this  contract 
that  the  signers  thereto  are  to  leave  fifteen  per  cent  of  their 
salaries  on  deposit  with  the  company  for  a  reasonable  length 
of  time,  shows  that  at  the  expiration  of  such  length  of  time 
it  then  becomes  due  and  payable. 

Taking  the  paper  of  March  30,  1909,  and  also  the  propo- 
sition of  the  college  company  dated  April  5,  1909,  and  the 
final  agreement  entered  into  April  7,  1909,  we  think  we 
can  determine  from  them  that  all  of  the  parties  understood 
that  this  money  was  to  remain  on  deposit  with  the  college 
company  imtil  November  10,  1909,  when,  if  it  was  not 
then  paid,  it  was  to  draw  interest  thereaf-ter.  Under  the 
agreement  signed  March  30,  1909,  it  was  agreed,  **That 
all  who  remain  in  the  employ  of  the  company  until  Septem- 
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her  1,  1909,  under  this  agreement  will  receive  stock  in 
your  company  at  par  value  to  double  the  amount  of  his  or 
her  reduction."  That  agreement  was  signed,  and  had  it 
remained  in  full  force  and  the  paper  executed  the  7th  of 
April  thereafter  had  not  been  signed  and  substituted  for  it, 
it  is  clear  that  the  parties  signing  the  first  paper  would 
have  been  entitled  to  stock  in  the  company  on  the  Ist  of 
September,  1909,  or  in  other  words,  to  the  payment  of  the 
amount  they  left  with  the  company  on  that  date.  When 
the  company  made  the  proposition  of  April  6,  1909,  it 
simply  said  to  those  who  accepted  this  proposition  that  if 
you  will  leave  fifteen  per  cent  of  your  salary  on  deposit 
with  the  company,  "until  times  get  better  and  the  company 
can  conveniently  pay  the  amount,"  then  "all  that  is  not 
paid  by  !Nlovember  10,  1909,  will  begin  to  bear  interest  at 
eight  per  cent  until  paid."  The  meaning  of  this  proposi- 
tion is,  if  you  will  leave  this  money  with  the  company,  we 
will  pay  it  to  you  by  the  10th  of  TS'ovember,  1909,  and  if 
we  do  not  pay  it- to  you  at  that  time,  then  the  amount  on 
deposit  with  the  company  shall  draw  interest  at  eight  per 
cent  until  paid.  This  was  the  proposition  finally  accepted 
by  compainant  and  the  others,  and!  in  the  closing  para- 
graph of  the  agreement  of  the  7th  of  April,  it  is  recited 
that  "all  deferred  payments  on  sal-aries  that  are  not  paid 
the  10th  of  November,  1909,  shall  draw  eight  per  cent  in- 
terest until  paid,"  thus  indicating  that  the  proposition  of 
the  5th  of  April  was  accepted  with  the  understanding  and 
agreement  that  if  the  amount  left  on  deposit  was  not  paid 
bv  the  10th  of  Nevember,  such  amounts  were  to  draw  in- 
terest  at  eight  per  cent.  Or  in  other  words,  the  clear  im- 
plied agreement  in  this  closing  sentence  of  the  final  agree- 
ment was,  that  all  deferred  payments  on  salaries  were  to 
be  paid  by  November  10,  and  if  not  then  paid,  were  to  bear 
interest  thereofter  until  they  were  paid. 
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It  seems  to  us,  taking  the  three  papers  together  and  con- 
struing them  together,  that  the  clear  implication  in  them 
is  that  such  of  the  deferred  pajments  as  were  left  with  the 
company  were  to  be  liquidated  before  the  10th  of  Novem- 
ber, 1909,  and  if  not  so  paid,  were  to  draw  interest  there- 
after. In  other  words,  from  April  7th  until  the  10th  of 
November,  was  agreed  to  be  a  reasonable  time  in  which 
the  defendant  should  have  to  pay  these  deposits  left  with 
it,  it  being  then  supposed  and  believed  that  times  would 
get  better, 'and  it  would  be  then  convenient  for  the  com- 
pany to  pay  the  amounts  then  due  these  teachers.  If  such 
was  not  the  implication  and  understanding  of  the  parties, 
these  recitations  would  hardly  have  been  placed  in  these 
three  documents. 

But  if  mistaken  in  this  construction  of  these  papers,  we 
think  it  clear  that  what  was  meant  by  leaving  this  deposit 
until  times  got  better  and  it  was  convenient  for  the  com- 
pany to  pay  the  amount,  was  nothing  more  or  less  than 
that  such  deposits  were  to  be  left  with  the  company  for  a 
reasonable  length  of  time,  so  as  to  enable  it  to  tide  over  its 
financial  troubles  and  get  on  its  feet  again,  and  it  evidently 
was  supposed  that  this  would  happen  about  the  10th  of 
November  thereafter,  when  these  payments  were  to  be 
made. 

This  is  somewhat  of  a  novel  question,  and  just  what  is 
meant  by  this  language  is  not  altogether  free  from  doubt* 
A  question  similar  to  this  has  never  been  before  the  Su- 
preme Court  of  this  State,  but  such  questions  have  been 
passed  upon  by  the  Supreme  Court  of  the  United  States 
and  by  the  highest  Courts  in  other  jurisdictions. 

In  the  case  of  Neunez  v.  Dcmtel,  96  TJ.  S.  R.,  560,  the 
following  paper  was  construed : 

"Joseph  Dantel  or  order  $1,619.56,  being  balance  of 
principal  and  interest  for  four  years  and  six  months  serv- 
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ices.  This  we  will  pay  as  soon  as  the  crop  can  be  sold  or 
the  money  raised  from  other  sources,  payable  with  inter- 
est.'' 

The  Supreme  Court  held  th^at  this  money  was  payable 
within  a  reasonable  time  after  the  date  of  the  note,  and 
that  the  question  of  what  is  a  reasonable  time  was  one  to  be 
determined  by  the  Court.  In  that  case,  the  defendants  had 
five  years  in  which  to  make  payment  of  the  amount  due  on 
the  paper,  and  the  Supreme  Court  said :  'This  was  much 
more  than  a  reasonable  time  for  the  fulfilhnent  of  the 
undertaking  of  the  defendants,  and  the  plaintiff  was  en- 
titled to  recover." 

In  Lewis  v.  Tipton,  a  case  reported  in  10  Ohio  St.,  88, 
it  was  held  that  a  promise  to  pay,  "when  I  can  make  it 
convenient  with  ten  per  cent  interest,"  meant  to  pay  within 
a  reasonable  time  after  the  promise  was  made,  and  in  pass- 
ing upon  the  question  of  when  this  note  was  due,  the  Court 
said :  "It  would  seem  to  follow  that  the  note  in  and  of  itself 
would  become  due  and  payable  in  a  reasonable  time  after 
its  execution  and  delivery." 

The  question  was  before  the  Supreme  Court  of  Alabama 
in  Culver  v.  Caldwell,  137  Ala.,  125,  and  the  promise  was 
to  refund,  "as  fast  as  I  can  spare  same  from  my  salary," 
and  the  Court  held  that  this  "was  meant  only  to  give  de- 
fendant reasonable  time  to  acquire  from  his  salary  the 
money  to  be  refunded,"  and  it  was  further  said  in  the  opin- 
ion, "It  must  be  held  as  a  legal  conclusion  that  a  reasonable 
time  for  performing  the  stipulation  in  question  had  ex- 
pired long  before  the  bringing  of  this  suit." 

The  question  was  before  the  Supreme  Court  of  Cali- 
fornia in  WiUiston  v.  Perkins,  51  Cal.,  554,  and  it  was 
there  said  that  where  it  is  agreed  to  pay  for  work  done  on 
a  vessel  when  it  is  sold,  the  builder  of  the  ship  is  only  en- 
titled to  a  reasonable  time  within  which  to  finish  and  sell 
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it,  and  if  he  failed  to  do  so  within  such  time,  the  agreement 
to  pay  becomes  abeolute. 

Other  cases  to  the  same  effect  might  be  cited  in  support 
of  the  insistence  that  this  paper  gave  to  the  college  com- 
pany at  most  only  a  reasonable  time  within  which  to  pay 
this  complainant  the  money  he  had  left  on  deposit  with  it. 
It  would  seem,  however,  that  the  three  papers  themselves 
fixed  the  time  of  payment  November  10,  1909;  but  if 
wrong  in  this  view,  then  it  is  clear  that  the  company  would 
have  only  a  reasonable  time  within  which  to  make  such 
payment.  It  could  not  compel  this  complainant  to  wait 
until  it  had  paid  $175,000.00  of  other  debts,  as  seems  to  be 
insisted  upon,  nor  until  it  had  fully  paid  all  of  its  debts, 
as  is  insisted  upon  by  Mr.  Draughon.  These  people  were 
working  for  small  salaries,  and  very  kindly  agreed  to  leave 
a  part  of  their  earnings  on  deposit  with  the  company  so  as 
to  enable  it  to  tide  over  its  financial  troubles,  but  in  doing 
this,  they  certainly  never  thought  that  they  were  to  be  com- 
pelled to  wait  until  the  entire  indebtedness  of  the  company 
had  been  discharged,  but  only  for  a  reasonable  time,  and 
that  reasonable  time  seems  to  be  indicated  in  the  papers 
themselves  to  be  the  10th  of  November.  Four  years,  five 
months  and  six  days  had  elapsed  from  the  date  of  the  sign- 
ing of  this  paper  until  this  suit  was  brought,  and  it  seems 
to  us  clear  that  complainant  had  waited  a  very  reasonable 
length  of  time  for  the  money  due  him,  and  especially  in 
view  of  the  fact  that  the  company  had  compelled  him  to 
resign  his  position  with  it  and  to  leave  the  State  to  secure 
other  employment.  Again,  it  seems  that  when  his  resigna- 
tion was  demandied,  and  he  was  forced  to  leave  the  service 
of  the  company,  the  balance  of  his  salary  was  then  due  and 
payable,  and  that  he  had  a  right  to  demand  it  upon  his  dis- 
charge, and  if  the  company  failed  to  pay,  as  it  did,  then  a 
right  of  action  to  recover  it  accrued  at  once. 

89 
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The  decree  of  the  Chancellor  in  this  case  is  clearly  erron- 
eous, according  to  our  view  of  this  transaction,  and  it  is 
reversed  and  a  decree  will  be  entered  in  this  Court  for  the 
$330.57  and  interest  thereon  from  the  date  of  the  filing 
of  this  bill,  together  with  all  the  costs  of  the  cause. 


L.  &  N.  Eailkoad  et.  al.  v.  J.  D.  Hensliey. 

(Affirmed  by  the  Supreme  Court,  1916.) 

1.  Railways.    Passenger.     Express  messenger  loading  express 

not. 

An  employe  of  an  express  company  is  not,  while  engaged  at 
a  depot  in  loading  or  unloading  goods,  a  passenger  of  the 
owning  railway  company. 

2.  Same.    But  he  is  not  mere  licensee. 

But  such  employe  is  an  invitee  and  not  a  mere  licensee,  and 
the  railway  company  is,  in  the  absence  of  contract,  bound 
to  exercise  toward  him  ordinary  care  to  see  that  the  prem- 
ises which  he  is  bound  to  use  is  in  a  reasonably  safe  condi- 
tion, such  as  it  exercises  or  should  prudently  exercise  toward 
its  own  servants. 

3.  Same.    But  such  railroad  may  by  contract  put  risk  of  defective 

premises  upon  such  employee. 

A  railway  company  may  by  contract  with  an  express  com- 
pany using  its  premises  put  the  risk  of  injuries  for  defects 
upon  the  latter's  employes. 

4.  Same.    In  such  case  the  duty  of  care  with  respect  to  premises 

devolves  upon  express  company. 

Where  such  a  contract  is  made  the  duty  of  exercising  reason- 
able care  with  respect  to  a  safe  place  in  which  to  work 
devolves  upon  or  rather  remains  with  the  express  company 
as  master. 
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5.  Master  and  Servant.    Assumption  of  risk  for  known  or  pat- 

ently o})aerva}>le  defects.    Case, 

An  express  employe  who  is  well  aware  of  the  peculiarities  of 
an  electric  elevator  and  its  defects  and  those  of  the  shaft 
cannot  hold  either  the  owning  railway  company  or  his  em- 
ployer liable  for  injuries  resulting  from  those  defects. 

6.  Same.    Contributory  negligence.    Sudden  peril  from  prohable 

occurrences. 

A  servant  cannot  rely  upon  the  exception  of  sudden  peril  as 
excusing  his  failure  to  exercise  ordinary  care  where  the  oc- 
currence which  alarmed  him  was  a  repetition  of  that  which 
he  had  theretofore  observed  and  should  have  anticipated. 


From  Knox  County. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  County. 
Van  a.  Huffakeb^  Judge. 

James  B.  Weight,  Johnson  &  Cox  for  Plaintiffs  in 
Error. 

W.  T.  Kennerly  for  Defendant  in  Error. 

Mr.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

Hensley  sued  the  three  named  plaintiffs  in  error  for 
damages  for  personal  injuries  received  while  riding  upon 
an  elevator  at  the  depot  of  the  Louisville  &  Nashville  Rail- 
road Company  in  Knoxville.  His  declaration  contains  the 
following  statement  of  facts :  That  he  was  injured  in  the 
manner  above  stated  on  the  3d  day  of  July,  1914;  that  he 
was  at  that  time  and  for  a  short  time  prior  thereto  had 
been  in  the  service  of  the  two  express  companies,  charged 
with  the  duty  of  seeing  that  express*  packages  were  placed 
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upon  and  taken  from  trains^  that  arrived  at  the  station  in 
question,  said  packages  being  transported  as  express  matter 
upon  the  cars  of  the  railway  company;  that  this  freight 
was  to  be  taken  from  the  cars  and  transported  over  a  freight 
elevator  to  the  second  floor,  and  from  the  second  floor  down 
to  the  cars  when  said  express  was  to  be  sent  out  of  Knox- 
ville;  that  this  elevator  was  jointly  used  by  the  railway 
and  express  companies  for  freight  and  express  matter,  but 
was  maintained  and  cared  for  by  the  railway  company 
principally  as  owner;  that  about  11  o'clock  of  the  night  of 
July  3d  he  had  gone  in  pursuance  of  his  duty  as  a  servant 
of  the  express  companies  to  the  depot  in  question  with  some 
valuable  packages  which  were  to  be  placed  upon  express 
cars  soon  to  leave  Knoxville,  and  that  he  had  gone  to  the 
lower  floor  or  train  shed  for  that  purpose,  and  while  return- 
ing from  the  lower  floor  to  the  second  floor,  upon  which 
the  express  companies  did  business,  he  used  the  elevator  in 
question  as  he  was  required  to  do  and  in  accordance  with 
the  purpose  for  which  it  was  provided  and  maintained, 
that  while  ascending  in  said  elevator,  the  same  slipped  and 
fell  a  portion  of  the  way  down  the  shaft,  and  then  suddenly 
reversed  its  motion  and  started  upward,  catching  plaintiff's 
foot  between  the  floor  and  sides  of  the  car,  thereby  wound- 
ing, bruising  and  crushing  his  foot;  and  it  was  alleged 
that  this  was  caused  by  the  negligence  of  the  defendants  in 
failing  to  inspect  and  repair  the  dangerous  condlition  of 
said  elevator  and  in  allowing  it  to  become  unsafe ;  because 
defendants  had  failed  to  warn  plaintiff  of  the  defects  and 
dangerous  condition  of  the  elevator ;  that  the  elevator  was 
unsafe  owing  to  the  worn  out  condition  of  the  shoes  or 
guides  thereof;  that  the  electric  motor  was  defective,  old 
and  worn,  and)  that  the  insulation,  winding  and  packing 
of  the  motor  and  the  elevator  were  such  as  to  produce  a 
short  circuit  and  render  the  operation  ci  the  elevator  un- 
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certain;  and  that  the  defendants  had  negligently  failed  to 
equip  the  elevator  shaft  near  the  second  floor  with  safety 
boards  such  aa  would  prevent  its  catching  the  feet  of  pas- 
sengers in  the  intervening  space. 

The  case  was  tried  upon  pleas  of  not  guilty  interposed 
by  all  defendants.  The  Circuit  Judge  submitted  the  issues 
to  the  jury  over  objection.  A  verdict  of  $800.00  in  favor 
of  plaintiff  was  returned.  Defendants  below  made  joint 
motion  for  new  trial,  but  not  succeeding  in  the  lower  Court, 
have  brought  the  case  to  this  tribunal,  and  have  assigned 
one  error,  namely,  that  the  Circuit  Judge  should  not  have 
submitted  the  case  to  the  jury.  We  need  not  determine 
whether  the  form  of  the  assignment  is  such  as  would  make 
all  appellants  losers  if  it  should  be  decided  that  any  appel- 
lant was  not  liable. 

We  have  given  this  case  careful  and  prolonged  considera- 
tion, after  which  we  have  felt  ourselves  oontrained  to  the 
conclusion  that  the  Circuit  Judge  committed  error  in  allow- 
ing the  jury  to  pass  upon  any  of  the  questions  raised.  The 
first  point  of  departure  between  appellants  and  apellee  is 
as  to  the  relation  borne  by  the  railway  company  to  Hensley. 
It  is  urged  by  able  counsel  for  him  that  he  was  a  passenger 
and  entitled  to  the  high  degree  of  care  which  the  law  has 
prescribed  for  the  protection  of  passengers.  The  conten- 
tion of  the  appealing  railway  company  is  that  Hensley  was 
a  mere  licensee,  or  at  most  an  employee  of  a  tenant,  and 
that  there  was  owing  to  him  no  other  duty  than  that  of  re- 
fraining from  wilful  and  wanton  injury.  It  is  also  in- 
sisted that  the  express  companies  were  mere  tenants  of  the 
railway  company,  and  that  the  former  and  their  employes 
were  bound  to  take  the  premises  of  the  railway  company 
just  as  they  found  them,  whether  safe  or  unsafe. 

As  is  often  the  case,  we  find  very  able  lawyers  both  in 
error.    In  the  instant  case  we  believe  that  neither  position 
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taken  is  the  correct  one,  and  that  a  solution  of  the  vexed 
question  cannot  be  arrived  at  by  consulting  authorities 
alone.  In  other  words,  it  behooves  us  to  look  at  the  situa- 
tion as  it  really  was,  and  then  determine  whether  the  one 
or  the  other  contention  is  sound,  and  if  not,  what  rule 
should  obtain. 

That  the  railway  company  was  not  a  carrier  of  passen- 
gers with  respect  to  Hensley  can  be  easily  demonstrated. 
The  rule  whereby  carriers  are  onerated  with  the  duty  of 
exerting  the  highest  degree  of  care  had  and  has  its  founda- 
tion in  the  fact  that  the  carrier  assumes  almost  absolute 
control  of  the  body  and  the  movements  of  the  passenger, 
and  in  the  further  fact  that  the  passenger  commits-  himself 
to  the  watchfulness  of  the  carrier^s  servants.  In  the  case 
at  bar  Hensley  himself  operated  the  elevator,  according  to 
custom  as  he  says.  Again,  carriers  of  passengers  are  re- 
quired to  provide  themselves  with  suitable  equipment. 
This  duty  is  to  be  expected  upon  such  times  and  occasions 
only  as  passengers  put  themselves  in  charge  of  the  carrier's 
servants.  Further,  a  party  who  comes  upon  the  premises 
or  instrumentalities  of  a  carrier  at  such  times  as  he  wills, 
without  any  notice  to  the  carrier  of  his  presence  or  of  his 
intentions,  cannot  be  in  the  nature  of  things  in  a  situation 
to  demand  the  highest  care  and  attention. 

Above  all  is  the  fact  that  the  elevator  used  upon  this 
occasion  was  not  designed  for  passenger  service,  the  com- 
pany having  an  elevator  for  the  use  of  passengers  at  an- 
other point.  The  elevator  in  question  was  installed  solely 
for  the  purpose  of  transporting  freight,  express  and  bag^ 
gage  to  and  from  the  second  floor,  and  was  not  designed 
for  the  transportation  of  passengers.  The  sole  object  was 
to  facilitate  the  business  of  the  carrier,  and  the  servants 
thereof  were  themselves  expected  or  required  to  use  the 
elevator  as  a  mere  instrumentality  or  place  of  work.    Hence 
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the  unsoundness  of  the  position  that  anyone  habitually  on 
the  premises  who  uses  the  elevator  while  performing  duties 
can  be  treated  as  a  passenger.  With  respect  to  the  railway 
company's  servants  there  can  be  no  doubt  that  the  relation 
was  that  of  employer  and  employe ;  and  after  mature  de- 
liberation we  have  reached  the  conclusion  that  the  railway 
company  sustained  no  higher  relation  nor  owed  to  Hensley 
any  greater  duty  than  that  claimed  by  the  employes  of  the 
road.  We  have  no  exact  case  upon  the  question,  but  those 
authorities  to  be  found  in  9  Kuling  O^se  Law,  page  1252, 
and  Walsh  v.  CvMen,  18  L.  R.  A.  (N.  S.),  and  note,  are 
nearly  in  point,  or  at  least  afford  some  aid  in  arriving  at  a 
solution.  It  is  certainly  true  that  the  railway  company 
was  with  respect  to  its  employes  using  the  elevator  in  no 
other  way  than  an  employer  onerated  with  the  dHity  of 
ordinary  care  to  see  that  the  elevator  was  reasonably  safe 
for  use  for  freight  purposes.  It  would  be  a  strange  appli- 
cation of  doctrine  to  hold  that  this  company  owed  a  greater 
duty  to  the  servants  of  express  companies  who  used  the 
machine  in  the  same  manner  as  its  own  employes  and  for 
like  purposes. 

But  the  position  taken  by  able  counsel  for  the  railway 
company  that  it  was  a  mere  lessor,  and  that  the  express 
companies  and  their  servants  had  to  take  the  premises  as 
they  found  them,  is  with  respect  to  this  case  equally  un- 
sound. The  doctrine  contended  for  is  well  established  in 
the  law  of  landlord  and  tenant,  but  it  cannot  apply  to 
premises  which  remain  virtually  in  the  control  of  the  land- 
lord or  which  may  be  jointly  used.  For  the  foundation  of 
the  rule  of  exemption  of  the  landlord  is  that  the  tenant 
assumes  toward  the  public  and  his  own  servants  the  obliga- 
tion of  exercising  due  care.  When  the  landlord  retains 
total  or  partial  control,  non-application  of  the  rule  is  mani- 
fest. 
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We  have  reached  the  conclusion  that  the  servants  of  the 
express  companies  were  in  a  'manner  invitees ;  that  they 
had  for  long  years  used  the  elevator  for  the  purposes  and 
in  the  manner  adopted  by  Hensley  on  the  night  of  his  in- 
jury, and  that  this  custom  had  ripened  into  an  implied 
direction  to  use  the  elevator  in  that  way.  It  cannot  be  dis- 
puted that  Hensley  had  business  upon  the  depot  grounds 
in  which  both  his  employers  and  the  railway  were  vitally 
concerned ;  and  this  fact  carried  with  it  an  implied  invita- 
tion on  the  part  of  the  railway  company  to  come  on  the 
grounds  and  use  the  instrumentalities  provided  or  reason- 
ably suitable  for  the  performance  of  the  joint  object.  29 
Cyc,  456. 

It  can  be  readily  seen  that  the  degree  of  care  owing 
Hensley  was  such  as  was  suggested  by  ordinary  prudence. 
In  other  words,  the  obligation  on  the  part  of  the  railway 
company  was  to  exercise  reasonable  care  to  see  that  the 
elevator  thus  used  by  the  employes  of  the  express  companies 
was  reasonably  safe  and  reasonably  adapted  to  the  required 
or  desired  purposes.  It  could  not  in  the  nature  of  things 
be  an  insurer ;  nor  could  it  be  expected  that  it  would  exer- 
cise extraordinary  care  as  master. 

After  a  careful  analysis  of  the  testimony  we  have 
reached  the  conclusion  in  the  first  place  that  the  elevator 
upon  which  Hensley  was  hurt  was  not  in  a  defective  con- 
dition such  as  rendered  it  an  unfit  instrumentality ;  or  that 
if  it  was,  the  railway  company  was  not  blamable  for  the 
reason  that  there  is  no  disclosure  of  any  negligence  upon 
its  part  with  respect  to  the  equipping,  inspecting  or  operat- 
ing of  the  elevator.  Further,  we  are  of  opinion  that  the 
evidence  of  the  railway  company  that  it  exercised  reason- 
able care  in  the  inspection  of  its  equipment  is  uncontra- 
dicted, and  therefore  to  be  accepted  as  established.  In 
addition  to  all  this,  we  do  not  believe  that  there  is  any 
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other  conclusion  to  be  drawn  from  the  te&timony  than  that 
Hensley  was  fully  cognizant  of  every  visible  or  knowable 
defect  about  the  elevator,  and  assumed  the  risk  thereof. 
Xor  is  his  contributory  negligence,  although  not  urged  by 
appellants,  entirely  free  from  doubt. 

Xo  inference  of  negligence  can  be  drawn  from  the  mere 
happening  of  this  accident,  whatever  may  be  said  at  this 
stage  of  the  law  in  Tennessee  with  respect  to  the  doctrine 
of  res  ipsa  loquitiur.  Or  even  if  the  doctrine  has  applica- 
tion, the  presumption  is  overturned  by  positive  evidence 
that  rigid  inspection  had  been  made.  It  was  demonstrated 
that  the  elevator  was  in  splendid  condition  immediately 
before  and  immediately  after  the  accident.  This  is  con- 
clusive that  it  was  in  reasonably  good  condition  at  the  time 
of  the  accident,  or  at  least  that  the  accident  happened,  from 
unforseeable  causes,  or  because  of  something  not  remedi- 
able by  the  exercise  of  ordinary  care.  Again,  it  was  shown 
in  this  case,  and  it  is  known  of  all  men,  that  electrically 
operated  elevators  sometimes  get  out  of  repair  or  order, 
notwithstanding  the  utmost  vigilance.  This  is  an  addi- 
tional reason  why  no  presumption  of  negligence  should 
attach  to  the  happening  of  the  accident  to  Hensley.  As  a 
matter  of  fact  there  was  so  much  doubt  as  to  the  real  cause 
of  Hensley's  injury  as  to  justify  a  motion  for  a  directed 
verdict.  The  real  cause  could  be  arrived  at  by  speculation 
only. 

Hensley  says  that  he  was  familiar  with  the  elevator, 
having  used  it  constantly  for  several  years.  He  admits 
that  he  had  seen  it  stop  and  go  up  and  down.  His  testi- 
mony is  that  the  elevator  just  before  reaching  the  second 
floor  steadied  itself  and  started  down,  and  that  in  his  ex- 
citement he  grabbed  the  cable,  and  that  the  elevator  re- 
versed itself  and  began  to  ascend.  This  may  or  may  not 
have  been  an  ordinary  incident  of  its  operation.    But  how- 
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ever  that  may  be,  he  confesses  that  he  had  seen  it  behave 
that  way  before.  Evidently  the  elevator  was  in  its  ordi- 
nary condition,  or  else  it  would  not  have  changed  its  course 
when  he  took  hold  of  the  cable.  He  admits  that  the  pulling 
of  the  cable  down  starte  the  elevator  going  up,  and  yet  he 
grabbed  the  cable  and  reversed  its  course.  He  urged  that 
he  was  excited,  but  he  should  not  have  lost  his  head  amid 
familiar  surroundings  and  in  situations  which  he  had  ob- 
served. There  is  the  absence  of  happenings  inducing  alarm 
from  sudden  peril;  and  it  is  for -this  reason  that  his  con- 
tributory negligence  is  a  factor  which  should  blend  with 
his  assumption  of  risk. 

He  urged  in  his  second  count  that  the  flooring  of  the 
elevator  was  wet  and  greasy,  and  that  this  was  one  of  the 
causes  of  his  falling  to  the  floor  and  getting  his  foot  caught. 
He  confessed  that  he  well  knew  the  condition  of  the  floor, 
and  further  that  it  was  not  in  any  worse  condition  than 
usual,  and  that  ordinarily  the  floor  was  in  that  shape.  He 
admitted  that  a  great  deal  of  ice  cream  and  ice  were  carried 
on  the  elevator  by  his  companies  upon  the  night  in  ques- 
tion, and  that  this  was  in  the  main  the  cause  of  the  slippery 
condition  of  the  floor  of  the  elevator.  Having  knowledge 
of  this,  or  this  condition  being  the  result  of  operations  by 
other  servants,  there  can  be  no  recovery  therefor,  nor  can 
it  figure  in  the  chain  of  causation.  Knitting  Mills  v.  Hick- 
man, 133  Tenn.,  43. 

It  is  urged  that  the  absence  of  safety  boards  was  a  cause 
of  his  injuries,  and  that  it  was  negligence  in  all  the  de- 
fendants to  operate  the  elevator  without  these  means  of 
protection.  We  are  of  opinion  in  the  first  place  that  had 
the  boards  been  in  the  well  they  would  not  have  protected 
Hensley,  or  that  this  was  so  doubtful  as  not  to  amount  to 
a  probability.  Again,  there  is  not  but  one  view  to  be  taken 
of  this  matter  from  the  standpoint  of  assumption  of  risk. 
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Hensley  did  not  deny  thorough  knowledge  of  the  elevator 
shaft,  and  particularly  of  the  absence  of  these  guards. 
Having  used  the  elevator  for  years  without  them,  he  must 
be  held  to  have  taken  upon  himself  this  risk.  But  how- 
ever that  may  be,  there  is  no  suggestion  that  a  large  freight 
elevator  shaft  should  be  equipped  with  these,  or  at  least 
there  is  no  foundation  for  the  charge  that  a  master  who 
designs  an  elevator  for  freight  service  by  employes  who 
are  expected  to  look  out  for  themselves  is  guilty  of  negli- 
gence in  failing  to  have  these  protecting  boards. 

There  is  no  suggestion  that  any  employe  of  the  railway 
company  was  ever  hurt  at  this  elevator  or  even  considered 
himself  in  peril,  nor  is  there  anything  upon  which  there 
could  be  asserted  the  duty  upon  the  part  of  the  railway 
company  of  taking  any  other  precautions  for  the  safety 
of  its  employes  than  those  which  it  had  observed  or  put 
into  execution.  We  repeat  that  if  the  railway  company 
was  not  negligent  in  supplying  thia  instrumentality  and 
place  of  its  work  for  its  employes  it  could  not  be  held 
liable  for  injuries  to  employes  of  express  companies  who 
are  in  no  better  position  than  its  own.  The  conclusion  at 
which  we  have  arrived  is  that  the  Circuit  Judge  should 
have  sustained  the  motion  of  the  railway  company  for  a 
directed  verdict. 

If  the  railway  company  could  not  be  held  guilty  of  negli- 
gence, we  do  not  believe  that  there  is  any  foundation  for 
the  imputation  of  negligence  upon  the  part  of  the  express 
companies.  Undoubtedly  the  elevator  was  with  respect  to 
the  express  companies  a  mere  instrumentality  or  place  of 
work  for  their  servants.  There  is  no  hint  of  anything  that 
those  companies  could  have  done  toward  making  the  place 
or  instrument  any  safer.  Either  it  had  a  right  to  rely  upon 
the  railway  company  to  discharge  this  duty  or  to  require 
its  servants  to  look  to  the  company  for  satisfaction  or 
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themselves  to  assume  the  risk.  At  all  events  we  do  not 
believe  that  the  express  companies  were  negligent  in  direct- 
ing or  permitting  their  servants  to  use  the  elevator  in  the 
discharge  of  their  duties  and  in  assuming  that  the  railway 
company  would  exercise  due  care  in  looking  after  this  in- 
strumentality. Hensley  undterstood  when  he  entered  the 
service  that  the  railway  company  was  to  lend  or  furnish 
the  railway  facilities,  and  that  the  latter  would  naturally 
exercise  greater  care  with  respect  thereto  than  could  be  ex- 
pected of  the  express  companies.  Hence  the  irresistible 
conclusion  that  if  the  railway  company  was  not  guilty  of 
any  breach  of  its  duty  toward  Hensley,  his  employers  could 
not  be  convicted. 

It  results  from  the  foregoing  that  the  Circuit  Judge  was 
also  in  error  with  respect  to  the  express  companies,  and  that 
he  also  should  have  sustained  their  motion.  The  judg- 
ment is  reversed  and  the  suit  against  all  defendants  dis- 
missed. 

It  will  be  observed  that  we  did  not  treat  the  alleged 
written  contract  between  Hensley  and  his  company  and 
the  latter  with  the  railway  company  as  factors  of  control- 
ling importance.  While  this  is  not  a  one-sided  proposition, 
we  concluded  to  take  the  view  of  Hensley  that  he  was 
under  a  new  contract,  one  that  had  not  been  reduced  to 
writing.  At  the  same  time  this  did  not  take  away  from 
the  railway  company  the  right  to  insist  that  Hensley  as- 
sumed all  the  risks  of  the  railway  premises,  and  that  be- 
cause of  this  there  was  a  lesser  degree  of  vigilance  owing 
him  upon  the  part  of  the  express  company.  We  seem  to 
have  adopted  in  this  State  the  rule  of  treating  express 
messengers'  as  mere  employes  of  their  companies,  and  that 
they  may  contract  away  their  right  of  action  against  rail- 
ways for  damages  for  defective  instrumentalities.  McKay 
V.  Railroad,  133  Tenn.,  590. 
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Emma  Nimmerfall  et  al  v.  M.  E.  Link,  Executok. 

Writ  of  certiorari  denied  by  Supreme  Court,  1918. 

1.  IifSTRuoTioNs  TO  JuBiEs.    Ahtetice  of  criticism. 

When  the  charge  of  the  court  U  not  assailed  or  specifically 
criticized,  the  reviewing  tribunal  will  presume  that  instruc- 
tions were  correct  and  covered  every  theory  arising  upon 
the  evidence. 

2.  Wnxs.    Insane  Delusion.    Will  the  product  of  a  well-grounded 

belief, 

A  will  excluding  a  son  is  not  the  product  of  an  insane  delusion 
where  the  testatrix  had,  from  the  conduct  of  the  son,  a  well- 
formed  belief  that  he  had  lost  his  affection  for  her  and  was 
hostile  to  her. 

3.  Samb. 

A  will,  although  the  product  of  prejudice  or  hatred,  is  never- 
theless valid  if  the  testatrix  had  reason  in  the  nature  of 
things  to  dislike  the  disinherited  person. 

4.  Residence.     Report  of  County  Health  Board, 

Reports  made  and  filed  with  the  County  Board  of  Health  pur- 
suant to  statutes  and  pertinent  regulations,  may  be  intro- 
duced in  evidence. 


Feom  Davidson  County. 


Appeal  in  error  from  the  Third  Circuit  Court  of  Da- 
vidson County.    A.  G.  Rutherford^  Judge. 

James  G.  Frazier,  J.  G.  Lackey  and  Eugene  Mo- 
Sweeney  for  Plaintiffs  in  Error. 
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W.  C  Chebby  and  T.  T.  McCablby  for  Defendant 
in  Error. 

Mb.  Justice  Higgins  delivered  the  opinion  of  the 
Court. 

This  is  a  will  contest  in  which  certain  children  and 
heirs  at  law  of  a  Mrs.  Mary  Kiber  assails  as  invalid  a 
document  executed  in  November,  1915,  purporting  to  be 
the  last  will  and  testament  of  Mrs.  Kiber.  The  issues 
were  made  up  and  submitted  to  a  jury  in  the  Circuit  Court 
and  the  verdict  of  the  jury  was  in  favor  of  the  validity  of 
the  will.  The  contestants,  after  losing  their  motion  for  a 
new  trial,  appealed  the  case  to  this  Court  and  have  as- 
signed errors  now  to  be  considered. 

The  first  assignment  is  that  there  is  no  evidence  to  sus- 
tain the  verdict.  This  is  subdivided  into  three  heads,  and 
this  separation  of  the  issue  into  its  several  parts  simpli- 
fies and  renders  more  intelligible  our  disposition  of  the 
questions  presented.  We  have  read  with  much  care,  in- 
terest and  profit  the  able  brief  presented  by  counsel  for 
the  contestants,  and  our  responses  to  the  points  could  be 
extensive,  but  that  would  be  beside  the  mark  and  almost 
profitless.  As  a  matter  of  fact,  the  questions  arising  can 
be  handled  with  brevitv.  But  a  brief  treatment  is  no  in- 
dication  that  we  have  not  given  the  case  most  painstaking 
consideration. 

The  first  objection  is  that  there  is  no  material  evidence 
tending  to  show  the  due  execution  of  the  will,  particularly 
with  reference  to  knowledge  of  contents,  as  is  required  by 
the  rules  in  this  State.  It  is  urged  that  Mrs.  Kiber  was 
old,  infirm  and  illiterate ;  that  the  executor  was  the  drafts- 
man and  interested  in  the  will,  and  these  circumstances 
augmented  the  burden  upon  the  proponents  to  show  that 
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Mrs.  Kiber  at  the  time  she  executed  the  document  knew 
of  and  assented  to  its  provisions.  Granting  that  the  rule 
of  law  as  the  major  premise  of  the  above  is  correct,  and 
that  the  conditions  called  for  its  application,  the  conclu- 
sion urged  does  not  follow,  for  the  reason  that  we  are 
bound  to  presume  that  the  Circuit  Judge  laid  down  for 
the  guidance  of  the  jury  every  needful  proposition.  We 
say  this  because  there  is  no  assignment  predicated  on  the 
charge  of  the  Court.  We  discover  no  special  requests  in 
record,  and  while  the  charges  as  copied  is  not  specific  upon 
the  point,  we  are  at  the  same  time  constrained  to  presume 
because  of  the  astuteness  and  industry  of  counsel  that  this 
burden  was  called  to  the  attention  of  the  Court  and  the 
jury  during  argument.  So  that  the  only  question  for  us 
to  pass  upon  is  as  to  whether  or  not  there  is  material  evi- 
dence tending  to  show  that  Mrs.  Kiber  was  fully  cognizant 
of  the  provisions  of  her  will  and  approved  the  same  or 
uttered  them  as  her  last  desire  with  respect  to  her  prop- 
erty. We  find  testimony  to  the  effect  that  she  gave  to  the 
draftsman  a  rough  outline  of  her  wishes  and  that  he  took 
the  notes  and  put  them  in  legal  form  and  shape  of  a  will ; 
that  this  document  was  delivered  to  Mrs.  Kiber  before  it 
was  witnessed,  that  she  had  read  over  the  same  and  was 
fully  aware  of  all  provisions.  This  suffices  to  warrant 
the  finding  of  fact  that  notwithstanding  any  grounds  of 
suspicion  pointed  out  in  our  cases,  Mrs.  Kiber  accepted 
the  instrument  as  embodying  her  last  wishes. 

It  is  urged  that  there  is  no  evidence  to  support  the  ver- 
dict that  Mrs.  Kiber  possessed  testamentary  capacity.  It 
suffices  to  say  that  there  is  much  evidence  to  the  effect 
that  she  was  of  sound  mind  and  knew  what  she  was  about. 
It  was  for  the  jury  to  determine  whether  this  evidence 
was  weak  or  str6ng.     The  presumption  at  the  outset  was 
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that  Mrs.  Kiber  was  of  sound  mind.  The  burden  of  over- 
turning this  was  upon  the  contestants;  and  it  would  be 
a  difficult  matter  to  assert  that  a  verdict  in  favor  of  the 
will  can  be  assailed  as  having  no  evidence  in  support  when 
this  presumption  and  the  testimony  of  a  physician  and 
some  neighbors  all  tend  to  show  that  the  old  lady  knew 
what  she  was  about  regardless  of  age  or  bodily  condition. 

It  is  next  contended  that  the  evidence  unmistakablv 
showed  undue  influence  and  that  the  verdict  to  the  con- 
trary by  the  jury  is  without  supporting  testimony.  The 
theory  of  the  contestants  was  that  this  will  was  procured 
by  Mrs.  Averill,  the  chief  beneficiary,  through  persistent 
efforts  to  prejudice  her  mother  against  her  son  George; 
and  while  there  are  some  circumstances  tending  to  show 
that  Mrs.  Averill  did  not  highly  esteem  her  brother  and 
that  she  was  not  in  the  habit  of  speaking  very  favorably 
of  him  to  her  mother;  yet  Mrs.  Averill  denies  all  efforts 
to  poison  the  mind  of  her  mother  with  respect  to  this 
brother,  and  insists  that  she  never  at  any  time  suggested 
the  making  of  a  will  or  disposing  of  the  property  of  her 
mother  in  such  a  way  as  to  favor  her  above  the  others. 
It  is  also  urged  that  Dr.  Link  exerted  his  influence  upon 
the  testatrix  for  the  purpose  of  prejudicing  George,  and 
with  the  further  object  of  having  himself  named  as  ex- 
ecutor and  thus  enriching  himself.  It  suffices  to  say  that 
there  is  not  any  substantial  evidence  warranting  this  con- 
tention, or  that  if  there  be  such  testimony  the  jury  did 
not  give  it  credence. 

Looking  at  the  circumstances  as  they  really  are,  assum- 
ing, as  we  are  bound  to,  that  the  jury  credited  the  evidence 
of  the  proponents  and  did  not  attach  any  or  much  weight 
to  that  of  the  contestants,  the  will  in  question  is  not  a 
wholly  unreasonable  one.    It  was  proven  that  Mrs.  Averill 
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was,  throughout  her  life,  devoted  to  her  mother;  that  she 
remained  with  her  mother  more  than  any  of  the  other 
children,  and  did  more  for  her,  and  was  entitled  decidedly 
to  a  greater  show  of  gratitude  upon  the  part  of  the  mother 
than  was  any  other  child.  It  was  also  developed  that 
George  was  not  kind  to  his  mother,  nor  considerate  of  her ; 
that  he  had  at  times  mistreated  her,  and  that  he  had  un- 
doubtedly given  her  cause  to  believe  that  he  did  not  bear 
toward  her  that  filial  aflFection  which  a  mother  would  have 
the  right  to  expect  of  a  son,  especially  an  only  son.  These 
recitals  are  sufficient  to  answer  the  contention  that  there 
is  no  evidence  to  support  the  verdict  negativing  undue  in- 
fluence. 

It  was  lastlv  contended  that  the  evidence  demonstrates 
that  the  will  disinheriting  George  and  giving  the  bulk  of 
the  estate  to  Mrs.  Averill  was  the  oflFspring  of  an  insane 
delusion  upon  the  part  of  the  mother  that  George  had 
threatened  to  kill" her,  and  was  totally  devoid  of  filial  af- 
fection, duty  or  regard.  This  was  the  chief  issue  de- 
veloped in  the  case  as  disclosed  by  the  record,  and  it  was 
unmistakably  urged  before  the  Court  and  the  jury  as  the 
one  vitiating  circumstance.  We  are  not  prepared  to  say 
that  this  contention  is  baseless.  It  was  shown  that  up  to 
some  months  before  the  making  of  this  will  in  question 
Mrs.  Kiber  had  made  declarations  that  she  intended  to 
give  George  a  substantial  share  of  her  property,  and  that 
in  fact  she  had  executed  a  will  in  which  he  was  a  favored 
beneficiary.  Nevertheless,  it  is  disclosed  that,  for  reasons 
which  are  not  fully  set  out  but  are  hinted  at,  George  re- 
mained for  several  months  preceding  the  execution  of  the 
will  in  a  manner  alienated  from  his  mother.  It  is  proven 
that  he  was  not  on  speaking  terms  with  her,  seldom  visited 
her,  and  that  when  she  died  he  expressed  no  regrets.    We 
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do  not  discover  that  there  was  any  actual  violence  offered 
by  George  to  his  mother  within  the  few  months  preceding 
the  execution  of  the  will,  but  it  was  shown  that  some  six- 
teen years  prior  thereto  he  had  made  an  attack  of  some 
kind  and  had  generated  the  belief  in  his  mother  that  he 
intended  to  do  her  harm.  We  are  inclined  to  the  view 
that  George  was  and  is  of  a  turbulent  disposition  and  un- 
governable temper;  and  when  all  these  facts  are  taken 
into  consideration  we  are  unable  to  say  that  Mrs.  Kiber 
was  living  under  the  delusion  that  George  intended  to  do 
her  violence. 

The  authorities  brought  by  learned  counsel  are  clearly 
to  the  effect  that  the  will  of  a  sane  person  which  is  the 
outcome  of  an  unfounded  belief  and  insane  delusion  with 
respect  to  one  who  would  naturally  have  a  claim  upon  his 
or  his  bounty  is  invalid.  The  crucial  question  is  as  to 
whether  or  not  the  belief  which  guided  the  testatrix  was 
so  unfounded  and  so  lacking  in  verity  as  to  be  the  result 
of  a  diseased  mind  or  the  product  of  efforts  at  undue  in- 
fluence. The  latter  feature  is  out  of  the  case  for  the  rea- 
son hereinabove  stated.  With  respect  to  the  delusion,  we 
feel  constrained  after  a  careful  analysis  of  the  circum- 
stances to  the  conclusion  that  the  jury  had  some  evidence 
on  which  to  base  their  conclusion  that  the  belief  of  Mrs. 
Kiber  if  entertained  with  respect  to  George's  animosity 
towards  her,  was  not  so  baseless  as  to  be  characterized  as 
a  delusion.  If  not  a  delusion  in  this  sense,  or  if  it  had 
substance  such  as  generated  the  motives  governing  the  old 
lady  at  the  time  she  made  her  will,  and  if  concomitantly 
with  this  state  of  mind  it  be  shown  that  the  testatrix  pos- 
sessed testamentary  capacity  otherwise,  we  as  a  reviewing 
Court  cannot  disturb  a  verdict  upholding  such  a  will. 
Courts  are  unable  to  delve  into  the  minds  and  consciences 
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of  old  people,  to  assay  their  motives  as  it  were,  and  then 
pronounce  the  motives  foolish  and  baseless.  For  the  law 
recognizes  the  possession  of  property  by  old  people  with 
the  power  of  disposition  by  will  as  the  most  effectual  means 
of  securing  the  attendance  and  comforts  too  often  denied 
to  the  aged.  If  an  old  person  entertains  a  belief  gathered 
from  long  years  of  mistreatment  that  a  child  wishes  her 
death  and  would  not  be  averse  to  it,  and  if  this  belief 
gets  to  the  point  of  a  propensity  to  personal  violence,  no 
Court  can  say  that  this  is  an  insane  delusion  and  that  a 
will  made  adversely  to  the  one  who  generated  this  feel- 
ing and  in  favor  of  another  who  was  consistently  kind  was 
the  product  of  an  unsound  mind. 

We  overrule  this  first  assignment  of  error.  We  need 
not  treat  of  the  contention  that  there  is  no  evidence  to 
show  the  death  of  the  testatrix,  for  the  reason  that  we 
did  not  find  it  specified  in  any  of  the  assignments  of  error. 

In  assignment  Xo.  2  the  action  of  the  Court  in  allow- 
ing witness  Dr.  Link  to  exhibit  certain  reports  made  to 
the  County  Board  of  Health  with  reference  to  the  sub- 
ject of  pellagra  is  assailed.  The  assignment  of  error  is 
not  specific  enough.  But,  however  that  may  be,  we  have 
reached  the  conclusion  that  even  if  treating  the  documents 
as  inadmissible,  no  substantial  harm  was  done  such  as 
would  justify  a  reversal.  In  addition  to  that  we  see  no 
reason  why  these  documents  could  not  be  exhibited  to  the 
jury  with  or  without  the  proof  of  their  authorship  or 
verity.  It  was  shown  that  they  were  public  documents 
and  accessible  to  anyone  who  desired  to  read  them.  The 
practice  of  admitting  such  evidence  is  almost  universal. 
We  overrule  this  second  assignment  of  error. 

There  appear  imder  assignment  Xo.  2  certain  objec- 
tions to  the  admission  of  photographs  with  respect  to  the 
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bodily  condition  of  Mrs.  Kiber  during  the  time  it  was 
said  that  she  had  pellagra.  We  see  no  reversible  error 
in  this.  There  was  no  reason  why  these  photographs 
could  not  be  exhibited  either  as  confirming  Dr.  Link  in 
his  theory  that  she  did  not  have  pellagra  and  in  contra- 
diction of  the  physicians  who  said  she  did  have  it. 

In  assignment  No.  3  the  action  of  the  Court  in  permit- 
ting Mrs.  Averill  to  remain  in  the  room  during  the  taking 
of  certain  testimony  is  criticized.  Learned  counsel  failed 
to  point  out  in  his  brief  the  page  of  the  record  where  the 

action  was  recorded.     This  would  relieve  us  of  the  dutv 

a.' 

of  disposing  of  the  question  at  all.  But  treating  the  ques- 
tion as  properly  raised,  the  matter  of  permitting  a  party 
vitally  interested  in  a  case  to  remain  in  a  Court  room 
during  the  examination  of  certain  witnesses  is  at  certain 
stages  in  the  discretion  of  the  lower  Court.  Bilt,  however 
that  may  be,  it  appears  that  Mrs.  Averill  was  introduced 
in  rebuttal.  Will  contests  are  peculiar  cases,  in  that  the 
executors  or  the  plaintiffs  proceed  to  make  out  their  cases 
by  proving  the  due  execution  of  the"  will.  The  contestants 
then  introduce  their  attacking  evidence  and  the  proponents 
are  then  allowed  to  rebut  the  case  thus  developed.  The 
rule  is  universal  that  the  practice  of  excluding  witnesses 
does  not  apply  to  the  introduction  of  rebuttal  evidence. 
For  all  the  reasons  above  given  we  overrule  this  assign- 
ment of  error,  stating,  however,  that  the  practice  pursued 
with  respect  to  the  introduction  of  witnesses  in  the  lower 
Court  is  not  to  be  encouraged,  and  that  there  might  be 
cases  where  a  reversal  would  have  to  be  ordered.  We  do 
not  believe,  though,  in  the  present  case  that  a  reversal 
should  be  had  because  Mrs.  Averill  remained  in  Court. 
We  hardly  think  that  the  case  of  Eaton  v.  Dennis,  103 
Tenn.,  155,  is  applicable  for  the  reason  that  Mrs.  Averill 
was  not  a  proponent. 
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We  see  no  substantial  reason  why  the  verdict  in  this 
case  can  be  legally  disturbed.  It  results  that  all  assign- 
ments of  error  must  stand  overruled  and  the  judgment  of 
the  lower  Court  establishing  the  will  affirmed.  Appellants 
will  be  taxed  with  the  costs  of  the  lower  court. 
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Owner  of  tract  of  land  cannot  maintain  joint  suit  against  sev- 
eral tenants  holding  by  separate  contracts .._ 43 

FOREIGN  CORPORATIONS. 
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1.  A  party  defrauded  in  an  exchange  of  land  may  disaffirm 
and  recover  back 519 

2.  Person  requesting]  another  to  consummate  a  deal  for 
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2.  Homestead  tenant  must  pay  taxes;  remainderman  pay- 
ing his  entitled  reimbursement  and  to  lien 264 

HOTELS. 

May  under  a  license  to  run  a  hotel  operate  a  restaurant 336 

HUSBAND  AND  WIFE.    See  also  Divorce.    Autwnobilea  Es- 
tates by  Entireties, 

Wife  since  married  woman's  Act  personally  liable  for  goods 
furnished  upon  credit  extended  solely  to  her 225 

41 
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INDEPENDENT  CONTRACTOR.    See  also  Master  and  Servant. 

PAGE 

1.  Tests  by  which  to  determine  whether  party  making  im- 
provements be  a  servant  or  independent  contractor 532 

2.  Doubtful  case  be  resolved  in  favor  of  servant 532 

3.  Right  to  control,  existence  of,  supreme  test 532 

4.  Relation  not  to  be  determined  by  terms  of  the  contract 
alone,  but  by  circumstances  and  course  of  conduct 532 

5.  If  party  occupy  relation  of  superintendent  to  premise 
owner,  that  of  master  and  servant  will  obtain 532 

6.  Principal  contractor  may  be  estopped  to  deny  that  sub- 
ordinate contractor  is  his  agent 532 

7.  No  defense  to  action  by  bailor 188 

INFANCY.    See  el8o  Parent  and  Child.    Ratification. 

1.  Sale  of  furniture  to  infant  is  ratified  by  continued  pay- 
ment of  instalments  after  arriving  at  age 317 

2.  Btrrden  of  proof  of  infancy  upon  the  defendant  in  suit 
upon  contract ;  of  ratification  upon  the  seller 317 

3.  Statemtot  of  age  in  application  for  marriage  license  al- 
most conclusive _ 317 

4.  Presumption  that  infant  exercises  due  care,  when 160 

INJUNCTION. 

1.  Proof  of  service  or  knowledge  of  necessaiy  in  contempt 
proceeding _ _ _    38 

2 .  But  this  may  be  established  by  minute  recitals 38 

3.  Courts  will  take  cognizance  of  the  issuance  of  an  injunc- 
tion where  it  is  on  file  or  treated  as  having  been  issued..    38 

INSTRUCTIONS  TO  JURIES. 

1.  If  a  court  mistates  theories  or  issues  or  contentions 
counsel  must  call  his  attention  thereto 458 

2.  Counsel  should  pay  strict  attention  during  delivery 458 

3.  Considered  as  a  whole 458 

4.  Doubtful  and  incomplete  instructions  may  be  cured  by 
other  portions  and  all  should  be  construed  in  connection  458 

5.  The  whole  of  the  law  or  the  whole  of  the  theory  cannot 
always  be  stated  in  one  sentence  or  paragraph 458 

6.  Presumption  will  be  indulged  that  jury  understood  the 
charge  and  that  it  had  reference  to  the  case  in  hand 458 

7.    When  charge  is  unassailed,  presumption  of  absolute  cor- 
rectness  621 

INTERSTATE  CARRIERS.  RATES. 

Neither  carrier  nor  agent  liable  civilly  for  misquoting  posted 
rates 415 
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ISSUES  IN  CHANCERY.  page 

1.  Must  be  submitted  to  one  jury,  and  at  the  same  time..  306 

2.  Should  be  few  and  simple 306 

JITNEYS.    See  Carriers,  Automobiles. 

JUDICIAL  NOTICE.    See  also  Evidence,  Custom. 

1.  Courts  will  notice  their  own  orders,  processes  and  re- 
turns thereon _• 38 

2.  Courts  will  judicially  know  well  established  customs  of 
business 336 

JUDICIAL  ESTOPPEL.    See  Estoppel. 

JURY  IN  CHANCERY.    See  Issues  in  Chancery. 

JURY  TRIALS. 

1.  It  is  improper  for  a  jury  without  consent  to  view  prem- 
ises or  instrumentalities  involved _ 127 

2.  Remarks  of  court  in  presence  of  jury  deprecated 127-102 

3.  Should  not  in  rejecting  evidence  make  unnecessary  com- 
ments, but  may  fi^ive  reasons  for  action ^    56 

LAPSED  DEVISE.    See  Wills. 

LESSORS.    See  Landlord  and  Tenant.    Street  Railways. 

LANDLORD  AND  TENANT. 

1.  Tenant  may  recover  for  personal  injuries  upon  contract 

to  repair .• 383 

2.  Such  contract  must  be  continuous,  but  injury  within 
short  time  after  entry  is  within 383 

3.  Contract  must  be  antecedent  or  concurrent  with  posses- 
sion taken 383 

4.  Tenant  taking  and  continuing  possession  with  full  knowl- 
edge of  defects  will  be  held  guilty  of  negligence 321-383 

5.  Hines  9.  Wilcox  approved 383 

6.  While  duties  of  landlord  and  tenant  are  somewhat  recip- 
rocal, they  are  not  equal;  tenant  may  rely  upon  land- 
lord's superior  knowledge 383 

7.  Tenant  rely  upon  an  assurance  of  safety 383 

LIFE  INSURANCE. 

1.  Such  policy  may  be  orally  assigned 566 

2.  Such  assignee  need  not  wait  for  appointment  of  admin- 
istrator  666 
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LIMITATION  OF  ACTIONS.    See  also  Mutual  AeeounU.      pagb 

1.  Time  computed  from  date  of  last  entry  upon  mutual  ac- 
counts, although  considerable  lapse  between  this  and 
other  entries 513 

2.  Right  of  land  owner  to  sue  for  taking  by  eminent  domain 
one  year  from  taking 18 

LIQUORS,  ILLEGAL  SALES  OF. 

Presumption  is  that  master  and  joint  occupier  of  premises 
is  aware  of  sales  by  agent  or  joint  tenant 38 

MUTUAL  ACCOUNTS. 

What  are  mutual  accounts.  Entry  of  one  item  of  payment 
may  be  sufficient 513 

MANDAMUS.    See  also  Bills  of  Exceptions. 

1.  Circuit  Judge  may  be  compelled  to  sign  a  proper  bill  of 
exceptions  or  to  proceed  to  consideration,  but  cannot  be 
compelled  to  sign  a  particular  bill  which  he  in  good  faith 
disputes  as  correct j 

2.  .  In  contest  between  counsel  and  court  as  to  contents  the 

contention  of  court  in  good  faith  must  prevail 

3.  Attorney  paying  for  stenographic  notes  is  not  under  obli- 
gation to  furnish  those  notes  to  opposing  counsel 

4.  Whether  court  can  compel  their  production  is  a  question 
reserved 

5.  Setting  mandamus  case  down  for  hearing  or  requesting 
without  offers  of  proof  the  issuance  of  a  peremptory  writ 
an  admission  of  all  well  pleaded  facts  in  the  return 

MASTER  AND  SERVANT.   See  also  Independent  Contractor. 

1.  Duties  of  railway  company  and  express  company  toward 
employe  of  latter 610 

2.  Assumption  of  risk  from  defective  elevator,  when....:..  610 

3.  Sudden  peril  doctrine  not  applicable  while  servant  fore- 
warned or  should  have  anticipated _ 610 

4.  Engineer  of  logging  train  not  charged  with  assumption 
risks  of  contributory  negligence  in  running  on  defective 
track.- 151 

5.  Freight  conductor  not  guilty  of  negligence  in  putting 
train  on  siding  nor  in  going  between  cars  to  couple  in  an 
effort  to  save  lives  of  those  upon  an  incoming  train 574 

6.  Master  is  not  liable  for  an  unauthorized  search  by  serv- 
ant  331 

7.  Master  not  liable  for  want  on  a  malicious  act  of  servant, 
when 405 
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MASTER  AND  SERVANT— Continned.  page 

8.  Master  not  liable  for  disease  contracted  by  his  driver 
during  inclement  weather  where  there  is  nothing  to  show 
that  servant  could  not  have  protected  himself  or  declined 

to  work... _ __ _ __ _ 205 

9.  Master  under  no  obligation  to  inspect  simple  tools,  such 

as  a  hammer - 26 

10.  A  simple  suggestion  of  haste  by  foreman  not  a  rush  order 
relaxing  the  servant's  duty  of  care 45 

11.  Railway  employe  suing  under  the  Federal  Employer's 
Statute  will  be  denied  recovery  where  he  knew  and  as- 
sumed the  risk _ ___ 45 

12.  Freight  conductor  may  recover  for  negligence  of  conduct- 
or or  engineer  of  another  train  when  suing  under  the  Fed- 
eral Statute 574 

MUNICIPAL  CORPORATIONS. 

1.  Notice  of  claim  required  by  Act  1913,  Chapter  166,  may 

be  sent  by  husband  of  injured  woman 547 

2.  If  read  to  mayor  and  aldermen  at  open  meeting  suffi- 
cient notice  ._ _ 547 

3.  City  liable  for  injuries  occasioned  by  washout  from  ex- 
traordinary rains  where  it  allows  the  defect  to  remain  in 
sidewalk  for  an  unusual  length  of  time 547 

4  City  liable  for  negligent  management  of  dump-heap  from 
which  fire  started _ 444 

5.  Is  liable  for  polluting  stream  with  sewerage,  however 
necessary  or  dkrefuUy  constructed 97 

6.  Liable  for  defective  streets  taken  over  and  not  reasonably 
inspected _ _ 359 

7.  Notice  of  defects  need  not  be  brought  home  to  officials 
where  defect  was  in  original  construction 359 

8.  Exemption  of  municipality  from  suit  except  in  county 
of  its  situs  not  available  where  the  city  itself  became  the 
actor 490 

9.  Cannot,  after  taking  possess  on  under  eminent  domain 
possession,  defeat  the  right  of  the  landowner  to  his  dam- 
ages..  490 

NEW  PROMISE. 

A  promise  to  pay  a  debt  when  promissor  is  able  or  when  he 
conveniently  can,  is  a  promise  to  pay  in  a  reasonable  time  596 

NEW  TRIAL. 

1.  None  for  mere  inadequacy  of  damages  why  plaintiff  en- 
titled to  none  or  nominal 321 

2.  None  where  conflicting  theories  with  evidence  support- 
ing  321-444 
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NEW  TRIAL— Continued.  page 

3.  None  for  errors  curable  by  accepted  remittitur 468 

4.  New  trial  upon  some  issues  not  applicable  in  chancery. .  306 

5.  Not  generally  granted  for  error  in  admission  of  evidence 
where  the  court  tries  case  without  a  jury 693 

NONJOINDER  OP  PARTIES. 

Matter  of  abatement  which  is  waived  by  general  issues 369 

NON  COMPOS  MENTIS. 

1.  Is  liable  for  necessaries 296 

2.  May  be  called  as  a  witness,  when 296 

3.  Guardian  ad  litem  may  be  appointed  to  prosecute  appeal  206 

NONSUIT. 

1.  No  notice  of  intention  to  take  generally  necessary 490 

2.  But  otherwise  where  rights  of  defendant  prejudiced  or 
agreement  pending 490 

3.  Nonsuit  as  to  one  of  two  joint  tort-feasors  not  loss  of  right 

to  proceed  against  the  other _ _ 127 

NUISANCE.    See  also  Contempt, 

1.  City  liable  for  nuisance  occasioned  by  construction  of 
sewer __ _ _ 97 

2.  Party  purchasing  after  establishment  not  estopped  to  sue    97 

NUNC  PRO  TUNC  ORDER. 

Presumption  will  be  indulged  that  court  had  sufficient  reason 
for  entering  such  order,  and  such  order  will  be  treated  as 
operative  from  day  of  intended  entry 38 

PARENT  AND  CHILD. 

1.  Father  may  recover  for  loss  of  expected  services  of  infant  160 

2.  Not  negligence  to  allow  child  to  go  upon  streets  to  and 
from  school,  when 160 

PHOTOGRAPHS. 

Photographs  not  competent  evidence,  when 161 

PRINCIPAL  AND  AGENT.    See  also  Fraud  and  Deceit,  MaaUr 
and  Servant, 

r 

1.  Engaging  a  person  to  accomplish  a  certain  object  makes 
the  engagor  responsible  for  fraud  of  agent 619 

2.  Adopting  contract  made  by  another  is  ratification  of  the 
fraud  of  the  negotiator 619 

3.  Corrupting  or  engaging  the  services  of  the  agent  of  an- 
other without  the  latter's  consent  is  a  fraud 619 

4.  The  agent  of  a  corporation  is  its  representative  and  not 
the  directors 266 

5.  Rights  of  undisclosed  principal 188 
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PRIVATE  ACTS.    See  Evidence. 

PROCESS.  PAGE 

All  process  must  run  in  the  name  of  the  state,  otherwise  void  314 

PROFERT. 

1.  What  constitutes 483 

2.  Demurrer  without  craving  oyer  is  admission  of  note  de- 
scribed in  declaration 483 

PUBLIC  OFFICIALS,  CONTRACT  OF. 

1.  Purchasing  agent  of  workhouse  within  prohibition 53 

2.  Contract  of  in  which  interest  is  personal  void  both  by 
statute  and  by  common  law,  and  whether  county  preju- 
diced     63 

RAILROADS.    STATUTORY  PRECAUTIONS. 

1.  Is  not  carrier  of  express  agent  on  premises 610 

2.  But  such  servant  is  an  invitee  and  is  entitled  to  reason- 
able care 610 

3.  But  such  servant  may  by  contract  relieve  railroad  of  con- 
sequences of  ordinary  care 610 

4.  Freight  conductor  may  under  Federal  Statute  recover  for 
negligence  of  engineer  of  another  train 574 

5.  Whether  person  an  obstruction  on  track  and  whethe)r  he 
could  or  should  and  at  what  distance  should  have  been 
seen  are  questions  for  jury _ 458 

6.  Also  what  precautions  could  or  should  have  been  taken 

to  prevent  collision _ 458 

7.  Introduction  of  evidence  by  party  suing  under  statute 
not  governed  by  strict  evidence  in  chief  rule 458 

8.  Railway  liable  for  spreading  of  fires  occasioned  by  lit- 
tered track _ 212 

9.  When  evidence  shows  such  condition  railway  not  entitled 
to  peremptory  instructions  although  evidence  conclusive 

as  to  perfection  of  equipment 212 

10.    Railway  operating  train  with  two  engines  not  as  a  matter 
of  law  and  fact  disabled  to  observe  statute 26 

REALTY,  DAMAGES  TO.    See  Damages. 

REMITTITUR. 

Can  sometimes  cure  error  with  respect  to  damages 458 

REPLEVIN. 

1.  Writ  must  run  in  name  of  state 12 

2.  Declarations  of  prior  possessor  competent,  when 593 
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RES  ADJUDICATA.                                                                  page 
Plea  of  available  to  a  defendant  who  has  been  once  sued  for 
same  wrongful  act,  although  in  later  suit  different  grounds 
of  liability  be  laid _ 133 

RES  IPSA  LOQUITUR. 

Is  applicable  to  injuries  from  electric  shock 367 

ROAD,  LAW  OF.    HIGHWAYS. 

1.  Not  applicable  to  meetings  at  street  intersections,  the 
common  law  controlling 192 

2.  When  party  gives  fellow  traveler  notice  of  his  inten- 
tion to  turn  out  or  use  certain  portions  of  highway  it  is 
duty  of  latter  to  conduct  himself  accordingly 192 

SALES  OF  PERSONALITY.    See  Infancy,  Seeds. 

Seller  of  a  flour-making  process,  use  of  which  is  prohibited 
by  Federal  law,  cannot  recover  price .' 88 

SEEDS. 

A  vendor  of  seeds  not  observing  provisions  of  Acts  1909, 
Chapter  395,  is  liable  in  damages  to  the  purchaser  with 
or  without  warranty 559 

SIMPLE  TOOLS.    See  Master  and  Servant. 

STATUTORY  PRECAUTIONS.    See  Railways. 

STENOGRAPHER'S  NOTES. 

Are  the  private  property  of  attorney  paying  for  them 1 

STREET  RAILWAYS. 

1.  Company  permitting  another  to  use  its  tracks  liable  for 
negligence  of  that  other  in  the  absence  of  a  leasing  con- 
tract such  as  is  authorized  by  law... _ _ 396 

2.  Burden  on  owning  company  to  prove  valid  lease... 396 

3.  Lessor  and  lessee  both  liable  in  tort  where  use  is  joint ._  396 

4.  Companies  liable  for  escaping  electricity 367 

5.  Street  intersection  with  an  alley  gives  street  railway 
preferential  right  of  crossing ___ 142 

VARIANCE. 

1.  Cannot  be  raised  by  motion  in  arrest 483 

2.  When  variance  between  declaration  and  summons  pre- 
sumption will  be  that  the  latter  was  amended  so  as  to 
conform 1 483 

3.  Defendant  cannot  by  motion  in  arrest  insist  that  plain- 
tiff was  described  in  summons  as  corporation  and  in  dec- 
laration as  a  partnership 483 
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VARIANCE— Continued.  page 

4.  No  variance  in  suit  in  tort  against  railway  company 
where  licensee  inflicted  injury. _ 396 

5.  Question  should  be  raised  by  motion  for  new  trial.. 396 

6.  No  variance  in  suit  against  joint  tort-feasors  where  lia- 
bility of  one  be  shown 127 

WILL.    See  also  Lapsed  Devise. 

1.  A  devise  to  a  party  who  dies  before  death  of  testator 
without  issue  lapses  and  passes  as  in  case  of  intestacy  in 
absence  of  residuary  clause 260 

2.  Chancery  Court  may  as  an  incident  to  establishing  title 
determine  whether  a  will  was  validly  executed 254 

3.  Belief  having  substantial  foundation  not  an  insane 
delusion 621 

WITNESSES. 

1.  In  suit  against  guardian  of  a  non  compos  plaintiff  may 
cross  examine  latter  when  offered  by  his  guardian  as  his 
own  witness __.  297 

2.  Confirmatory  statements  of  wrongdoing  agent  of  defend- 
ant not  to  be  received  in  corroboration. _ 56 

3.  Habits,  characteristics  and  conduct  of  witness  showing 
low  moral  standard  may  be  inquired  into  on  cross  exami- 
nation  127 

WRIT  OF  ERROR  CORAM  NOBIS. 

1.  Not  a  new  suit.. 490 

2.  Well  recognized  and  serviceable  remedy  for  correcting 

of  certain  errors 490 

3.  On  motion  to  dismiss  averments  treated  as  true __  490 

4.  Must  be  confined  to  issues  of  fact,  but  not  fatal  if  ques- 
tions of  law  are  involved ___ _ 490 
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